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THE  CONPLANS  STONE  QUARRY  COMPANY  (LIMITED)  v,  PARKER,         lg«7 
Public  Officer  of  THE  NATIONAL  BANK,  Nm>.  fi. 

Circular  Notes,  Loss  (^— -Money  had  and  received — Failure  <f  Coneideraiion. 

The  plaintiffs,  through  an  agent,  obtained  from  the  defendants,  bankers  in 
London,  circular  notes  payable  by  certain  correspondents  of  the  defendants  at 
various  foreign  towns  mentioned  in  a  "  letter  of  indication,"  which  accompanied 
the  circular  notes.  The  letter  of  indication  and  the  circular  notes  were  trans- 
mitted by  the  agent,  by  post,  to  the  plaintiffs  in  Paris ;  the  letter  of  indication 
was  duly  received  by  them,  but  tke  circular  notes  were  lost  in  the  transit : — 

Held,  that,  as  the  defendants  might  possibly  still  be  called  upon  to  pay  the 
drcular  notes,  the  plaintiffs,  apart  from  any  equitable  relief  to  which  they 
might  be  entitled  upon  giving  a  proper  indenmity,  were  not  entitled  to  recover 
the  money  which  their  agent  had  paid  to  the  defendants  upon  tendering  the 
letter  of  indication  only. 

The  declaration  was  for  money  payable  by  The  National  Bank 
to  the  plaintiffs,  for  money  lent,  money  paid,  money  received, 
interest,  and  money  found  to  be  due  on  accounts  stated. 

Plea,  never  indebted.    Issue  thereon. 

The  cause  was  tried  before  Bovill,  C.  J.,  at  the  sittings  in  Lon- 
don after  last  Hilary  Term,  when  the  following  facts  appeared  in 
evidence : — 

The  plaintiflb  are  a  jointHstock  company  established  for  the 
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1867       working  of  certain  stone  qnarries  in  France.    The  defendant  is 


CoHVLAirs  one  of  the  registered  public  officers  of  The  National  Bank.  On 
QuABOT  Co.  ^Q  23rd  of  May,  1866,  one  M'Colla,  the  managing  director  of  the 
Pabkkb.  company,  called  at  the  Charing-cross  branch  of  the  National  Bank, 
and  asked  for  circular  notes  for  80/.  payable  to  Jean  Baptiste 
Bembeanz^  the  company's  agent  at  Paris,  as  a  mode  of  remit- 
ting that  sum  to  him,  A  derk  of  the  bank^accordingly  handed 
M'CoUa  eight  circnlar  notes  for  102.  each,  together  with  a  ^'  letter 
of  indication,"  receiving  from  him  in  exchange  801.  in  Bank  of 
England  notes.  Neither  M'CoUa  nor  Bembeanx  was  a  customer 
of  or  known  to  the  bank.  The  circular  notes  were  in  the  following 
form:— 

"The  National  Bank. 
"No.  2663.    Lettre  de  Credit  Circulaire  pour  £10  0  0  SterK 

"Londres,  ce  23  Mai,  1866. 
"A  Messieurs  les  banquiers  design6s 
danfi  nos  Lettres  d'Indication. 

"  Messieurs, — Cette  lettre  vous  sera  remise  par  M. dont 

Tons  trouverez  la  signature  dans  notre  lettre  d'indication  sousdite. 
Je  Yous  prie  de  vouloir  bien  lui  compter  sans  frais  quelconques  la 
yaleur  de  dix  livres  sterling  an  cours  d'usance  sur  Londres,  centre 
sa  traite  ci-jointe  sur  cette  banque. 

"  J'ai  rhonneur  d'etre.  Messieurs, 

"  Votre  tres  obeissant  serviteur, 

" Secretaire."  "John  Pabker,  Gerant." 

At  the  back  was  printed  the  following  form  of  draft  on  the 
National  Bank  :^— 

"  The  National  Bank. 
"£10  0  0  London. 

"A  sept  jours  de  vue  prefix  payez  a  Tordre  de  M. dix 

livres  sterling,  valeur  recue  a 

«Ce ^,1866." 

The  letter  of  indication  which  accompanied  the  circular  notes 
was  as  follows : — 

"Lettre  d'Indication. 

"The  National  Bank. 

"Londres,  ce  23  Mai,  1866. 
"  Messieurs, — Le  porteur  de  cette  lettre,  M. ,  pour  lequel 
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nous  r^clamoDS  yos  attentionSy  est  muni  de  nos  billets  de  change       1867 
ciiculaires  poor  son  voyage.    Nous  tous  prions  de  lui  en  foumir    omwuM 
la  yalenr  snr  son  double  aoqnit  au  cours  da  change  a  usance  sur  ^^^^^  ^^ 
notre  place,  et  sans  d^uctions  de  frais. 

^  Si  la  yille  on  il  en  touchera  le  montant  n'a  pas  de  change 
direct  sur  Londres,  yous  youdrez  bien  en  combiner  un  avec  la  place 
cambiste  la  plus  yoisine. 

^Yous  obseryerez  que  tout  agio  sur  esp^ces  d'or  on  d'argent^ 
et  tous  firais  extraordinaireB  dans  le  cas  d'un  remboursement  indi- 
recty  doivent  etre  supports  par  le  porteur,  et  ne  peuyent  6tre  ik 
notre  charge. 

'^Cette  lettre  deyant  acoompagner  nos  billets  drculaires  doit 
rester  dans  les  mains  de  leur  porteur  jusqu'a  leur  ^puisement. 
^'  Nous  ayons  I'honneur  d'etre,  Messieur, 

"^  Yos  tres  humbles  et  trfas  obeissants  seryiteurs^ 

"  (Signature  du  porteur)  " ,  Secretaire, 

* r  ** ,  G^rant" 

At  the  back  of  the  letter  of  indication  was  conspicuously  printed 
in  red  ink  the  following : — 

^  Particular  attention  is  requested  to  the  following  note. 

^^The  bearer  of  this  letter  is  requested  to  insert  his  usual  sig^ 
nature  in  the  blank  space  at  the  foot  of  the  letter  before  setting 
out,  as  an  indespensable  precaution  against  forgery,  should  the 
circular  notes  fall  into  improper  hands.  He  should  also  be  careM 
to  keep  this  letter  apart  from  the  notes ;  and  he  is  particularly 
requested  not  to  indorse  them,  except  in  the  presence  of  the 
banker  of  whom  payment  is  required.  The  fall  amount,  at  the 
current  rate  of  exchange,  will  then  be  paid  without  any  deduction 
in  respect  of  commission. 

''It  is  essential  that  the  name  of  the  place  where  each  note  is 
changed,  and  the  date,  should  be  inserted  in  the  blank  spaces  in 
the  bill  at  the  back  of  the  note." 

The  names  and  addresses  of  184  banking  firms  in  various  cities 
and  towns  in  Europe  and  in  Asia  were  appended  to  the  letter  of 
indication  as  the  persons  to  whom  it  was  addressed. 

M'Ciolla,  on  the  day  upon  which  he  received  them,  transmitted 
by  post  to  Bembeanx  the  letter  of  indication  and  the  circular 
notes,  indosed  in  two  separate  envelopes.   The  envelope  containing 
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the  letter  of  indication  was  duly  received  by  Bembeaux;  but 
that  which  contained  the  eight  circular  notes  was  lost  or  stolen, 
and  never  reached  its  destination.  The  non-arrival  of  the  circular 
notes  having  been  communicated  to  him  by  Bembeaux,  M'Golla, 
on  the  12th  of  July,  1866,  applied  to  the  National  Bank  to  return 
him  the  80Z.  which  he  had  j^aid  for  them,  tendering  them  the 
letter  of  indication  only.  The  bank  declined  to  restore  the  money 
unless  they  received  an  indemnity.  This  M'Oolla  on  behalf  of  the 
plaintiffs  was  wiUing  to  give,  but  not  in  the  form  required  by  the 
bank:  and  thereupon  this  action  was  brought  on  the  11th  of 
October. 

For  the  defendants  it  was  insisted  that  the  money  had  been 
deposited  upon  a  contract  to  repay  it  on  the  presentation  of  drafts 
(signed  by  Bembeaux)  upon  any  of  the  correspondents  whose 
names  were  attached  to  the  letter  of  indication,  and  in  foreign 
money,  and  not  at  the  bank  in  London ;  and  that,  if  the  plaintiffs 
had  any  equity  to  reclaim  the  money  here,  it  could  at  all  events 
be  only  upon  proof  that  the  circular  notes  had  been  lost  or 
destroyed,  and  upon  giving  the  bank  a  satisfactory  indemnity. 

His  lordship  nonsuited  the  plaintiffs,  reserving  them  leave  to 
move  to  enter  a  verdict  for  the  amount  claimed. 


F.  M.  White,  in  Easter  Term  last,  accordingly  obtained  a  rule 
nisi,  on  the  grounds  that  the  circular  notes  and  the  letter  of  indi** 
cation*  were  a  machinery  by  which  the  money  deposited  with  the 
bank  was  to  be  paid ;  that  there  was  no  obUgation  upon  the  plain- 
tiffs to  use  the  machinery  for  the  purpose  of  drawing  out  the 
money ;  that  the  money  paid  in  was  deposited  to  be  drawn  out  by 
Bembeaux's  drafts  upon  the  defendants'  bank,  and  that,  until 
Bembeaux  had  drawn  the  drafts,  or  that  purpose  was  answered, 
the  money  was  held  to  the  use  of  the  plaintiffs ;  that  Bembeaux 
was  agent  to  the  plaintiffs,  and  for  the  purposes  of  the  case  to  be 
treated  as  the  plaintiff;  that  the  money  was  deposited  with  the 
National  Bank  as  bankers,  and  that  the  foreign  bankers  were 
merely  agents  of  the  bank  to  honour  the  drafts  of  Bembeaux,  as 
agent  for  the  plaintiffs,  drawn  abroad  upon  the  National  Bank,  to 
the  amount  named  in  the  circular  notes ;  that  the  letter  of  indica- 
tion and  the  circular  notes  were  parts  of  one  document,  and  one 
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part  waa  of  no  yalae  without  the  other^  nor  could  the  loss  of -one        iser 
prejudice  the  National  Bank,  if  the  other  were  restored  to  their    cJonflanb 

possession ;  that  the  circular  notes   and  letter  of  indication  to-  Q^^^^  ^- 

v» 

gether  amounted  to  a  request  made  by  the  National  Bank  to  the  Pabkkb. 
bankers  named  in  the  letter  of  indication  in  the  plaintiffs'  favour, 
to  honour  the  drafts  of  their  agent  Bembeaux  on  the  National 
Bank,  to  the  amount  of  80Z.;  that  this  request  and  authority 
could  be  renounced  by  the  plaintiffs,  in  whose  favour  they  were 
made  and  given,  at  any  time,  provided  that  nothing  had  been  done 
to  prejudice  the  National  Bank,  and  that  the  tender  of  the  letter 
of  indication  was  a  sufficient  and  valid  renunciation;  that  the 
blank  forms  until  signed  by  Bembeaux  as  drawer  were  not  bills 
of  exchange  at  aU,  and  of  no  value ;  that  the  consideration  for 
which  the  money  was  paid  in  had  JGedled;  that  the  burden  of 
proof  lay  upon  the  bank  to  shew  that  the  purpose  for  which  the 
money  had  been  paid  in  or  deposited  had  been  answered,  and  that 
there  was  no  evidence  of  this ;  that,  under  the  circumstances,  the 
money  was  in  some  form  of  action,  at  any  rate  after  tender  of  the 
letter  of  indication  and  the  indemnity  which  was  tendered,  recover* 
able  from  the  bank.  The  following  cases  were  referred  to: — 
Orr  V.  Union  Bank  of  Scotland  (1) ;  British  Linen  Company  v. 
Caledonian  Inattrance  Company.  (2) 

May  28.  J.  Brown^  Q.C.,  and  J.  P.  Mwphy  shewed  cause. 
This  was  not  the  ordinary  case  of  a  deposit  of  money  with  a  banker, 
so  as  to  support  a  count  for  money  lent :  Pott  v.  Clegg.  (3)  Neither 
was  there  any  failure  of  consideration,  to  sustain  the  count  for 
money  had  and  received.  It  was  simply  the  case  of  a  deposit  of 
money  upon  a  sgecial  contract  to  repay  it  abroad  through  the 
medium  of  one  of  the  bankers  whose  names  were  contained  in  the 
letter  of  indication,  upon  presentment  of  the  circular  notes,  and  in 
foreign  money.  Suppose  the  plaintiffs'  agent,  M'GoUa,  had  taken 
the  circular  notes  to  a  branch  of  the  National  Bank  at  Liverpool 
or  Manchester,  would  the  manager  have  been  justified  in  paying 
him  the  money  there  ?  That  would  have  raised  very  much  the 
same  question  upon  which  there  was  such  a  diversity  of  opinion 
amongst  the  judges  in  Bowe  v.  Yowng  (4),  and  which  was  ulti- 

(1)  1  Macq.  618.  (3)  16  M.  &  W.  821. 

(2)  4  Maoq.  107.  (4)  2  B.  &  B.  165. 
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matelj  settled  by  the  House  of  Lords.  A  man  who  contracts  to 
pay  money  at  one  place  cannot  be  called  npon  to  pay  it  at  another 
place.  Great  inconyenience  wonld  arise  if  the  law  were  othennse. 
For  instance,  a  person  contemplating  a  voyage  to  Constantinople 
goes  to  a  Turkey  merdiant  and  obtains  from  him  drafts  upon  his 
correspondents  there  for  a  large  amount,  and  then,  having  aban- 
doned the  intended  voyage,  tenders  the  drafts  here  and  demands 
back  his  money, — ^might  not  the  merchant  well  say  that  he  has 
made  arrangements  for  payment  of  the  drafts  according  to  the 
original  intention,  and  decb'ne  to  return  the  money  as  demanded  ? 
In  the  present  case,  seeing  the  great  number  of  correspondents 
through  whom  the  circular  notes  might  be  jiaid,  the  defendants 
would  never  be  safe  so  long  as  any  of  them  were  outstanding. 
The  case  of  Ovr  v.  Vnvm  Ba/ak  of  ScaUand  (1),  the  ground  of  the 
decision  in  which  is  well  stated  by  Lord  Campbell,  C.  (2),  is  an  au- 
thority in  favour  of  the  defendants. 

[MoNTAOXTE  Smith,  J.  The  most  material  case  you  have  to  deal 
with  is  British  Linen  Company  v.  (Medoma/n  Insurance  Com- 
pany. (3)] 

That  was  the  case  of  a  letter  of  credit,  and  very  peculiar  in  its 
circumstances.  The  money  was  paid  to  the  bankers  for  the  pur- 
pose of  being  paid  out  upon  the  drafts  of  one  King.  They  paid  it 
upon  a  foiged  draft :  and  the  House  of  Lords  decided  that  this  was 
no  dischaige  of  their  liability  upon  the  letter  of  credit.  There  is 
little  to  be  found  in  the  books  upon  the  subject  of  letters  of  credit 
They  seem  generally  to  have  been  put  upon  the  same  footing  as 
bUls  of  exchange :  Story  on  Bills,  s.  459 :  In  re  Agra  and  Master- 
mwn's  Bank,  Ex  parte  Asiatic  Banking  Corporation.  (4)  There  is, 
however,  no  analogy  between  that  description  of  document  and  cir- 
cular notes.  The  money  having  been  deposited  with  the  bank  in 
exchange  for  valuable  securities  which  are  still  outstanding,  it  can- 
not be  recovered  back  under  the  count  for  money  had  and  received, 
inasmuch  as  the  bank  cannot  be  placed  in  statu  quo.  Even  in  the 
case  of  a  lost  bill  of  exchange  (assuming  that  the  custom  of  mer- 
chants applies  to  documents  of  this  description),  until  the  enact- 
ment in  s.  87  of  the  Common  Law  Procedure  Act,  1854  (17  &  18 


(1)  1  Macq.  513. 

(2)  1  Macq.  at  p.  620. 


(3)  4  Macq.  107. 

(4)  Law  Rep.  2  Eq.  Ap.  391. 
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Yict  c.  125),  the  indorsee  could  not  recover  upon  it  at  law,  eyen        l^ 
upon  tendering  an  indemnity :  Hansard  t.  Bdbinson  (1) ;  Bamuz    Cosiuors 
Y.Oroice(2);CroweY.Clay.(3)  *' The  acceptor/' says  Lord  Tenter-  Q^^^^P^- 
den  in  Hansard  v.  Bdbinson^  at  p.  94,  "  paying  the  bill,  has  a  right     ^^«»- 
to  the  possession  of  the  instrument  for  his  own  security,  and  as  his 
Youcher  and  discharge  pro  tanto  in  his  account  with  the  drawer.  .  •  • 
Ajs  far  as  regards  his  youcher  and  discharge  towards  the  drawer,  it 
will  be  the  same  thing  whether  the  instrument  has  been  destroyed 
or  mislaid."    The  party,  however,  was  not  without  remedy ;  for, 
he  might  always  have  enforced  payment  in  a  court  of  equity,  upon 
tendering  a  proper  indemnity :  Waimfiley  v.  Child.  (4) 

Coleridge,  QXJ.,  and  F.  M.  White,  in  support  of  the  rule.  Upon 
the  face  of  the  documents  themselves  there  is  no  contract  between 
the  plaintiffs  and  the  defendants ;  but  the  contract  is  to  be  col- 
lected from  these  and  the  suxrounding  circumstances ;  and  it  is  in 
substance  this,  to  repay  the  money  upon  request,  with  a  super- 
added obligation  to  pay  the  money  in  a  particular  way,  viz. 
through  one  of  the  indicated  correspondents  abroad,  if  required  so 
to  do.  The  nature  of  a  letter  of  credit  (which  this  transaction 
very  much  resembles)  is  thus  defined  in  Bell's  Commentaries, 
B.  3,  ch.  2,  B.  4,  page  341,  5th  edit,  —  a  definition  which  is 
adopted  by  Story  on  Bills,  s.  463: — ''Letters  of  credit,  strictly 
spealdng,  are  mandates,  giving  authority  to  the  person  addressed  to 
pay  money  or  furnish  goods  on  the  credit  of  the  writer.  They  are 
generally  made  use  of  for  fstcilitatuig  the  supply  of  money  or  goods 
required  by  one  going  to  a  distance  or  abroad,  and  avoiding  the 
risk  and  trouble  of  carrying  specie  or  buying  bills  to  a  greater 
amount  than  may  be  required.  The  debt  which  arises  on  such  a 
letter,  in  its  simplest  form,  when  complied  with,  is  between  the 
mandatory  and  mandant;  though  it  may  be  so  conceived  as  to 
raise  a  debt  also  against  the  person  who  is  supplied  by  the  mandar 
tory.  Where  the  letter  is  purchased  with  money  by  the  person 
w;i^iing  for  the  foreign  credit  (the  payee),  or  is  granted  in  consequence 
of  a  check  on  his  cash  account,  or  procured  on  the  credit  of  secu- 
rities lodged  with  the  person  who  grants  it,  or  in  payment  of 
money  due  by  him  to  the  payee,  the  letter  is  in  its  effects  similar 

(1)  7  B.  &  C.  90.  (3)  9  Ex.  604 ;  23  L.  J.  (Ex.)  150. 

(2)  1  Ex.  167.  (4)  1  Ves.  sen.  341. 
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18G7       to  a  bill  of  exchange  drawn  on  the  foreign  merchant.    The  pay* 

GovFLAVB    ment  of  the  money  by  the  person  on  whom  the  letter  is  granted 

QuABKT  Ck).  YoigQQ  1^  debt,  or  goes  into  account  between  him  and  the  writer  of 

Pabub.     the  letter,  but  raises  no  debt  to  the  person  who  pays  on  the  letter, 

against  h™  to  whom  the  money  is  paid."    A  similar  definition 

is  given  in  Com.  Dig.  Merchant  (F.  3.),  and  in  Bell's  Principles  of 

the  Law  of  Scotland,  5th  ed.  s.  279. 

[WiLLES,  J.    The  document  is  not  n^otiable.    It  becomes  a 
bill  of  exchange  only  on  re-draft] 

In  Pothier's  Ti^t6  du  Contrat  de  Change,  s.  236,  it  is  said :« II 
y  a  nne  espeoe  de  rescription  qn'on  appelle  lettre  de  credit^*  par 
laquelle  nn  marchand  on  banqnier  mande  a  son  correspondent  dans 
on  autre  lieu  de  compter  a  la  personne  d6nomm^  dans  la  lettre 
Targent  dont  elle  temoigne  avoir  besoin.  On  donne  ces  sortes  de 
lettres  de  cr^t  a  des  personnes  qui  voyagent,  pour  qu'elles 
n'aient  pas  la  peine  de  porter  trop  d'argent  avec  elles.  Ces 
lettres  sont  quelques  fois  illimit^es,  quelquesfois  limits  a  une 
certaine  somme.  Elles  ne  contiennent  qu'un  seul  mandat,  par 
lequel  celui  qui  a  6crit  la  lettre  charge  celui  a  qui  elle  est 
addressee  de  compter  la  somme  a  la  personne  denomm^.  Le 
porteur  de  la  lettre  n'est  point  cens^  se  charger  de  recevoir,  il 
Q'use  de  la  lettre  que  selon  son  besoin  et  autant  que  bon  lui  semble, 
et  il  ne  contrate  d'obligation  qu'en  recevant  I'argent  qui  est  Fobli- 
gation  du  contrat  de  pret,  qui  se  fait  par  la  numeration  qui  lui  est 
£Edt  de  rargent."  K  the  bearer  of  the  letter  of  credit  is  not  bound 
to  require  the  whole  sum  mentioned  therein  at  the  place  or  places 
indicated,  it  follows  that  he  is  entitled  to  recover  back  the  balance 
from  the  person  with  whom  and  at  the  place  where  the  deposit  was 
originally  made.  In  Byles  on  Bills,  8th  ed.  351,  it  is  said :  ''It  is 
now  dear  that  if  a  bill,  note,  or  cheque,  negotiable  either  by 
indorsement  or  by  delivery  only,  be  lost,  no  action  will  lie  at  the 
suit  of  the  loser  against  any  one  of  the  parties  to  the  instrument, 
either  on  the  bill  or  note  itself,  or  on  the  consideration."  For 
this  is  cited  Bevan  v.  HUl  (1)  and  Crowe  v.  Qay.  (2)  The  distinc- 
tion between  bills  or  notes  which  are  in  a  negotiable  state  when 
lost,  and  those  which  are  not,  is  also  noticed  in  Grant  on  Bank- 
ing, 422,  Chitty  on  Bills,  [100  /,  and  2  Parsons  on  Bills,  295. 
(1)  2  Camp.  381.  (2)  9  Ex.  604 ;  23  L.  J.  (Ex.)  150. 
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Here,  the  circular  notes  when  lost  were  in  an  incomplete  state,  and       1867 
never  could  be  made  the  foundation  of  a  legal  claim  against    conflahb 
the  bank.    Without  the  signature  of  Rembeaux  they  were  not  Q^-^*"^  ^• 
negotiable.  Pabbk. 

'  [Montague  Smith,  J.  The  foreign  correspondents  are  re- 
quested to  pay  to  the  person  who  signs  the  letter  of  indication. 
If  they  paid  without  requiring  to  see  the  signature,  could  they 
recover  against  the  National  Bank  ?] 

It  is  submitted  that  they  could  not.  The  cases  of  Orr  v.  Union 
Bank  of  Scotla/nd  (1)  and  British  Linen  Company  y.  Caledonian  Jn- 
iwranee  Company  (2)  are  not  identical  in  their  facts  with  the  present 
case ;  but  the  dicta  of  the  learned  lords  who  took  part  in  those  deci- 
sions have  an  important  bearing,  as  shewing^the^principles  by  which 
this  question  is  to  be  goTemed,  viz.  that  the  money,  having  been 
deposited  with  the  bank  for  a  purpose  which  has  not  been  an- 
swered, even  though  they  might  have  been  induced  to  part  with  it 
by  means  of  a  forgery,  must  still  be  considered  as  remaining  in 
their  hands  to  the  order  of  the  person  in  whose  favour  the  letter 
of  indication  and  the  circular  notes  were  given ;  and  that  the 
machinery  of  the  circular  notes  was  adopted  merely  for  the  pur- 
pose of  having  the  money  paid  at  any  of  the  places  indicated  in 
the  letter,  at  the  option  of  the  bearer,  instead  of  here.  And  this 
is  the  common  and  known  course  of  business.  The  only  indemnity 
which  the  bank  could  be  entitled  to  is,  an  indemnity  against  leffol 
liability  on  the  circular  notes,  not  against  illegal  claims  or  the 
expenses  of  inquiry  and  investigation.  They  may  protect  them- 
selves against  fraud  by  communicating  with  their  correspondents. 

Cur.  advl  wit. 

Nov.  5.  (3)    The  judgment  of  the  Court  was  delivered  by 

BoviLL,  C.  J.  This  case  was  argued  in  Trinity  Term  last,  before 
my  brothers  Willes,  Montague  Smith,  and  myself.  It  was  an  action 
brought  to  recover  the  amount  of  eight  circular  notes  issued  by 
the  defendants  to  the  plaintiffs,  and  which  were  lost  without  being 
used.    The  circular  notes  were  procured  by  an  agent  of  the  plain- 

(1)  1  Macq.  513.  the  defendant  was  given  on  the  8th 

(2)  4  Macq.  107.  of  July  last,  but  the  Court  deferred 

(3)  Formal  judgment  in  favour  of     giving  their  reasons  until  this  term. 


10 


OOUBT  OP  COMMON  PLEAS. 


[L.B 


1867        tiffii  for  their  nae,  and  paid  for  with  their-  money.    They  were 


Pabkkb. 


O0NII.AIIB  issued  and  dated  the  23rd  of  May,  1866,  signed  by  the  defendants' 
QuAmtT  Co.  jj^j^QYf  and  addressed  to  the  defendants'  correspondents  abroad, 
nnder  the  general  description  of  ^  the  bankers  mentioned  in  onr 
letter  of  indication."  The  name  of  Bembeaux,  an  agent  of  the 
plaintiffi,  was  filled  into  the  circular  notes  as  that  of  the  person 
who  was  to  get  them  cashed.  The  circular  notes  were  in  the 
usual  form,  for  lOZ.  each,  and  on  the  back  was  the  usual  blank 
form  of  draft  to  be  filled  in  and  signed  when  the  circular  note 
was  cashed.  The  usual  letter  of  indication,  stating  the  names  of 
the  foreign  correspondents,  and  requesting  them  to  cash  the 
circular  notes,  was  issued  with  them.  Bembeaux's  name  was 
filled  into  the  body  of  the  letter,  but  it  was  not  signed  by  him. 
The  plaintiffs'  agent  forwarded  the  letter  of  indication  and  circular 
notes  by  post  to  Paris,  addressed  to  Bembeaux,  for  the  plaintiiBb' 
use  abroad.  The  letter  of  indication  arrived  safe;  the  circular 
notes  did  not ;  and  no  trace  of  them  has  been  found.  Whether 
their  loss  was  caused  by  accident  or  design,  and  whether  by  &ult 
of  the  post  or  otherwise,  does  not  appear.  On  the  12th  of  July, 
1866,  the  plaintifi^  informed  the  defendants  of  the  loss,  offered  to 
return  the  letter  of  indication,  and  demanded  a  return  of  the 
amount  paid.  A  correspondence  followed,  which  ended  in  a  dif- 
ference as  to  the  proper  indemnity  to  be  given ;  the  defendants 
being  then  willing  to  return  the  amount  upon  receiving  an  in- 
demnity of  a  very  extensive  character,  and  the  plaintiffs  objecting 
to  its  terms.  This  action  was  thereupon  brought :  and  upon  the 
above  facts  appearing  in  evidence  at  the  trial  before  me,  the 
plaintiffs  were  nonsuited,  with  leave  to  move  to  enter  a  verdict 
for  them.  A  rule  was  accordingly  obtained,  and  the  argument 
took  place  in  the  last  Trinity  Term,  before  my  brothers 
Willes  and  Montague  Smith  and  myself,  when  we  took  time  to 
consider. 

Upon  the  true  construction  of  the  letter  of  indication  and  cir- 
cular notes,  we  are  of  opinion  that  it  is  not  obligatory  upon  the 
holder  to  cash  the  circular  notes,  though  he  purchases  a  right  to 
do  so  if  he  thinks  proper ;  and  that,  in  the  event  of  his  not  re- 
quiring to  use  them  abroad,  he  may,  after  reasonable  notice  of  his 
electing  not  to  use  them,  require  repayment  at  the  banker's  hands. 
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This  is  not  inequitable  in  itself.  Thebanker  is  repaid  by  the  use  of       1M7 

the  money,  and  the  holder  is  in  no  otheF  condition  in  this  respect    oohflaiw  * 

than  the  holder  of  a  simple  letter  of  credit,  which  has  always  been  Q^^^iy  Oa 

understood  as  giving  an  option  to,  not  imposing  an  obligation  upon,     Pabxeb. 

the  bearer  to  cash  his  credit  to  the  full  amount  expressed.    In  the 

caae  of  such  a  letter  of  credit,  he  would  draw  bills  upon  his  banker 

for  the  amount  advanced,  which  amount  the  foreign  banker  would 

or  ought  to  indorse  upon  the  letter  of  credit,  which  the  holder 

would  retain  until  it  was  exhausted.    In  this  more  modem,  and, 

in  some  respects,  more  oonyenientform  of  effecting  the  same  object^ 

the  holder  caimot  require  less  than  the  amount  of  a  circular  note, 

and  he  is  not  bound  to  cash  all  or  any  of  the  circular  notes  which 

he  has  paid  for,  unless  he  thinks  proper. 

That  being  so,  it  follows  that  the  holder  has  the  option  of  either 
cashing  the  notes  with  any  one  of  the  indicated  foreign  coirespon- 
dents  of  the  banker,  or,  if  he  find  no  occasion  to  use  them,  of 
ledaiming  the  amount  (whether  with  any  and  what  allowance  of 
discount  it  is  unnecessary  to  consider)  of  the  banker  himsel£ 
How,  then,  is  this  option  to  be  exercised,  and  under  what  con- 
ditions ?  The  written  documents  furnish  no  direct  answer ;  but  it 
18  plainly  to  be  read  in  the  character  of  the  tiansaction  itself; 
and  it  is  that  the  option  to  have  back  the  money  from  the  banker 
cannot  be  exercised  so  long  as  the  holder  of  the  circular  notes 
retains  the  power  of  procuring  cash  thereupon  from  the  banker's 
correspondents ;  in  other  words,  that  the  circular  notes  must  in  all 
ordinary  cases  be  returned  to  the  banker,  and  that  he  cannot  be 
called  upon  to  return  the  amount  so  long  as  the  notes  are  out- 
standing, so  that  he  may  also  be  called  upon  to  pay  a  correspon- 
dent who  has  cashed  them.  In  this  respect,  it  seems  impossible 
that  the  secondary  inferred  obligation  to  return  the  money  if  the 
circular  notes  be  not  used  can  be  larger  than  the  primary  express 
obligation  that  the  notes  shall  be  cashed  if  produced  to  one  of  the 
indicated  correspondents. 

Was  there,  then,  and  is  there,  in  this  case,  a  possibility  that  the 
bank  may  be  called  upon  to  pay  these  notes  ?  We  think  there 
was  and  is;  and  that  the  existence  of  such  liability  is  inconr 
fidatent  with  an  obligation  to  return  the  money.  If  the  circular 
notes  should  turn  up,  and  get  into  Bembeaux's  hands,  it  would  be 
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1807  in  his  power,  if  (which  we  are  &r  fitnm  sn^esdng)  he  were  a 
CoKWLkw'  dishonest  man,  to  procor^  them  to  be  cashed  by  any  of  the  indi* 
^^^  cated  correspondents  of  the  bank,  who  would  thereupon  have 
Pabxib.  lecoorse  against  the  bank.  The  possession  of  the  letter  of  indica- 
tion would  not  preclude  such  a  proceeding.  The  correspondent 
who  cashes  a  circular  note  ought  to,  and^  commonly  does,  for  his 
own  protection,  look  at  the  letter  of  indication,  for  the  purpose  of 
identifying  the  holder  of  the  circular  note ;  but  his  doing  so  is 
not  made  a  condition  precedent.  If  he  cashes  the  circular  note 
for  the  person  mentioned  in  the  letter  of  indication,  he  has 
recourse  against  the  banker,  although  from  civility,  over-con- 
fidence, or  mere  omission,  he  may  not  have  asked  for  the  letter  of 
indication.  And,  on  the  other  hand,  i^  after  the  letter  of  indi- 
cation has  been  properly  filled  in  by  the  rightful  owner  with  his 
signature,  a  foreign  correspondent  cashes  a  circular  note  for  a  thie^ 
who  has  succeeded  in  stealing  the  letter  of  indication  and  circular 
note,  and  in  forging  the  name  of  the  holder,  no  care  in  looking  at 
the  letter  of  indication  can  eke  out  a  right  to  recover  against  the 
banker,  as  upon  a  payment  to  the  right  person. 

The  authorities  referred  to  upon  the  argument,  decided  by  the 
House  of  Lords,  upon  appeal  from  Scotland,  viz.  Orr  v.  Union 
Bank  (1),  and  British  Linen  Company  v.  Caledonian  Insurance 
Company  (2),  were  cases  in  which  ordinary  letters  of  credit  were 
given,  and  payments  were  made  to  fraudulent  persons,  who 
obtained  possession  of  the  letters  of  credit^  and  by  personation  or 
pretences  of  authority  imposed  upon  the  correspondents  of  the 
bank.  In  those  cases,  the  letters  of  credit  were  given  up  to  such 
correspondents  with  forged  indorsements.  In  each  case  the  bank 
was  held  liable  to  refund.  In  neither  of  them  was  there  any  pos- 
sibility that  the  bank  or  its  correspondents  could  be  made  to  pay 
over  again  upon  the  letter  of  credit. 

It  was  suggested  th^t  the  bank  might  protect  itself  by  sending 
notices  to  its  correspondents  not  to  pay  the' particular  circular 
note.  But^  assuming  that  they  were  bound  to  incur  this  expense 
and  trouble,  by  reason  of  the  misfortune  of  the  loser  of  the  notes 
(for  which  we  can  see  no  pretext)  the  protection  thereby  afforded 
would  not  be  an  adequate  one.  It  would  impose  upon  every  one 
(1)  1  Madi.  513-  (2)  *  Macq.  i07. 


Pabxib. 
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of  their  correspondents  the  necessity  of  searching  the  forbidden        18S7 
list  every  time  a  circular  note  was  presented  for  payment,  and    OosTLkxm 
expose  every  holder  of  such  notes  to  scrutiny  and  annoyance,  and  ^^^J  ^• 
every  one  of  the  latter  who  had  the  same  or  a  like  name  with  that 
in  the  black  list,  to  serious  inconvenience.    And,  moreover,  a  slip 
or  inadvertence  occurring  upon  a  busy  day,  or  when  the  ordinary 
cashier  was  out  of  the  ofBce,  might  lead  to  such  notes  being 
cashed  after  all;  when  the  loss,  in  case  repayment  had  taken 
place,  must  fall  on  either  the  banker  or  his  correspondent,  whose 
interest  he  is  bound  to  respect. 

We  are  not  dealing  with*the  case  of  an  accidental  destruction, 
80  that  the  notes  could  not  come  forward.  When  that  case  arises, 
it  nyiy  be  material  to  consider  whether  the  indorsement  upon  the 
circular  note,  not  being  a  bill  of  exchange  before  it  is  filled  up, 
yet  Mis  within  the  same  rule,  which  we  need  not  stop  to  consider. 
This  is  the  case  of  circular  notes,  which,  for  aught  that  appears, 
are  existing  in  the  hands  of  some  one  who  may  seek  to  make  them 
available,  and  may  succeed  in  doing  so,  if  he  can  induce  Bembeaux 
to  collude  with  him. 

For  these  reasons,  we  think  there  was  no  obUgation  to  refund 
simpliciter.  It  was,  however,  urged  that  at  all  events  the  bank  was 
liable  to  refund,  sub  modo ;  that  is  to  say,  upon  being  indemnified 
against  the  outstanding  circular  notes;  and  it  was  said  that  a 
proper  indemnity  had  been  tendered*  The  general  proposition 
was  hardly  contested ;  but  the  sufficiency  of  the  indemnity  was 
denied.  Upon  this  point,  however,  it  is  unnecessary  to  say  more 
than  thaty  if  the  claim  were  founded  upon  an  equity  to  be  relieved 
against  the  consequence  of  an  accidental  loss  of  the  circular  notes, 
upon  giving  a  sufficient  indenmity,  such  claim  could  only  be 
enforced  in  a  Court  of  common  law  by  application  before  the  trial, 
under  the  87th  section  of  the  second  Common  Law  Procedure  Act 
(17  &  18  Vict.  c.  125),  to  the  Court,  or  a  judge,  to  order  that  the 
loss  of  the  instruments  should  not  be  set  up,  provided  an  indemnity 
were  given  to  the  satisfaction  of  the  Court,  or  a  judge,  or  a  master, 
against  the  claim  of  any  other  person  upon  such  instruments :  and, 
that  course  not  having  been  adopted,  all  we  are  called  upon  to 
decide  upon  the  present  occasion  is,  that,  apart  from  any  equitable 
relief  to  which  the  plaintiSs  may  be  entitled   upon  giving  a 
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1807        proper  indemnity^  they  are  without  recourse  against  the  defen- 


C0II1I.AMB    dants. 

QvAmv  rjij^^  nonsuit  was  therefore  right,  and  the  rule  to  set  it  aside  and 

Pabkxb.     enter  a  yerdict  for  the  plaintiffs  is  dischfirged* 


Bide  dischargei. 


Attorney  for  plaintiffs :  Alfred  Jones. 
Attorneys  for  defendants :  Taiham  &  Son. 


Nov.  9. 


CZECH  AHi)  Aetotheb  v.  THE  GENERAL  STEAM  NAVIGATION 
COMPANY. 

'     Ship  and  Shtpping^BiU  of  Lading— -I^egligence —  Onus  cf  Procf, 

Goods  were  shipped  on  board  a  steamer  under  a  bill  of  lading  which  contained 
an  exception  from  liability  for  ''breakage,  leakage,  or  damage."  The  goods 
were  fonnd  at  the  end  of  the  voyage  to  be  injured  by  oil  It  was  proved  that 
there  was  no  oil  in  the  cargo,  but  that  there  were  two  donkey  engines  on  deck, 
near  the  place  where  the  goods  were  stowed,  in  lubricating  which  oil  was  used ; 
there  was  no  direct  evidence  of  how  the  injury  to  the  goods  occurred.  In  an  action 
against  the  shipowners : — 

Eeld^  that  the  exception  did  not  protect  the  shipowners  from  liability  for 
damage  accruing  through  the  negligence  of  their  servants,  but  that  it  did  shift 
the  onus  of  -ptooi^  and  that  it  was  incumbent  upon  the  plaintifiGs  to  prove  affirm- 
atively the  negligence  of  the  defendants'  servants : — 

Edd^  also,  that  the  above  facts  were  evidence  upon  which  a  jury  were  justified 
in  finding  the  existence  of  negligence. 

Deolabation.  That  the  defendants  were  owners  of  a  steam 
ship  in  parts  beyond  the  sea,  and  that  the  plaintiffs  at  their  re> 
quest  caused  to  Wshipped  on  board  the  ship  certain  goods,  then 
in  good  order  and  well-conditioned,  to  be  by  the  defendants 
stowed  and  carried  in  the  ship  from  Hamburgh  to  London,  and 
there  safely  and  securely  delivered  in  the  like  good  order  and 
condition  to  the  plaintiffs  and  assigns,  all  and  every  dangers  and 
accidents  of  the  seas,  and  of  navigation  of  whatsoever  nature  or 
kind  soever  excepted,  he  or  they  paying  freight  for  the  same  then 
agreed  on.  Averment,  that  the  defendants  received  the  goods,  atid 
by  their  negligence  and  not  by  any  of  the  excepted  perils,  failed 
to  deliver  them  to  the  plaintiff  in  the  like  good  order  and  con- 
dition. 
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Pleas:  1.  That  the  defendants  did  not  receive  the  goods  as        1867 
and  on  the  terms  aU^ed.     2.  Not  gnilty.     3.  That  they  receiyed       Qoob 
the  goods  subject  to  the  following  conditions  and  exceptions :  \^  '*  The     QnmAL 
act  of  Gk)d,  molestation  of  war,  fire,  machinery,  boilers,  steam,  and      Stiam 
erery   other  danger  and  accident  of  the  seas,  rivers,  and  steam    Compant. 
navigation  of  whatsoever  nature  and  kind  excepted,  weight  and 
contents  unknown ;  the  said  goods  to  be  free  of  breakage,  leak- 
age, and  damage ;"  and  that  they  were  not  delivered  in  like  good 
Older  and  condition  by  reason  of  the  excepted  perils,  dangers  and 
accidents,  and  the  damage  was  damage  of  which  the  goods  were 
to  be  free.    Issue  thereon.  • 

The  cause  was  tried  before  Byles,  J.,  at  the  sittings  iii  London 
after  HOary  Term,  when  the  following  facts  were  proved.  The 
plaintifis  delivered  to  the  defendants  several  bales  of  cotton  goods 
to  be  carried  from  Hambuig  to  London,  under  a  bill  of  lading 
which  contained  the  following  exceptions:  ^^The  act  of  God, 
molestation  of  war,  fire,  machinery,  boilers,  steam  and  every  other 
dangers  and  accidents  of  the  seas,  rivers  and  steam  navigation  of 
whatsoever  nature  and  kind  excepted ;  weight  and  contents  un- 
known ;  the  said  goods  to  be  free  of  breakage,  leakage  and  damage." 
The  goods  were  safe  when  sent  on  board  the  defendants'  steamer, 
but  on  reaching  London  one  of  the  packages  was  found  to  be  injured 
by  some  fluid,  which  was  stated  by  several  of  the  witnesses  to  have 
been  oil,  or  oil  and  water.  It  was  proved  that  the  voyage  was 
a  good  one,  and  without  accident,  and  that  there  was  no  oil  in  the 
cargo ;  but  that  on  the  deck  over  the  place  where  the  package  had 
been  stowed,  there  were  two  cranes  worked  by  donkey  engines, 
which  were  lubricated  from  time  to  time  with  oil. 

No  other  evidence  was  given  as  to  the  way  in  which  the  injury 
occurred.  The  jury  gave  a  verdict  for  the  plaintiffs  for  261,  and 
leave  was  given  to  the  defendants  to  move  to  enter  a  verdict  for 
them  on  the  ground  that  there  was  no  evidence  of  negligence. 

M<mtagu  Chambers,  Q.C,  having  obtained  a  rule  nisi  accordingly, 
Henry  James  and  PhUbrick  shewed  cause.     It  has  been  re- 
peatedly decided  that  a  general  clause,  such  as  that  contained  in 
the  present  bill  of  lading,  does  not  exempt  the  shipowner  from 
liability  in  respect  of  damage  accruing  through  his  own  negligence : 
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1867       Phillips  V.  dark  (1),  CMU  v.  General  Steam  Naviffoiicn  Com- 
QjjoH      pany.  (2)    The  defendants  contend  that  the  plaintiflFs  must  shew 
Q  ••         the  particnlar  act  of  negligence  which  occasioned  the  injury ;  but 
Stbam      it  is  for  them  to  bring  themselves  within  the  exception,  without 
CkniPAirT.    which  they  would  be  clearly  liabla    It  is  at  any  rate  sufScient  for 
the  plaintiffs  to  shew  that  the  injury  was  the  result  of  circum- 
stances which  could  not  have  occurred  if  there  had  been  no  want 
of  care  on  the  part  of  the  defendants.  In  Scott  v.  London  and  St 
Kaiherine  Dock  Company  (3),  where  the  injury  was  one  which  did 
not  usually  occur  without  negligence,  it  was  said  that  under  such 
circumstances  it  was  for  the  defendani»  to^  shew  that  there  was  no 
negligence,  and  not  for  the  plaintiffs  to  shew  that  there  was  negli- 
gence.   The  same  law  is  laid  down  in  Hammock  v.  White.  (4) 
There  can  be  little  doubt  that  the  injury  here  occurred  from  a 
careless  use  of  oil  in  oiling  the  machinery,  and  Byrne  v.  Boodle  (5), 
shews  that  if  the  defendants  have  the  greater  means  of  knowledge, 
it  is  for  them  to  give  evidence  as  to  the  cause  of  the  injury,  and 
such  is  the  case  here.    See  also  Ghreat  Western  BoUtoay  Company 
of  Canada  v.  Fawcett.  (6) 

[WiLLBS,  J.  That  case  has  been  much  remarked  on.  The  late 
chief  justice  of  this  Court  (Erie,  G  J.),  protested  against  the  onus 
of  proof  in  such  a  case  being  thrown  on  the  railway  company.] 

Montoffu  Chambers,  and  Cohen^  supported  the  rule.  The  plain- 
tiffs should  have  shewn  the  way  in  which  the  injury  occurred  in 
order  to  prove  negligence :  Pird  v.  Chreat  Northern  Bailway  Corn^ 
pony.  (7)  The  oil,  if  that  was  really  the  cause  of  the  injury,  might 
have  dripped  from  the  machinery  by  an  unavoidable  accident 
without  any  negligence,  and  if  the  facts  are  equally  consistent  with 
the  presence  or  absence  of  negligence,  the  case  ought  not  to  be  left 
to  the  jury :  Cotton  v.  Wood.  (8)  The  bill  of  lading,  in  the  present 
case,  is  peculiar  on  account  of  the  words  '*  free  of  damage ;"  these 
must  have  some  meaning  given  them,  while,  if  the  plaintiffs'  con- 

(1)  2  0.  B.  (N.  S.)  156  ;  26  L.  J.  (6)  2  H.  &  C.  722 ;  33  L.  J.  (Ex.) 
(C.P.)  168.:  13. 

(2)  Law  Bep.  1  C.  P.  600.  (6)  1  Moore  P.  0.  (N.  S.)  lOL 

(3)  3  H.  &  0. 696 ;  34  L.  J.  (Ex.)  17.         (7)  28  L.  J.  (Ex.)  3* 

(4)  11  C.  B.  (N.  S.)  688;  31  L.  J.  (8)  8  C.  B.  (N. B.)  668;  29  L.  J 
(C.P.)  129.  (C.P.)  333. 
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tention  were  correct,  they  would  have  none,  as  the  existence  of 
damage  would  prove  negligence  and  so  prevent  the  shipowner  from ' 
being  exempted  from  liability.  The  true  effect  of  the  clause  is  to 
exempt  the  shipowner  from  liability  unless  actual  negligence  is 
proved.  That  was  laid  down  in  Peninsular  and  Ortentai  Steam 
Navigaiion  Company  v.  8hand(l\  from  which  the  present  case 
cannot  be  distinguished.  In  a  later  case,  Ohrloff\.  BrieeaU{2\ 
it  was  held  that  no  gross  negligence  being  proved,  the  shipowner 
was  not  liable.  Here  the  only  evidence  of  negligence  was  the 
existence  of  the  injury  which  might  have  been  occasioned  by  an 
imperfection  in  the  machinery,  or  by  other  accident,  as  well  as  by 
the  negligence  of  the  defendants'  servanta 

BoviLL,  C.  J.  In  this  case  it  has  been  contended  that  there  is  no 
evidence  of  negligence,  or  that,  if  there  is  any,  the  defendants  are 
exempted  from  liability  by  the  terms  of  the  bill  of  lading*  The 
case  of  Phillips  v.  ClarJc  (3),  shews  that  if  there  is  evidence  that  the 
injury  was  caused  by  the  negligence  of  the  defendants'  servants,  the 
defendants  are  liable  notwithstanding  the  exception  in  the  bill  of 
lading,  and  the  case  of  Ohrloff  v.  BriecaU  (2),  where  there  was  a 
similar  exception  in  the  bUl  of  lading  is  strictly  in  accordance 
with  that  decision.  The  matter,  in  fact,  was  in  discussion  in  this 
Court  a  few  days  ago  in   the   case  of  Leuw  v.  Dudgeon  (4),  in 
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(1)  8  Moore  P.  C.  (N.  S.)  272. 

(2)  Law  Rep.  1  P.  0.  231. 

(3)  2  C.  B.  (N.  S.)  156  ;  26  L.  J. 
(C.P.)  168. 

(4)  Leuw  V.  'Dudgeon,  Thia  was 
an  action  on  a  bill  of  lading  of  cattle,  to 
be  carried  from  Rotterdam  to  London, 
whicb  contained  an  exemption  in  the 
following  terms : — **  Ship  free  in  case  of 
mortality,  aad  from  all  dam^e  arising 
from  act  of  God,  the  Qneen's  enemies, 
fire,  accidents  from  machinery,  or 
boiler,  steam,  or  other  dangers  of  the 
seas,  rivers,  roadsteads,  or  steam  navi-^ 
gation  whatsoever.  The  owners  of  the 
▼essel  will  not  be  liable  for  the  loss  of 
or  injury  done  to  any  horses,  cattle,  or 
other  animals,  except  as  to  502.  for 
horses,  157.  per  head  of  veal  cattle,  and 

Vol.  ni. 


21,  per  head  as  to  sheep,  pigs,  and 
dogs.  The  owners  will  not  be  liable 
for  any  loss  arising  from  suffocation,  or 
other  causes  occurring  to  horses,  dogs, 
cattle,  and  other  animals;  or  from 
kicking,  plunging,  or  viciousness  of  the 
same  in  transit,  nor  for  any  damage 
arising  from  shipping  or  landing,  or 
while  in  the  possession  of  the  owners 
or  their  i^ents  before  or  after  the 
voyage,  from  whatever  cause  they  may 
remain  in  such  possession.** 

Several  of  the  cattle  were  suffocated 
and  killed  from  the  vessel  overturn- 
ing, it  having  been  sent  to  sea  with- 
out proper  ballast.  The  Court  held, 
that  the  injury  having  been  occasioned 
by  the  negligence  of  the  defendants, 
the  plaintiff  was  entitled  to  recover, 
0  2 
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1807       which  the  exception  in  the  bill  of  lading  certainly  in  terms  covered 
O^^      the  cause  of  injury,  viz.,  the  sufibcation  of  the  cattle ;  but  the 
Q  '•  injury  haying  been  occasioned  by  the  negligence  of  the  defendant, 

Kteax  we  held  him  liable  in  accordance  with  the  aboTO  decisions.  The 
CoMFAVT.  case  of  Peninsular  and  Orienial  Steam  NavigaJtion  Company  v. 
8hand{\\  has  been  much  pressed  on  us  for  the  defendants;  but 
in  that-  case  there  was  no  proof  whatever  of  negligence,  and  the 
existence  of  negligence  had  not  been  found  by  the  Court  below, 
and  Lord  Justice  Turner  said,  in  delivering  judgment: — ^^'The 
facts  of  this  case  make  it  unnecessary  to  consider  whether,  reason- 
ably understood,  they  express  an  intention  to  protect  the  appel- 
lants against  answering  for  gross  negligence,  or  positive  miscon- 
duct." The  case,  therefore,  is  not  at  variance  with  the  other  cases 
I  have  mentioned.  I  fully  agree  that  it  is  not  sufficient  to  prove 
injury  to  the  cargo  to  charge  the  defendants,  but  that  there  must 
be  proof  of  ^negligence  on  the  part  of  the  defendants  or  their 
servants ;  and  the  question  here  is,  whether  there  was  evidence  of 
that  which  could  rightly  be  left  to  the  jury  ?  There  was  certainly 
evidence  that  the  injury  occurred  while  the  goods  were  on  board 
the  ship,  and  was  occasioned  by  oil,  or  oil  and  water,  and  it  was 
for  the  jury  to  say  whetlier  such  was  the  case,  and  after  the  verdict, 
we  must  take  it  that  it  was.  It  was  for  the  jury  to  say  how  the 
injury  occurred ;  there  was  no  oil  in  the  cargo,  and  nothing  in 
the  state  of  the  ship  which  the  defendants  could  suggest  as  the 
cause  of  the  injury.  Oil  must  have  been  used  about  the  machinery ; 
and  all  the  circumstances  were  for  the  jury,  who  have  found  that 
negligence  was  established  to  their  satisfaction.  The  evidence  in 
every  case  must  vary  according  to  its  peculiar  circumstances ;  but 
if  the  goods  are  damaged,  and  no  reasonable  explanation  of  the 
damage  can  be  given  except  the  negligence  of  the  defendants,  a 
jury  are  justified  in  finding  that  such  negligence  is  proved. 

WiLLES,  J.  I  am  of  the  same  opinioa  It  is  not  necessary  in 
this  case  to  decide  that  the  words  of  the  exception  in  the  bill  of 
lading  have  all  the  force  attributed  to  them  by  the  defendants, 


notwithstanding  the  exception  in  the         (1)  3  Moore's  P.  C.  (N.  S.)  272. 
bill  of  lading. 
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and  protect  them  from  all  damage  which  the  plaintifis  cannot  proTe  1867 
by  evidence  to  arise  from  the  negligence  of  the  defendants.  I  o^^ 
will,  however,  assume  that  it  is  so  for  the  purpose  of  this  case,  but  ^• 

it  does  not»  therefore,  restrict  the  plaintiffs  as  to  the  nature  of  the  Steam 
evidence  by  which  such  negligence  shall  be  proved.  To  explain  Company. 
this  by  an  illustration.  K  a  shipment  of  sugar  took  place  under  a 
bill  of  lading,  such  as  the  present  one,  and  it  was  proved  that  the 
sugar  was  sound  when  put  on  board,  and  had  become  converted 
into  syrup  before  the  end  of  the  voyage,  if  that  was  put  as  an 
abstract  case  I  think  the  shipowner  would  not  be  liable,  because 
there  may  have  been  storms  which  occasioned  the  injury,  without 
any  want  of  care  on  the  part  of  the  captain  or  crew ;  the  injury 
alone,  therefore,  would  be  no  evidence  of  negligence  on  their,  part. 
But  if  it  was  proved  that  the  sugar  was  damaged  by  fresh  water, 
then  there  would  be  a  strong  probability  that  the  hatches  had  been 
negligently  left  open,  and  the  rain  had  so  come  in  and  done  the 
injury,  and,  though  it  would  be  possible  that  some  one  had  wilfully 
poured  fresh  water  down  into  the  hold,  this  would  be  so  improbable 
that  a  jury  would  be  justified  in  finding  that  the  injury  had  been  occa- 
sioned by  negligence  in  the  management  of  the  ship.  The  evidence 
in  the  present  case  is  very  much  of  the  saiiie  kind,  and  I  think 
there  was  abundance  upon  which  a  jury  might  find  that  the  negli- 
gence of  the  defendants  was  proved.  The  liability  of  the  defend- 
ants for  their  negligence,  notwithstanding  the  general  words  of  the 
exception  in  the  bill  of  lading,  has  been  fully  gone  into  in  many 
cases  which  have  been  referred  to  by  my  lord,  and  I  will  only  add 
that  the  law  so  laid  down  by  our  courts  is  consistent  with  the  views 
of  modern  jurists,  and  will  be  found  in  many  of  the  maritime  codes 
of  Europe.  (1) 

(1)  The  older  authorities  upon  mari-  272,  with  the  German  code  of  corn- 
time  law,  are  referred  to  in  Casaregis,  nieroe(AllgemeiQesDeutsche8HaDdels- 
zxiii.  43,  to  shew  that  general  exemp-  Gesetzbuch)  adopted  by  Prussia  in 
tions,  whether  by  law  or  contract,  from  1861,  articles  659  and  704.  The  civil 
liability  for  damage  by  accident,  are  code  of  New  York  (a  work  of  very  great 
limited  to  cases  of  accident  without  acumen  and  learning),  article  1141, 
ikult ;  and  in  modem  codes,  instances  annuls  contracts  which  profess  to  ex- 
will  be  found  in  which  this  principle  empt  carriers  by  anticipation  from 
is  adopted.  Compare  the  project  of  a  liability  for  the  gross  negligence,  fraud* 
commercial  code  for  Prussia,  article  or  wilful  wrong  of  themselves  or  their 
497,  page  90,  and  the  motives,  page  servants.    According  to  the  decision  in 
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1867  Btles,  J*    I  am  of  the  same  opinion.     Although  the  condition 

CzKB      in  the  bill  of  lading  in  tenns  exempts  the  shipowner  from  liability 

GxNERAL     for  any  damage,  it  is  now  decided  that  that  most  be  read  as  if 

Nayioation  s^^j®^*  ^  ^^^  exception  "if  not  occasioned  by  the  negligence  of 

Company,    the  defendants."    The  question,  therefore,  is,  whether  there  was 

eyidence  of  such  negligence?    It  might  not  have  been  sufficient 

to  prove  merely  that  the  injury  occurred  on  board  the  vessel;  but 

it  was  shewn  that  the  goods  were  injured  by  oil,  and  that  they 

were  in  close  proximity  to  engines,  in  lubricating  which  oil  must 

have  been  used,  and  that  no  other  oil  was  near  them.    It  was  also 

shewn  that  there  was  no  defect  in  the  engines,  and  no  accident  on 

the  voyage.    If  all  this  did  not  amount  to  conclusive  evidence,  it 

certainly  was  strong  prima  facie  evidence,  that  the  injury  occurred 

through  the  negligence  of  the  defendants. 

Eeatinq,  J.,  concurred. 

Bide  discharged. 

Attorney  for  plaintiffs :  H.  Lloyd. 

Attorneys  for  defendants :  Pearce,  PhiUijps,  dt  Co. 


the  text  tlie  exemption  dischai^ges  the  the  mere  proof  of  damage  is  obyiously 
owner  and  master  from  liability  until  .  not  enough  to  raise  the  presumption  of 
the  damage  is  proved  to  have  arisen  fault  in  the  crew,  and  yet  there  may  be 
from  the  fault  of  one  of  them,  or  of  cases  in  which  it  could  not  have  hap- 
some  person  for  whose  conduct  they  are  pened  without  their  fault,  or  as  to  which 
answerable,  and  in  this,  as  other  cases  it  is  so  highly  unlikely  to  have  happened 
of  bailment  for  hire,  negligence  or  the  otherwise,  that  a  jury  may  fairly  come 
want  of  reasonable  care  and  diligence  is  to  the  conclusion  that  it  did  so  hapixm. 
fault  So  is  want  of  reasonable  skill,  im-  The  result  of  the  decisions  seems  to  be 
peritia  adnumeratur  culpa.  The  answer  that  the  exemption  in  our  law  casts  the 
to  the  question  whether  the  proof  of  burden  of  proving  fault  upon  the  party 
damage  is  primft  facie  proof  of  fault,  complaining, 
must  depend  upon  the  circumstances; 
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SHEA  V.  UNITED  ASSURANCE  SOCIETY  OF  ST.  PATRICK.  1867 

Nw.  13. 


Cimnty  CauTi'-JurisduUim'^Friendly  Soeieiy— IS  &  19  Vid.  o.  63,  «.  41. 

By  seciion  41  of  the  Friendly  Societies  Act^  1855  (18  &  19  Vict.  c.  63),  jnris- 
diction  is  given  in  certain  cases  to  the  county  court  of  the  district  in  which  the 
usual  or  principal  plaee  of  business  of  the  society  is  situated  :*- 

Beid^  that  the  county  court  of  any  district  in  which  any  usual  place  of  business 
of  the  society  is  situated,  and  not  only  that  in  which  its  principal  place  of  business 
is  situated,  has  jurisdiction  under  the  act. 

MoRGAH  Lloyd  moved  for  a  rule  calling  upon  the  plaintiff  to 
shew  cause  why  a  prohibition  should  not  issue  to  prevent  her 
proceeding  in  this  action  in  the  Bloomsbury  County  Court,  upon 
affidavits  which  shewed  that  the  action  was  brought  by  the  plain- 
tiff on  a  policy  of  insurance  alleged  to  have  been  effected  by  her 
late  husband  with  the  defendants,  and  that  ^'the  usual  and  prin- 
cipal place  of  business  of  the  society  **  was  in  Liverpool. 

The  jurisdiction  of  the  county  courts  in  actions  between  benefit 
societies  and  their  members  is  regulated  by  18  &  19  Vict.  c.  63^ 
8.  41,  and  a  county  court  can  have  no  jurisdiction  in  such  actions 
unless  the  usual  and  principal  place  of  business  of  the  society  is 
within  its  district,  and  the  affidavit  shews  that  such  is  not  the 
case  here. 

[BoviLL,  C. J.  The  act  says :  **  The  usual  or  principal  place  of 
business  of  the  society"  must  be  within  the  district  of  the  county 
court.  Your  affidavit  does  not  negative  that,  but  only  that  the 
usual  and  principal  place  of  business  of  the  society  is  so.] 

The  words  do  not  refer  to  distinct  places,  for  then  it  would  be  a 
usual  or  principal  place  of  business^  and  not  the  usual  or  prin- 
cipal place  of  business.  It  has  been  held  on  the  County  Courts 
Act  (9  &  10  Vict.  c.  95),  that  a  railway  company  can  be  said  to 
cany  on  business  only  at  its  head  offices  and  not  at  any  of  the 
other  stations  on  the  line.  Brown  v.  London  and  North  Western 
BaUway  Com^ny  (1),  Minor  v.  London  and  North  Western  BaU- 
way  Chmpany.  (2) 

BoYiLL  C.  J.  I  am  of  opinion  that  this  rule  ought  not  to  be 
granted.    The  county  court  judge  has  jurisdiction  if  a  tMua2  place 

(1)  U  W.  B.  884.  (2)  1  0.  B.  (N.S.)  326 ;  26  L.  J.  (O.P.)  89. 
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1867  of  business  of  the  society  is  within  the  district  of  the  county  conrt 

Shea  ^^^  the  aflSdavit  only  states  that  the  usual  and  prineipai  place  of 

Unot©  l>u8iness  of  the  society  is  in  Liverpool,  which  is  quite  consistent 

Assurance  with  there^beiuff  also  a  usual  place  of  business  of  the  society  in 

SOCIBTY     O'     T         J 

Bt.  Patbick.  London. 

WiLLBS,  Byles,  and  Keating,  JJ.,  concurred. 

Bute  refused. 
Attorney  for  defendants :  B.  W.  Bdberts. 


Nov,  25.  JOHNSON  and  Others  v.  MILLS  and  Others. 

rk  foot. 

Costs  —  Ejectment — Liability  of  Oonie/endants — Common  Law  Procedure  Act^ 
1852  (15  dk  16  Vict.  c.  76),  «.  174,  205. 

In  an  action  of  ejectment,  in  which  there  are  several  defendants,  and  the  plainltfT 
succeeds,  each  of  the  defendants,  although  defending  only  for  part  of  the  premises 
claimed  in  the  action,  is  liahle  for  the  whole  of  the  plaintiff's  costs. 

This  was  a  rule  to  review  the  Master's  taxation. 

The  action  was  in  ejectment  to  recover  some  land  included  in  a 
building  agreement  which  had  become  forfeited  for  breach  of  a 
covenant  to  repair,  and  writs  were  served  on  more  than  100 
under-tenants.  The  defendant  Foot  and  four  other  under-tenants 
appeared,  and  the  tenant  under  the  building  agreement,  L.  J.  Parkes, 
also  obtained  leave  to  appear  and  defend,  as  their  landlord.  The 
defendant  Foot  limited  his  defence  to  one  tenement,  under  the 
powers  of  the  174th  section  of  the  Common  Law  Procedure  Act, 
1852.  Previous  to  the  trial  the  defendant  Foot  gave  notice  to 
the  plaintiffs  that  he  should  not  appear  thereat ;  but  he  did  not 
confess  judgment  in  accordance  with  the  provisions  of  s.  205  of  the 
Common  Law  Procedure  Act,  1852.  The  case  went  down  to  trial, 
and  a  verdict  was  found  and  judgment  entered  for  the  plaintiff. 
The  Master  taxed  the  whole  of  the  plaintiffs'  costs  against  each 
of  the  defendants,  including  the  cost  of  serving  the  writs  on  the 
other  defendants,  and  other  costs  peculiar  to  them. 

PcJlockj  Q.C.,  on  behalf  of  Foot,  having  obtained  a  rule  for  the 
Master  to  review  his  taxation, 

Benman,  Q.(7.,  A.  Wills,  and  Thesiffer,  shewed  cause.    It  is  dear 


9. 
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that  the  rule  which  the  Master  has  followed  was  the  old  rule,  1867 
Buller's  Nisi  Prius,  p.  335 ;  Adams  on  Ejectment,  p.  294.  The  Johkson 
Common  Law  Procedure  Act,  1852,  has  not  made  any  alteration ; 
by  s.  206  of  that  act,  the  costs  are  to  be  taxed  according  to  the 
practice  theretofore  used,  and  ss.  207,  221,  shew  that  it  was 
intended  to  leave  the  practice  and  procedure  in  actions  of  eject- 
ment the  same  as  before,  unless  expressly  altered.  The  defendant 
might  have  confessed  judgment,  and  then,  by  s.  205,  he  would  only 
have  been  liable  for  the  expenses  incurred  by  his  own  defence; 
but  this  he  has  not  done ;  and  the  inference  from  that  express  pro- 
vision is,  that  otherwise  he  is  liable  to  the  whole  costs  of  the  action. 

[BoviLL,  C.J.  It  is  admitted  that  the  defendant  is  liable  to  the 
whole  of  the  general  costs  of  the  cause,  the  only  question  is  with 
respect  to  costs  incurred  solely  in  relation  to  the  other  defendants. 
Do  you  say  if  a  plaintiff  included  in  one  ejectment  two  houses  which 
he  claimed  under  wholly  different  titles,  each  defendant  would  be 
liable  for  the  costs  of  both  defences,  though  limiting  his  defence  to 
his  own  house  ?] 

In  such  a  case  the  Court  would  interfere  and  stay  the  action, 
unless  the  plaintiff  consented  to  treat  it  as  two,  and  take  separate 
costs  for  the  two  defences,  which  would  then  be  taxed  on  the  order. 
There  can  only  be  one  allocatur  on  one  judgment,  and  in  this  case 
there  is  only  one  judgment,  and  there  cannot,  therefore,  be  seim- 
rate  costs  taxed  against  the  several  defendants. 

PdOoeh,  Q.C\  and  F.  M.  White.  The  practice  before  the  Com- 
mon Law  Procedure  Act,  1852,  is  referable  to  one  case :  Thrust-' 
out  V.  Foot  (1),  and  the  judges  always  tried  to  do  what  was  reason- 
able, and  prevent  by  special  orders  the  injustice  that  would  other- 
wise have  been  done,  though  they  were  sometimes  hindered  in  this 
by  technical  diflSculties.  The  effect  of  s.  174  of  the  Common  Law 
Procedure  Act,  1852,  is  to  alter  the  rule ;  for  it  does  just  what 
used  to  be  done  by  judge's  order,  and  enables  the  defendant  to 
limit  his  defence,  and  the  effect  of  it  must  be  at  least  to  give  the 
master  a  discretion  as  to  the  costs  he  will  allow  against  the  defen- 
dant who  so  limits  his  defence.  It  would  seem  that  separate 
judgments  might  be  signed  against  the  different  defendants  in 
respect  of  the  portions  of  land  for  which  they  defend,  and  the  form 
(1)  Barnes's  Notes,  149. 
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1887        of  judgment  (No.  20)  giyen  in  the  scbednle  A.  of  the  act  beam 
Jomracm     this  out,  and  even  if  not,  it  has  not  been  shewn  that  there  can  be 
Mf lu.      ^^y  ^^®  allocatur. 

Cwr.  adv.  vuU. 

Not.  25.  The  judgment  of  the  Court  (Bovill,  CJ.,  WUles, 
Byles,  and  Keating,  JJ.),  was  deliyered  by 

BoTTiiL,  CJ.  This  was  an  application  that  the  master  should 
be  at  liberty  to  review  his  taxation  made  at  the  instance  of  one 
of  several  defendants  in  an  action  of  ejectment,  the  object  of  the 
motion  being  to  relieve  the  applicant  from  a  portion  of  the  costs 
which  related  to,  and  were  incurred  by  reason  of,  other  defendants 
having  been  joined  in  the  action.  The  Court  took  time  to  consider 
the  proper  construction  to  be  placed  oa  the  act  of  parliament,  and 
the  practice  that  ought  to  prevail  in  such  casee^  and  they  see  no 
ground  for  a  review  of  the  taxation  in  this  case. 

By  the  Common  Law  Procedure  Act,  1852,  s.  174,  a  person  who 
is  sued  in  ejectment,  is  at  liberty  to  defend  for  a  portion  of  the 
property  only,  and  is  expressly  authorized  to  limit  his  defence  to  the 
part  for  which  he  so  defends.  By  another  section  of  the  same  act, 
s.  205,  it  is  competent  to  one  of  several  defendants,  after  he  has 
appeared  to  defend  for  part,  to  confess  the  title  of  the»plaintiff  as  to 
the  part  for  which  he  has  appeared.  In  that  case  he  may  relieve 
himself  from  the  general  costs  of  the  cause,  and  remains  liable  to 
the  costs  incurred  by  his  defence  in  respect  of  the  part  for  which  he 
had  appeared.  The  applicant  in  this  case,  being  sued  with  others  in 
ejectment,  appeared  to  defend  in  respect  of  a  part  of  the  premises 
claimed  by  the  plaintiffs  under  the  174th  section,  but  he  did  not 
take  advantage  of  the  provisions  of  a  205  by  confesnng  the  plain- 
tiffs' title.  He  gave  a  notice,  not  in  the  terms  of  that  section,  but 
an  informal  notice  so  far  as  costs  are  concerned,  that  he  did  not 
intend  to  appear.  The  plaintiffs  were,  therefore,  Ijjound  to  go  down 
to  trial ;  the  applicant  was  still  a  defendant  on  the  record,  and  was 
one  of  those  against  whom  the  plaintiffs  were  bound  to  establish 
their  right.  In  that  state  of  things,  the  applicant  was  a  co^lefendant 
with  the  others  and  defending  with  them,  and,  the  defence  failing, 
would  be  liable  equally  with  them  to  the  general  costs  of  the  cause. 
The  plaintiffs  having  succeeded,  and  obtained  a  general  verdict 
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against  all  the  defeudants,  no  question  was  raised  on  the  argument  18S7 
of  this  rule,  as  to  the  liability  of  the  applicant  to  contribute  jointly  jonnoN 
with  the  oihersi  to  the  costs  that  had  been  properly  incurred  as  the  ^^y^;^ 
general  costs  in  the  cause.  It  was  objected,  however,  that  he  was 
not  liable  in  respect  of  portions  of  the  costs  that  were  incurred  by 
reason  of  other  persons  beiug  made  co^efendants  with  him.  The 
general  rule  undoubtedly  is,  that  all  the  defendants  in  ejectment  are 
liable  for  the  whole  of  the  costs  incurred  by  the  plaintiff,  where  he 
succeeds.  And  there  would  be  great  dijKculty  in  ascertaining  and 
determining  accurately  which  portion  of  the  costs  would  be  appli- 
cable to  one,  and  which  portion  of  the  costs  would  be  applicable  to 
another  defendant,  and  still  greater  difficulty  in  apportioning  each 
particular  charge  as  against  each  particular  defendant ;  probably  on 
the  ground  of  convenience,  therefore,  it  has  been  adopted  as  a  rule 
that  in  such  cases  each  defendant  is  liable  for  the  whole  of  the  costs 
which  have  been  incurred.  There  may  be  cases  in  which  this  rule 
will  operate  with  manifest  hardship  and  injustice.  It  is  sufficient  to 
say,  that  if  any  case  of  manifest  hardship  and  injustice  should  arise, 
the  Court  has  ample  power  to  deal  with  such  case,  and  to  apportion 
the  costs  in  a  manner  which  might  seem  just  One  instance  would 
be  where  an  ejectment  is  brought  for  two  properties  depending  on 
two  separate  titles.  Without  saying  what  course  the  Court  would 
ultimately  adopt  until  all  the  circumstances  are  brought  to  its 
attention  distinctly^  it  is  sufficient  for  us  upon  the  present  occasion 
to  say  that  we  do  not  find  any  case  of  oppression  or  injustice  made 
out  here.  The  Court  has  a  general  jurisdiction  over  the  action  of 
ejectment  reserved  to  it  by  s.  251  of  the  Common  Law  Procedure 
Act,  1852,  and  would  not  be  slow  to  exercise  it  in  a  case  where  it 
was  made  out  that  justice  required  the  interference  of  the  Court 
The  ejectment  here  was  brought  for  the  recovery  of  the  whole  of 
a  property  depending  on  one  title.  Any  person  having  an  interest 
might  appear  or  not  as  he  thought  fit  After  he  had  appeared  he 
had  power  to  relieve  himself  from  any  general  costs  in  the  cause, 
and  in  that  case  would  be  liable  only  for  the  costs  occasioned  by 
his  particular  defence.  There  seems  to  have  been  no  abuse  of 
proceeding  of  the  Court,  or  any  impropriety  that  should  induce  us 
to  depart  from  the  general  rule.  The  defendant  had  the  oppor- 
tunity of  relieving  himself  of  all  costs  by  confessing  the  claimants' 
Vol.  la  D  2 
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1867        title;  he  did  not  think  fit. to  do  so;  and  having  fSsuled  in  that 

joHKsov     respect  he  must  take  the  consequences,  and,  according  to  the 

Uellb.      general  rule,  be  liable  to  the  costs,  on  the  principle  on  which  they 

have  been  taxed.    The  rule,  therefore,  will  be  discharged. 

Bide  discharged. 

Attorneys  for  plaintiffs :  Drew  dt  Wilkinson, 

Attorneys  for  defendant  Foot :  Hunter,  GercUkin,  &  Hunter. 


Nov.  30.  WOOD  AND  ANOTfl£a  v.  RILEY. 

County  Courts  Acty  1867  (30  <fc  31  Vict,  c.  142),  «.  5— -Costs. 

The  5th  section  of  the  County  Courts  Act,  1867  (30  &  31  Vict.  c.  142),  pro- 
vides ^  if  in  any  action  commenced  after  the  passing  of  this  act  in  any  of  her 
Majesty's  superior  coiirts  of  record,  the  plaintiff  shall  recover  a  sum  not  exceeding 
201.  if  the  action  is  founded  on  contract  ....  he  shall  not  be  entitled  to  any 
costs  of  suit  ....  unless  the  Court  or  a  judge  at  chambers  shall,  by  rule  or 
order,  allow  such  costs." 

By  the  36th  section  of  the  act,  it  is  provided  ''this  act  shall  come  into  operation 
on  the  first  day  of  January  next  after  the  passing  thereof." 

The  act  was  passed  on  the  20th  day  of  August,  1867 : — 

EM,  that  the  5th  section  does  not  come  into  force  till  after  the  first  day  of 
January,  1868. 

This  was  a  rule  to  shew  cause  why  the  plaintiffs  should  not  be 
allowed  their  costs  to  be  taxed  by  one  of  the  masters  of  the 
Court. 

The  writ  was  issued  on  the  18th  day  of  October  last,  and  was 
indorsed  with  the  usual  indorsement  that  in  default  of  appearance, 
and  judgment  being  signed,  application  would  be  made  for  an 
order  for  costs,  if  no  notice  was  given  by  defendant  of  opposing 
the  same.  Judgment  was  signed  in  default  of  appearance  for 
101.  109.,  and  an  application  made  for  an  order  for  costs.  No 
notice  had  been  given  by  the  defendant  of  his  intention  to  oppose 
the  plaintiffs'  application  for  costs,  but  the  order  was  refused  that 
the  question  might  be. raised  whether  the  5th  section  of  the 
County  Courts  Act,  1867  (30  &  31  Vict.  c.  142),  was  in  force,  and 
whether,  therefore,  such  an  order  was  requisite.  (1) 

(1)  30 & 31  Vict. c.  142, s. 5.  "If in  of  this  act  in  any  of  her  Majesty's 
any  action  commenced  after  the  passing      superior  courts  of  record,  the  plaintiff 


VOL.  m.]  mCH.  TERM,  XXXI  VICT.  27 

Biran  shewed  cause.   The  question  turns  entirely  on  whether  the        1867 
5th  section  of  the  CJounty  Courts  Act,  1867  (30  &  31  Vict.  c.  142),  """wood 
which  deprives  a  plaintiff  of  his  costs  when  the  sum  recovered      j^j*^ 
is  under  20/.,  unless  he  obtains  a  judge's  order,  is  yet  in  force. 
The  act  received  the  royal  assent  on  the  20th  of  August,  1867, 
and  though  the  rest  of  the  act  does  not  come  into  force  till  the  1st 
of  January,  1868,  it  was  intended  that  this  section  should  come 
into  force  immediately  on  the  passing  of  the  act.    The  phraseology 
is  distinct  from  that  used  in  the  other  sections,  and  though  the 
last  section  gives  a  general  date  when  the  act  is  to  take  effect, 
and  so  prevents  the  operation  of  33  Geo.  3,  c.  13,  which  provides 
that  acts  of  parliament  shall  come  into  force  on  receiving  the  royal 
assent,  unless  it  is  otherwise  provided ;  stiU  this  section  applies  at 
once  to  all  actions  commenced  after  the  passing  of  the  act.    The 
plaintiffs,  therefore,  not  having  obtained  an  order,  are  not  entitled 
to  their  costs. 
Day,  in  support  of  the  rule,  was  not  called  on. 

BoviLL,  C.  J.  The  last  section  of  the  act,  which  is  in  the  usual 
form,  prevents  the  act  having  any  operation  till  after  the  1st  of 
January,  1868.  The  sections  are  all  framed  as  if  it  would  come 
into  operation  at  once,  because  the  last  thing  settled  is  when  it 
shall  come  into  operation,  but  they  are  all  to  be  considered  as 
speaking  from  the  date  so  fixed,  and  are  all  governed  by  the  last 
section. 

Keating,  J.  I  am  of  the  same  opinion.  If  the  two  sections 
are  repugnant^  the  known  rule  is  that  the  last  must  prevail 

Bide  absoltUe. 

Attorneys  for  plaintiffs :  Dubois  dt  Maynard. 
Attorney  for  defendant :  O.  CheaHe. 


fiball  recover  a  sum  not  exceeding  201.  was  sufficient  reason  for  bringing  such 

if  the  action  is  founded  on  contract,  or  action  in  such  superior  court,  or  unless 

10{.  if  founded  on  tort,  whether  by  ver-  the  Court  or  a  judge  at  chambers  shall, 

diet,  judgment  by  default,  or  on  de-  by  rule  or  order,  allow  such  costs." 

murrer,  or  otherwise,  he  shall  not  be  8.36.   "This  act  shall  come  into  ope- 

«Qtitled  to  any  costs  of  suit  unless  the  ration  on  the  first  day  of  January  next 

judge  certify  on  the  record  that  there  after  the  passing  hereof." 

Vou  m.  E                                             2 
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1867  [BEGISTRATION  CASK] 

^^'  ^^'  BENNETT,  Appellaot;  BRUMFTTT,  Respondent. 

Parliament — Borough  Vote — Notice  of  Objection — Signature  of  Objector-^ 

Stamp— 6  Vict.  c.  18,  «.  17. 
An  objector  affixed  his  name  to  the  notice  of  objection  by  means  of  a  stamp  on 
which  was  engraved  a  fac-simile  of  his  ordinary  signature : — 

Held,  that  the  notice  was  "  signed  by  the  person  objecting,"  within  the  17  th 
section  of  the  6  Vict,  c  18. 

Appeal  from  the  decision  of  the  revising  barrister  for  the 
borough  of  Liyerpool. 

1.  William  Brumfitt  objected  to  the  name  of  Frederick  Caple 
being  retained  on  the  list  of  voters  for  the  borough. 

2.  It  was  contended,  on  behalf  of  the  appellant,  that  the  notice 
of  objection  was  not  signed  by  William  Brumfitt. 

3.  By  the  17th  section  of  the  6  Vict.  c.  18,  it  is  enacted  "that 
the  notice  of  objection  shall  be  signed  by  the  person  objecting.** 

4.  The  usual  signature  of  William  Brumfitt  was  engraved  ia 
fiic-simile ;  and  William  Brumfitt  himself,  by  his  own  hand,  im- 
pressed his  stamp  upon  the  notice  of  objection. 

5.  The  revising  barrister  found  that  the  notice  of  objection  was 
signed  by  the  person  objecting,  as  required  by  the  above  section 
of  the  statute ;  and  Frederick  Caple  not  appearing,  in  answer  to 
the  objection,  to  prove  his  title  to  vote,  his  name  was  erased  from 
the  list  of  voters. 

The  question  for  the  opinion  of  the  Court  was  whether  the 
notice  of  objection  was  signed  by  the  person  objecting,  as  required 
by  the  statute.  If  the  Court  should  be  of  opinion  that  the  notice 
of  objection  was  not  so  signed,  the  name  of  Frederick  Caple  was  to 
be  reinstated  on  the  list  of  voters. 

Charley^  for  the  appellant.  The  notice  of  objection  was  not 
signed  in  the  manner  required  by  the  statute.  Where  a  statute 
requires  the  signature  of  the  party  himself,  a  signing  by  an  agent 
will  not  do ;  as  under  the  9  Geo.  4,  c.  14,  s.  1 :  Eyde  v.  Johnson.  (1) 
Lord  Coke,  in  his  exposition  upon  the  Statute  of  Inrolments, 

(1)  2  Bmg.  N.  C.  776 ;  3  Scott,  289. 
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27  Hen.  8,  c.  16  (1),  commenting  upon  the  words  "except  the  same        1867 
bargain  and  sale  be  made  by  writing/'  says :  "  First,  it  must  be     Bkmnkxt 
by  writing,  and  not  by  print  or  stamp ;  secondly,  it  must  be  written    bbuwtit. 
in  parchment  or  paper,  and  not  upon  wood,  stone,  lead,  or  other 
materialL"    The  vyriUng  here  is  the  act  of  the  engraver,  not  that 
of  the  objector.    In  Webster's  Dictionary,  signature  is  defined  as 
**the  name  of  a  person  written  or  subscribed  by  himself." 

[Byles,  J.  If  the  objector  was  unable  to  write,  would  it  be 
sufficient  if  he  affixed  his  mark  ?] 

It  has  neyer  been  held  that  a  mark  will  suffice  where  an  act  of 
parhament  requires  the  "  signature  "  of  the  party.  (2)  In  Tom»  v. 
Ciktning  (8),  where  it  was  held  that  the  duplicate  as  well  as  the 
noiioe  sent  by  post  must  be  personally  signed  by  the  objector,  all 
the  judges  concur  in  holding  that  '^  signature  "  means  the  actual 
signing  of  the  document  by  the  party  himselC  This  was  confirmed 
in  Lewis  v.  Boberts  (4),  and  Trotter  v.  Walker.  (5)  In  BrumftU  v. 
Bremner  (6),  Byles,  J.,  says :  "  The  word  *  sign '  occurs  for  the  firat 
time  in  s.  41  (6  Vict  c.  18),  with  regard  to  the  signature  of  the  lists  by 
the  revising  barrister,  which  is  referred  to  by  the  words  *  signed  as 
aforesaid '  at  the  beginning  of  s.  47.  The  word  occurs  again  at 
the  end  of  s.  47,  where  it  is  provided  that  the  clerk  of  the  peace 
shall  *  sign '  and  deliver  the  book  to  the  sheriff.  Again  it  occurs 
at  the  beginning  of  s.  49,  where  it  is  enacted  that  the  book  '  so 
signed  as  aforesaid'  and  delivered  by  the  clerk  of  the  peace 
to  the  sheriff,  shall  be  the  register  of  persons  entitled  to  vote. 
Comparing  all  these,  it  seems  to  me  that  the  word  '  sign '  in  the 
47th  section,  as  in  the  41st,  means  a  signature  in  the  ordinary 
sense,  hy  the  hand  of  the  party.**  To  hold  that  stamping  is  suffi- 
cient would  go  fEir  to  defeat  the  policy  of  the  act^  which  was  to 

(1)  2  Inst  272.  could  not  write  made  their  crosses,  and 

(2)  In  Todd's  Johnson's  Dictionary,  the  scribe  wrote  their  names."  Pegge, 
it  is  said  'Vto  sign,  as,  to  sign  a  writing.      Anonym.  iiL  42. 

is  an  expression  drawn  from  the  prao-  (3)  8  Scott  K.  B.  910;  7  Man.  &  G. 

ticeof  our  ancestors,  the  Anglo-Saxons,  88  ;  1  Lutw.  200. 

who,inattesting  their  charters,  prefixed  (4)  11  C.  B.  (N.S.)  23;  K.  &  G. 

the  sign  of  the  cross  to  their  names.  402. 

Hence  it  comes  to  pass,  that,  when  a  (5)  13^0.  B.  (N.S.)  30;  K.  &  G. 

person  that  cannot  write  is  to  make  534. 

his  mark,  he  nsnally  makes  a  cross.  (6)  9  C.  B.  (N.S.)  I,  16;  K.  d?  G. 

And  I  apprehend  that  such  Saxons  as  352. 

E2  2 
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1867  prevent  the  yoter  from  being  harassed  by  yexatious  objections, 
^Bekkbtt  aiid  to  giye  him  a  facile  remedy  for  costs  against  a  friyolous 
Bkumtitt.  otj^ctor :  per  Tindal,  C.  J.,  in  Toms  v.  OanUng.  (1)  Three  ways 
of  proving  a  signature  are  adverted  to  in  Taylor  on  Evidence,  4tli 
ed.  p.  1555,  s.  1660,  viz.  by  calling  the  writer  himself,  by  calling 
some  person  who  actually  saw  the  signature  written,  or  by  the 
testimony  of  persons  acquainted  with  the  handwriting.  In  the 
latter  case,  it  was  necessary  formerly  that  the  witness  should  have 
seen  the  party  write ;  comparison  of  hands  by  a  person  who  never 
saw  him  write  was  not  evidence :  Eagleton  v.  KingsUm,  (2)  Suppose 
the  objector  in  a  case  like  this  to  deny  his  signature,  how  is  it  to 
be  proved  ?  The  stamp  might  have  been  used  by  some  one  else ; 
and,  if  the  party  himself  could  not  swear  that  the  impression  on 
the  particular  document  was  made  by  him,  how  could  any  one  else 
prove  it  ? 

[Byles,  J.  An  indorsement  upon  a  promissory  note  written  with 
a  pencil  is  a  valid  indorsement :  Geary  v  Physic.  (3)] 

The  objections  which  exist  as  to  stamping  would  not  apply 
there.  The  statute  of  frauds  will  be  satisfied,  no  doubt,  by  the 
name  being  printed:  Saunderson  v.  Jackson  (4);  Schneider  y. 
Norris.  (5) 

[Byles,  J.  A  mark  has  been  held  to  be  a  suflScient  signing  of 
a  will,  within  the  29  Car.  2,  c.  3,  ss.  5,  6 :  Baker  v.  Dening.  (6) 
Under  s.  17  of  the  same  statute,  printing  by  the  hand  of  another 
is  held  sufficient.  Here,  the  signature  is  printed  by  the  objector 
himself.] 

Crompton,  for  the  respondent,  was  not  called  upon. 

BoviLL,  C.J.  The  question  in  this  case  is  whether  the  notice  of 
objection  was  **  signed  by  the  person  objecting,"  within  the  mean- 
ing of  the  17th  section  of  the  6  Vict,  a  18.  The  name  of  the 
objector  was  affixed  to  the  notice  by  himself  by  means  of  a  stamp 
upon  which  was  engraved  his  ordinary  signature.  I  am  of  opinion 
that  that  was  a  perfectly  good  signature  within  this  statute.  It  is 
clear  that  it  would  be  a  good  signature  within  the  statute  of  frauds. 

(1)  8  Scott  N.  R.  at  p.  916 ;  7  Man.  (4)  2  B.  &  P.  238. 
&  G.  92 ;  1  Lntw.  204.  (5)  2  M.  &  S.  286. 

(2)  8  Yes.  at  pp.  473,  474.  (6)  8  Ad.  &  E.  94. 

(3)  5  B.  &  0.  234. 
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It  is  equally  clear  that  it  would  have  been  a  gooi  signature  to  a        1867 
wiU.     The  decision  of  the  revising  barrister  was  therefore  in  my     BENmnr 
judgment  perfectly  correct     The  ordinary  mode  of  aflSxing  a    BR^^'yrrr 
signature  to  a  document  is  not  by  the  hand  alone,  but  by  the 
hand  coupled  with  some  instrument,  such  as  a  pen  or  a  pencil.    I 
see  no  distinction  between  using  a  pen  or  a  pencil  and  using  a 
stamp,  where  the  impression  is  put  upon  the  paper  by  the  proper 
hand  of  the  party  signing.     In  each  case  it  is  the  personal  act  of 
the  party,  and  to  all  intents  and  purposes  a  signing  of  the  docu- 
ment by  him.    If  the  objector  here  had  used  a  pencil  or  a  paint- 
brush, it  would  hardly  have  been  contended  that  he  had  not  signed 
the  notice.    I  think  the  requirement  of  the  statute  has  been  suffi- 
ciently complied  with. 

WiLLES,  J.  I  am  entirely  of  the  same  opinion.  The  using  a 
stamp  is  only  a  compendious  way  of  writing  the  party's  name. 
Acts  of  parliament  have  been  passed  for  the  purpose  of  removing 
doubts  in  reference  to  certain  important  signatures.  Personal 
signature  was  only  considered  necessary  in  the  case  of  the  royal 
sign  manual,  which  is  said  to  be  distinguished  &om  every  ordinary 
signature.  This  led  to  a  special  act  of  parliament  in  the  reign  of 
Geo.  4  (1)  to  enable  his  Majesty,  who  was  labouring  under  severe 
indisposition  which  rendered  it  painful  and  inconvenient  for  him 
to  sign  with  his  own  hand  instruments  which  required  the  royal 
sign  manual,  to  appoint  certain  persons  to  affix  it  by  means  of  a 
stamp.  A.  special  legislative  provision  also  was  made  for  the 
signature  of  bank-notes.  For  the  reasons  given  by  my  Lord,  I 
think  the  mode  adopted  in  this  case  is  a  sufficient  compliance 
with  the  17th  section  of  the  6  Vict  c.  18. 

Byles,  J.  I  am  of  the  same  opinion.  It  is  plain  that  this  would 
be  a  sufficient  signature  within  the  17th  section  of  the  statute  of 
frauds :  and  much  less  would  be  held  sufficient  under  the  statute  of 
wills.  A  mere  cross,  properly  attested,  has  been  held  to  suffice  in  the 
case  of  a  will ;  and  that  whether  the  testator  could  write  or  not.  In 
Baker  v.  Dening  (2),  the  Lord  Chief  Justice  Denman  and  Little- 
dale,  J.,  refused  to  allow  an  inquiry  as  to  whether  or  not  the  party 

(1)  11  Geo.  4  &  1  Wm.  4,  c.  23.  (2)  8  Ad.  &  E.  94. 
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1867  could  write  to  be  gone  into,  as  being  dangerous.  One  has  heard 
Biainrrr  of  people  bom  with  neither  hands  nor  feet.  How  would  such  a 
BKCMiTrr.    P^^^son  sign  a  notice  of  objection  ? 

Eeatino,  J.  I  am  of  the  same  opinion.  I  see  no  reason  why  a 
different  construction  should  be  put  upon  signing  under  this  statute 
from  that  which  it  has  received  under  the  statute  of  frauds  and 
the  statute  of  wills.  Patteson,  J.,  in  Ldbb  v.  SiaTUey  (1),  says  that 
the  object  of  aU  the  statutes  is  merely  to  authenticate  the  genuine- 
ness of  the  document  I  am  at  a  loss  to  see  how  the  genuineness 
of  a  notice  of  objection  is  better  authenticated  by  a  signature  by 
means  of  a  pen  than  by  means  of  an  impression  of  a  stamp  affixed 
by  the  party's  own  hand. 

Decision  affirmed^  with  costs. 

Attorney  for  appellant :  E.  E.  Poole,  for  W.  Pierce,  LiverpooL 
Attorneys  for  respondent :  Field  &  Co.,  for  F,  Archer,  Liverpool. 
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ROPER  V.  ROPER  aud  Others. 
Devise,  Construction  of—JEetate-Tail — CJiHd  in  ventre  sa  Mhre. 

Testator  devised  as  follows : — *'  I  give  and  bequeath  unto  my  dear  wife,  M.  F.^ 
all  my  estate  of  land,  situate,  &c.,  for  her  natural  life  ;  and,  after  her  decease,  I 
give  and  bequeath  the  same  unto  my  daughter,  M.,  wife  of  A.  R.,  to  her  and  her 
children  for  ever.*  At  the  date  of  the  will  and  of  the  death  of  the  testator,  the 
daughter  M.  was  enceinte  of  a  daughter,  who  was  bom  after  the  testator's  death. 
She  had  afterwards  other  children,  who  survived : — 

Bdd, — affirming  the  decision  of  the  Court  of  Common  Pleas, — that  the  testator  s 
daughter,  M.,  took  an  estate-tail. 

Ejectment  for  a  messuage  and  appurtenances  in  Frog  Street,  in 
the  parish  of  St.  Edmunds,  in  the  city  of  Exeter.  The  following- 
case  was  stated  for  the  opinion  of  the  Court  of  Common  Pleas : — 

1.  Henry  Pretty,  of  St  Edmunds,  Exeter,  being  at  the  time  of 
making  his  will  hereinafter  set  forth,  and  thenceforth  to  and  at  the 
time  of  his  decease,  seised  in  fee-simple  in  possession  of  certain 

(1)  5Q.B.574. 


VOL.  in.]  MICH.   TKEM,  XXXI  VICT.  83 

freehold  land  in  Frog  Street,  Exeter,  of  which  the  premises  in  1867 
respect' of  which  this  action  is  brought  were  part,  by  his  last  will  boob 
and  testament  in  writing,  dated  the  1st  of  August,  1806,  duly  ^' 
executed  and  attested  for  passing  freehold  estate,  gave  and  devised 
the  same  as  follows : — '*  I  give  and  bequeath  unto  my  dear  wife, 
Mary  Pretty,  all  my  estate  of  land  situate  in  Frog  Street,  &c,  for 
her  natural  life ;  and,  after  her  decease,  I  give  and  bequeath  the 
same  unto  my  daughter  Mary,  wife  of  Alexander  Boper,  to  her  and 
her  children  for  ever."  And  by  the  said  will  the  testator  appointed 
his  said  wife  Mary  sole  executrix  thereof. 

2.  Henry  Pretty  died  in  1806,  without  having  altered  or  revoked 
his  said  wrill ;  and  the  same  was  duly  proved  by  his  widow,  Mary 
Pretty,  in  the  Archdeaconry  Court  of  Exeter,  on  the  12th  of 
November,  1806. 

3.  At  the  time  of  the  making  of  the  will,  and  of  the  death  of 
Henry  Pretty  respectively,  Mary  Koper  was  enceinte  of  a  daughter 
who  \va8  afterwards  born  on  the  14th  of  January,  1807,  and  died 
on  the  13th  of  January,  1808. 

4.  The  plaintiff  is  the  eldest  son  of  Mary  Boper,  and  was  bom 
on  the  8th  of  April,  1808. 

5.  Mary  Pretty  died  on  the  29th  of  October,  1843. 

6.  Mary  Eoper  died  on  the  27th  of  May,  1866,  and  by  her 
wiU,  dated  the  14th  of  June,  1865,  and  which  was  duly  proved  in 
the  Archdeaconry  Court  of  Exeter,  gave  and  devised  the  premises 
in  the  said  wiU  described,  as  foUows : — "  I  give  and  devise  to  my 
son,  Alexander  Braddon  Boper  (defendant),  his  heirs  and  assigns  for 
ever,  the  front  dwelling  house,  situate  in  Frog  Street,"  &c.  &c. 

7.  Mary  Boper  never  at  any  time  executed  any  disentailing 
assurance. 

8.  The  plaintiff  claimed,  as  eldest  son  of  Mary  Boper,  to  be 
entitled  to  the  premises  upon  her  death,  as  tenant  in  tail  under  the 
will  of  Henry  Pretty. 

9.  The  defendant  claimed  as  devisee  under  the  vriU  of  Mary  Boper. 
The  question  for  the  opinion  of  the  Court  was,  whether,  under  the 

will  of  Henry  Pretty,  Mary  Boper  took  an  estate-tail  in  the  pro- 
perty thereby  devised. 

The  Court  of  Common  Pleas  held  that  the  special  form  of 
words  used  by  the  testator,  "unto  my  daughter   Mary,  wife  of 


9. 
BOPBB. 
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1867  Alexander  Boper,  to  her  and  her  children  for  ever,**  sufficiently^ 
RoFEB  shewed  his  intention  that  Mary  Eoper  should  take  an  estate-tail ; 
as  the  words  ''to  her  "  would  be  surplusage  if  the  words  ''  and  her 
children"  were  words  of  purchase  and  not  of  limitation,  and  the 
Court  was  bound  to  give  a  meaning,  if  possible,  to  all  the  words 
in  the  will,  and  they  gave  judgment  accordingly  for  the  plaintiffl 
Upon  this  decision  the  defendants  brought  error. 

Nov.  28.  Shapter,  Q.C.,  for  the  defendants,  contended  that  under 
the  devise  in  question,  Mary  Boper  and  her  unborn  child  took  as 
tenants  in  common ;  and,  if  not,  that  she  took  an  estate  for  life, 
with  remainder  to  her  children,  as  tenants  in  common  in  fee.  He 
referred  to  W%ld!s  Case  (1),  Oates  d.  Hatterley  v.  Jackson  (2),  Davie 
V.  Stevens  (3),  Doe  v.  Clark  (4),  Trower  v.  Butts  (5),  Blasson  v. 
Blasson  (6),  Orieve  v.  Grieve  (7),  Bynff  v.  Bynff  (8),  and  Tyrone 
(Earl)  V.  Waterford  {Marjuis).  (9) 

Joshua  WHliams,  Q.  C.  {Holl  with  him),  contra,  contended  that 
Mary  Boper  took  an  estate-tail,  and  consequently  that,  upon  her 
death,  the  plaintiff,  as  her  eldest  son,  was  entitled  to  the  property. 
He  commented  upon  and  distinguished  the  cases  cited  on  behalf 
of  the  defendant,  and  referred  to  Doe  d.  Qiffff  v.  Bradley  (10),  Broad- 
hurst  V.  Morris  (11),  WM  v.  Byng  (12),  and  Mason  v.  Garke.  (13) 
I.  Shapter,  Q.  C,  was  heard  in  reply. 

Cur.  adv.  vuU. 

Nov.  29.  The  judgment  of  the  Court  (Kelly,  C.  B.,  Bramwell  and 
Channell,  BB.,  and  Mellor,  Shee,  and  Lush,  JJ.)  was  delivered  by 

Kellt,  C.  B.  The  question  in  this  case  is  whether  Mary  Boper, 
the  daughter  of  the  testator,  took  an  estate-tail  under  a  devise  in 
the  following  words : — ^^  I  give  and  bequeath  unto  my  dear  wife, 
Mary  Pretty,  all  my  estate  of  land  situate  in  Frog  Street,  in  the 
parish  aforesaid,  for  her  natural  life;  and,  after  her  decease,  I 

(1)  6  Co.  Rep.  17.  (8)  10  H.  L.  C.  171. 

(2)  2  Str.  1172.  ;  (9)  29  L.  J.  (Ch.)  486. 

(3)  1  Doug.  321.  •  (10)  16  East,  899. 

(4)  2  H.  Bl.  399.  (11)  2  B.  &  Ad.  1. 
(6)  1  Sim.  &  St  181.  (12)  2  Kay  &  J.  669. 

(6)  2  De  G.  J.  &  S.  665.  (13)  17  Beav.  126. 

(7)  Law  Kep.  4  Eq.  180. 
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give  and  bequeath  the  same  unto  my  daughter  Mary^  mte  of  Alex-        1867 
ander  Boper^  to  her  and  her  children  for  ever."  Bomi 

In  the  construction  of  wills,  certain  words  and  phrases  have  itonsB. 
acquired,  upon  the  authority  of  many  decisions,  a  fixed  and  definite 
meaning  which  courts  of  law  are  now  bound  to  ascribe  to  them, 
although  the  effect  may  sometimes  be  to  defeat  the  real  and  actual 
intentions  of  the  testator ;  and,  if  the  words  of  this  will  had  devised 
the  estate  in  question  to  ''  Mary  Eoper  and  her  children,"  and  she 
had  had  two  or  more  children  in  existence  at  the  date  of  the  will, 
we  might  have  been  compelled  to  hold  that  they  gave  a  joint- 
tenancy  to  the  mother  and  her  children,  and  not  an  estate-tail  to 
the  mother ;  but,  looking  to  the  precise  words  which  we  find  in 
this  wUl,  we  are  of  opinion  that,  consistently  \nth  all  the  authori- 
ties to  which  we  have  been  referred  upon  the  argument  at  the  bar, 
they  must  be  construed  to  give  an  estate-tail  to  Mary  Boper. 

The  rule  of  construction,  now  commonly  called  the  rule  in  Wildes 
Case  (1),  is  to  this  effect : — "  Where^ lands  are  devised  to  a  person 
and  his  children,  and  he  has  no  child  at  the  time  of  the  devise,  the 
parent  takes  an  estate-tail,  for,  it  is  said,  the  intent  of  the  devisor 
is  manifest  and  certain  that  the  children,  or  issue,  should  take, 
and  as  immediate  devisees  they  cannot  take,  because  they  are  not 
in  rerum  natura;  and  by  way  of  remainder  they  cannot  take, 
for  that  was  not  his  (the  devisor's)  intent,  for  the  gift  is  imme- 
diate, and  therefore  such  words  shall  be  taken  as  words  of  limita- 
tion." 

In  this  case,  Mary  Boper  had  no  children  in  existence  at  the  date 
of  the  will  (J  St  of  August,  1806),  or  after  the  testator's  death  (in 
November,  1806).  It  is  true  that  she  had  a  child  bom  on  the  14th 
of  January,  1807,  which  child  must  therefore  have  been  en  ventre 
sa  mere  at  both  the  preceding  periods ;  but  it  seems  impossible  to 
suppose  that  the  testator  can  really  and  in  fact  have  treated  this 
unborn  child  as  the  immediate  object  of  the  devise  jointly  with  the 
mother;  and,  were  it  otherwise,  one  child  would  be  insufficient  to 
satisfy  the  word  "  children,"  in  the  plural,  and  consequently  the 
words  used  appear  to  come  strictly  within  the  principle  of  WilcC$ 
Case.  (1)    The  devise  being  "to  my  daughter  Mary  Boper,  to  her 

(1)  6  Co.  Kep.  17 ;  S.  C.  Anon.  Bichardson  v.  Yardley,  Moore,  397,  pU 
Gouldsb.    139,   pi.   47  ;    S.  C.  nom.      519. 
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1867        and  her  children  for  ever/'  also  excludes  the  construction  that  an 
BopiB      immediate  gift  to  the  mother  and  one  child,  as  joint-tenants,  could 

EopiB.      ^^®  "^^^  intended. 

We  likewise  adopt  the  view  of  this  case  upon  which  it  has  been 
decided  by  the  Court  of  Common  Pleas,  viz.  that  the  form  of  the 
sentence  "  unto  my  daughter  Mary,  wife  of  Alexander  Boper,  to  her 
and  her  children  for  ever/'  clearly  shews  that  the  children  were  to 
take  through  the  mother,  and  that  the  words  "and  her  children '* 
are  words  of  limitation,  and  not  of  purchase,  and  consequently  that 
an  estate-tail  was  created. 

Upon  these  grounds,  we  think  that  the  plaintiff  was  entitled  to 
recover,  and  that  the  judgment  of  the  Court  of  Common  Pleas  must 
be  affirmed. 

Judgment  affirmed. 

Attorney  for  plaintiff:  /.  Yarde^for  W.  Hugffins,  Exeter. 
Attorney  for  defendants :  JV.  Moon,  for  Bishop  &  Son,  Exeter. 


^ov.G. 


DUNHILL  V.  FORD. 
Costs — Arbitration, 

A  cause  and  all  matters  in  difiference  were  referred  by  an  order  at  Nisi  Prius, 
which  provided  that  the  costs  of  the  reference  and  award  should  abide  the  event  of 
the  award.  The  arbitrator  decided  the  cause  in  favour  of  the  defendant,  and  with 
respect  to  the  matters  in  difference,  awarded  that  the  plaintiff  had  a  valid  claim 
against  the  defendant,  and  that  the  defendant  had  a  valid  claim  against  the 
plaintiff  of  lai^er  amount,  and  directed  the  plaintiff  to  pay  the  difference  to  the 
defendant.  The  claims  were  unliquidated,  and  could  not  have  been  set  off  against 
one  another  in  an  action : — 

Held,  that  the  event  of  the  award  was  wholly  in  the  defendant's  favour,  and 
the  defendant  therefore  entitled  to  the  costs  of  the  reference  and  award. 

This  was  a  motion  for  a  rule  to  review  the  master's  taxation. 

The  cause  and  all  matters  in  difference  had  been  referred  at  the 
trial  to  arbitration,  and  by  the  order  of  reference  it  was  provided 
that  the  costs  of  the  cause  should  abide  the  event  of  the  action, 
and  that  the  costs  of  the  reference  and  award  should  abide  the 
event  of  the  award.  The  arbitrator  decided  the  action  in  favour 
of  the  defendant,  and  with  respect  to  the  other  matters  in  difference. 
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awarded  that  the  plaintiff  bad  a  valid  claim  for  12Z.  against  the       1867 
defendant,  and  the  defendant  a  valid  claim  for  551  2a.  10^.  against     dcnhill 
the  plaintiff,  and  directed  the  plaintiff  to  pay  to  the  defendant  the       yovx). 
snm  of  4SI.  28. 10(2.,  being  the  difference.     The  claims  were  un- 
liquidated, and  could  not  have  been  set  off  against  one  another  in 
an  action.    The  master  taxed  the  costs  of  the  action,  and  also  of 
the  reference  and  award  for  the  defendant.  • 

Broum,  Q.C.,  for  the  plaintiff.  The  defendant  is  not  entitled  to 
the  costs  of  the  reference  and  award.  The  rule  where  costs  are  to 
abide  the  event  of  an  award  is  that,  if  the  award  is  partly  in  favour 
of  one  party  and  partly  of  the  other,  each  party  pays  his  own  costs. 
Boodle  V.  Davies,  (1) 

[BoviLL,  C. J.  Is  not  the  event  here  entirely  in  fevour  of  the 
defendant  ?] 

No.  Some  of  the  plaintiff's  claims  have  been  found  in  his 
favour,  and  though  other  claims  have  been  found  in  favour  of  the 
defendant,  they  were  not  of  such  a  nature  that  they  could  have 
been  set  off  against  those  found  in  favour  of  the  plaintiff. 

[WiLLES,  J.  The  effect  of  the  award  is  to  set  them  off  and  to 
merge  the  plaintiff's  claim  in  that  of  the  defendant.] 

BoviLL,  C.J.  It  seems  to  me  impossible  to  say  that  the  event 
of  this  award  is  not  in  favour  of  the  defendant.  I  can  find  no  event 
in  favour  of  the  plaintiff. 

WiLLES,  Byles,  and  Keating,  JJ.,  concurred. 

Btde  refused. 

Attorneys  for  plaintiff:  lAnklaier  &  Co. 
(1>.3  A.  &  E.  200. 
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1867         JOHNSON  aot  Axotheb  v.  ROYAL  MAIL  STEAM  PACKET  COMPANY. 

'  *  _  8h(p  and  Shipping— -Mortgage — Trover^Ddivery  of  Qooda^Maritime  Lien — 
Money  paid^PrivUy  of  Contract — CompuUory  Payment  <f  the  Debt  of 
Another, 

A.  being  the  owner  of  a  steamship  mortgaged  it  to  B.,  and  subsequently,  under 
circumstances  held  to  shew  acquiescence  by  B.,  entered  into  an  agreement  in  con- 
templation of  a  partnership  with  C,  by  the  terms  of  which  C.  was  to  work 
the"*  ship  for  A.  till  further  notice,  paying  all  the  expenses  and  receiving  all 
the  profits,  A.  agreeing  to  indemnify  him  against  loss,  if  any,  upon  a  periodical 
statement  of  accounts.  Subsequently  to  this  agreement  B.  gave  notice  to  C. 
of  the  mortgage,  and  required  possession  of  the  ship.  The  ship  was  being 
employed  in  voyages  at  a  distance  from  England,  between  S.  and  T.,  and 
was  at  that  time  at  S.,  under  engagements  which  had  been  entered  into  by  C. 
with  third  parties,  with  respect  to  its  next  voyage  to  T.  The  ship  was  given  up 
to  B.*s  agent  at  T.  at  the  termination  of  its  next  voyage  thither.  At  the  time  of 
such  delivery  C.  owed  to  the  crew  of  the  ship  a  large  sum  for  wages,  which  entitled 
them  to  proceed  against  the  ship  in  the  Admiralty  Court ;  and  shortly  after  the 
delivery  of  tho  ship  the  crew  took  such  proceedings,  and  the  ship  was  seized  by 
the  officers  of  the  Court.  B.,  after  suffering  much  delay  and  loss,  paid  the  wages 
and  obtained  possession  of  the  ship.  In  an  action  of  trover  for  the  ship,  and  for 
money  paid,  brought  by  B.  against  C. : — 

Held^  that  C.  was  entitled  to  retain  possession  of  the  ship  till  its  arrival  at  T.,in 
order  to  fulfil  the  engagements  incurred  before  notice. 

Ileld^  also,  that  as  there  had  been  a  delivery  of  the  ship  at  T.,  notwithstanding 
it  was  subject  to  a  maritime  lien  for  wages,  A.  was  not  entitled  to  recover  on  the 
count  for  trover. 

Htld^  also,  that  B.  was  entitled  to  recover  the  wages  from  C.  under  the  count 
for  money  paid. 

Declaration  in  trover  for  two  ships  and  for  money  paid.  Pleas : 
Not  guilty,  and  never  indebted.  There  were  other  pleadings,  which 
gave  rise  only  to  questions  of  fact. 

The  action  was  tried  before  Erie,  C.J.,  at  the  sittings  in  London 
after  Michaelmas  Term,  1864,  and  was  then  turned  into  a  special 
case,  and  the  facts  therein  stated,  as  far  as  related  to  the  present 
questions,  were  as  follows : — ^The  European  and  Australian  Boyal 
Mail  Company,  Limited,  were  the  owners  of  two  steam-vessels, 
whicli  tlioy  mortgaged  in  November,  1857,  to  the  plaintiffs.  In 
tho  month  of  April,  1858,  the  European  and  Austitdian  Soyal 
Mail  Company,  under  circumstances  held  to  shew  acquiescence  by 
the  mortgagees,  entoroil  into  an  agreement  with  the  defendants, 
under  tho  terms  of  which  the  defendants  were  to  work  the  steamers. 
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with  a  view  to  amalgamation,  until  further  notice,  P&ju^g  oU       ^^^ 
expenses,  and  receiving  all  the  profits,  the  European  and  Australian     johotok  " 
Boyal  Mail  Company  indemnifying  them  for  the  loss  they  might  ^     *•  , 
sustain  thereby,  if  any,  upon  a  periodical  statement  of  accounts.  Stbam  Packet 
The  defendants  at  that  time  had  no  notice  of  the  mortgage.    In  ^^' 

the  b^inning  of  July,  1858,  the  plaintiffs  gave  the  defendants 
notice  of  their  mortgage,  and  required  them  to  deliver  up  the 
Tessels  to  their  agent  at  Sydney.  The  vessels  were  then  running 
between  Suez  and  Sydney,  and  were  at  that  time  at  Suez  pre- 
paring to  start  for  Sydney,  and  the  defendants  had,  at  that  time, 
entered  into  engagements  with  third  parties  for  the  coming 
Toyages,  so  that  they  had  an  interest  in  using  them  which  would 
haye  entitled  them  to  do  so,  in  spite  of  any  notice  which  they 
might  have  received  from  the  European  and  Australian  Koyal 
Hail  Company,  terminating  the  agreement.  In  accordance  with  the 
notice  from  the  plaintiff  the  defendants  delivered  up  the  vessels  to 
their  agent  at  Sydney  on  their  arrival  there ;  but  at  the  time  of 
such  delivery  a  sum  of  more  than  5000/.  was  due  from  the  de- 
fendants to  the  oflScers  and  crews  of  the  vessels  for  their  wages,  for 
mrhich  the  latter  were  entitled  to  a  maritime  lien  upon  the  vessel. 

The  oflScers  and  crews  took  proceedings  in  the  Vice  Admiralty 
Court  at  Sydney,  and  shortly  after  the  vessels  had  been  delivered 
up  to  the  plaintiffs  they  were  seized  by  the  oflScers  of  that  Court, 
and  a  difficulty  arising  with  respect  to  the  payment  of  the  money, 
partly  owing  to  the  want  of  a  properly  authorized  agent  of  the 
plaintiffs  there,  they  were  detained  some  months.  Ultimately 
the  plaintiffs  paid  the  sum  claimed  and  obtained  possession  of  the 
ships,  which  were  then  sold,  but  realized  less  than  the  amount  for 
which  they  were  mortgaged. 

The  plaintiffs  claimed  a  sum  for  the  use  and  occupation  of  the 
ships  from  the  time  of  notice  till  the  delivery  up  of  the  ships  at 
Sydney ;  the  repayment  of  the  wages  which  had  been  paid  by  the 
plaintiffs ;  and  damages  for  the  detention  of  the  ship,  on  the  ground 
that  the  delivery  of  the  ship,  subject  to  the  lien  for  wages,  was  not 
a  sufficient  delivery  of  it  in  law. 

Nov.  18.  JBr(}ra(J6lifoyd(Jlfai*de  with  him),  for  the  plaintiffs.  From 
the  time  of  the  notice  given  by  the  plaintiffs  to  the  defendants  in 
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1867       July,  1858,  the  ships  were  really  their  property,  and  though  the  use 

Johnson     of  them  by  the  defendants  was  not  wrongful,  it  haying  been  clearly 

BotalMail  ^^^  intention  of  both  paiiies  that  the  vessels  should  be  given  up  at 

Stkam  Packet  gy(j2iey^  ^qj  q^q  entitled  to  compensation  for  their  use  by  the 

defendants  during  the  intervening  time.     The  defendants  did  not 

really  deliver  up  the  vessels  to  the  plaintiffs  on  their  arrival  at 

Sydney,  as  it  is  admitted  they  were  bound  to  do,  for  they  were 

bound  to  give  the  plaintiffs  the  complete  control  over  them,  and 

as  long  as  they  were  subject  to  a  maritime  lien  which  rendered 

them  liable  to  seizure,  the  plaintiffs  had  not  such  control. 

They  are,  at  any  rate,  entitled  to  be  repaid  the  wages,  which  were 
a  debt  which  had  been  incurred  by  the  defendants,  who  had  re- 
ceived the  freight  and  other  profits  which  had  been  earned  by  the 
services  of  the  crew.  The  defendants  were  bound  to  give  the 
vessels  up  to  the  plaintiffs  free  from  all  such  charges,  and  they 
not  having  done  so,  the  plaintiffs  were  compelled  to  pay  the 
amount  to  obtain  possession  of  the  vessels,  and  are  therefore 
entitled  to  recover  it  from  them. 

MtiUish,  Q.C.  (Bmhby  with  him),  for  the  defendants.  The 
plaintiffs  have  no  claim  to  any  payment  for  the  use  of  the  ships 
till  their  arrival  at  Sydney.  A  mortgagee  is  not  entitled  to  the 
profits  of  the  property  mortgaged  until  he  enters  into  possession  of 
it,  and  it  is  admitted  that  both  parties  intended  that  possession 
of  the  ships  should  be  taken  by  the  pledntiffs  at  Sydney,  and  not 
before.  The  question  whether  the  delivery  at  Sydney  was  a  suffi- 
cient delivery  of  possession  is  exceptional,  for  actual  possession  of 
the  ships  was,  it  is  admitted,  given  to  the  defendants,  which  in  itself 
would  be  inconsistent  with  the  existence  of  any  other  than  a  mari- 
time lien.  If  the  ships  had  been  seized  by  the  Admiralty  Court 
before  being  given  up  to  the  plaintifis,  the  case  might  have  been 
different^  as  it  might  then  have  been  said  that  the  plaintifis  never 
had  possession  of  them  ;  but,  in  tact,  they  had  complete  possession 
of  them  till  the  seizure,  and  that  might  not  have  taken  place  till 
long  after,  and  yet  the  principle  of  the  case  would  have  been  the 
same.  It  is  admitted  that  it  is  a  question  of  tort,  and  not  of  con- 
tract. And  what  is  the  tort  complained  of?  The  incurring  the 
debt  for  wages  was  not  a  tort,  and  the  defendants  have  not  con- 
verted the  ship  to  their  own  use,  or  in  any  way  kept  the  plaintiffs 
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out  of  possession  of  it,  or  hindered  them  in  the  enjoyment  of  it.        1867 
The  seizure  of  the  ships  was  in  no  sense  the  act  of  the  defendants.       Johnsqv 

The  plaintiffs  are  not  entitled  either  to  recover  under  the  count  rotal'mail 
for  money  paid  the  wages  which  they  have  paid,  for  there  is  no  Stbam  Packet 
privity  of  contract  between  them  and  the  defendants.  The 
mortgagee  has,  no  doubt,  a  right  to  have  the  property  given  up  to 
him  free  of  all  charges,  but  that  is  a  right  as  against  the  mortgagor, 
and  the  plaintiffs  can  recover  this  sum  from  the  European  and 
Australian  Boyal  Mail  Company.  The  money,  therefore,  was  paid 
to  their  use,  and  cannot  have  been  paid  to  the  use  of  the  defendants 
also.  It  is  not  denied  that  the  defendants  would  be  liable  for  this 
amount  to  the  European  and  Australian  Boyal  Mail  Company, 
against  whom,  however,  they  have  a  set-off  of  far  larger  amount, 
and  this  has  been,  in  fact,  already  decided  in  the  previous  case  of 
European  and  Australian  Boyal  MaU  Company ^  Limited^  v.  Royal 
Mail  Steam  Packet  Company  (1) ;  but  that  is  itself  a  proof  that 
they  are  not  also  liable  to  the  present  plaintiffs,  or  else  the 
defendants  may  have  to  pay  the  same  debt  twice. 

Horace  Lloyd,  in  reply.  When  it  is  said  that  the  plaintifiEs  had 
possession  of  the  ships,  it  is  giving  a  special  meaning  to  the  word 
"  possession."  They  had  only  a  possession  subject  to  the  rights  of 
third  parties,  which  could  be  at  any  time  enforced.  It  is  admitted 
that  there  would  have  been  no  delivery,  if  at  the  time  when  the  de- 
fendants gave  up  the  vessel  the  officer  of  the  court  had  been  actually 
in  possession,  and  he  was  potentially  in  possession,  and  there  cannot 
be  any  real  difference  between  the  two.  q^^^  ^^^  i^^ 

Nov.  25.  The  judgment  of  the  Court  (Willes,  Byles,  and 
Keating^  JJ.)  waa  delivered  by 

Willes,  J.,  who,  after  stating  the  facts,  and  that  as  they  were 
the  same  with  respect  to  the  two  vessels  he  need  speak  only 
of  one,  and  after  giving  judgment  on  the  other  questions  in 
the  case,  proceeded : — ^It  is  necessary  now  to  consider  what  rights 
the  mortgagees  have  established  themselves  to  possess  by  reason 
of  their  ownership  or  quasi  ownership  of  the  vesseL  In  our 
opinion,  the  mortgagees  were  equally  bound  with  the  mortgagors  in 
respect  of  the  engagements  that  had  been  entered  into  between  the 
(1)  20L.J.(C.P.)247. 
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1867        mortgagors  and  the  Boyal  Mail  Company  before  they  interposed. 
Johnson      Without  entering  into  the  question  of  mortgages  of  land  further 
Royal  Mail  *^*^  ^  ^y  ^^^*  ^®  hsLve  given  it  our  consideration — the  ease  of 
Stxam  Packet  a  mortgagee  and  mortgagor  of  a  ship  appears  to  be  one  of  quite  ix 
different  complexion,  because  the  mortgagee,  so  long  as  he  does 
not  interfere  and  claim  the  possession,  may  fairly  be  taken  to  have 
allowed  the  mortgagor  to  enter  into  all  engagements  for  the  em- 
ployment of  the  ship  of  the  sort  usually  entered  into  by  a  person 
who  has  the  apparent  control  and  ownership  of  a  vessel.    Looking 
at  the  circumstances  of  this  case,  we  think  that  the  notice  of  July, 
claiming  a  delivery  of  the  vessel  at  Sydney,  sufficiently  expresses 
the  rights  which  the  plaintiffs  had  against  the  vessel  and  the  de- 
fendants, and  diat  the  right  to  treat  the  defendants  as  wrongdoers 
for  continuiDg  the  use  of  the  vessel  after  the  receipt  of  the  notice 
was  no  larger  than  that  of  the  mortgagors  would  have  been.    With 
respect  to  the  contract  which  it  was  suggested  might  have  been 
implied  between  the  plaintiffs  and  defendants,  from  the  fact  that 
on  the  receipt  of  the  notice  the  defendants  might  have  stopped  the 
vessel  at  Suez,  but  did  not  do  so,  but  used  her  for  the  voyage 
from  Suez  to  Sydney,  it  follows,  obviously,  from  what  we  have  said, 
that  if  any  contract  could  be  implied,  it  could  only  be  a  contract 
to  deliver  up  the  vessel  after  using  her  to  the  extent  and  in  the 
manner  provided  for  by  the  agreement  between  the  European  and 
Australian  Mail  Company  and  the  defendants.    Such  a  contract 
would  be  in  accordance  with  the  view  we  take  of  the  relation  of 
the  mortgagees  and  the  Boyal  Mail  Company  as  to  another  item. 
I  may  add,  however,  that  it  is  not  essential  to  the  judgment  which 
we  have  to  pronounce  on  the  other  parts  of  the  claim. 

I  will  proceed  to  consider  the  claims  in  respect  of  the  subsequent 
payments  made  by  the  plaintiffs,  and  the  expenses  incurred  by 
reason  of  their  having  had  to  make  those  payments. 

The  Royal  Mail  Company,  we  must  take  it,  received,  as  they 
had  a  right  to  receive  under  the  agreement,  the  earnings  of  the 
voyage,  or,  perhaps,  to  speak  more  accurately,  they  received 
what  was  paid  in  respect  of  freight  upon  the  voyage  from 
government^  from  passengers,  and  in  respect  of  cargo ;  whether 
the  voyage  was  favourable  or  not,  in  a  pecuniary  point  of  view, 
is  immaterial,  and  although  freight  cannot  be  said  now,  in  so 
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strict  a  sense  as  formerly,  to  be  the  mother  of  wages,  yet  it  would        1867 
follow,  as  a  matter  of  business,  according  to  ordinary  practice,     Jomiflon 
that  they  ought  thereout  to  have  discharged  the  wages  of  the  botalMail 
crew  of  the  vessel.     Those  wages  were  incurred  during  the  period  Sxtbam  Packet 

°  or  OOMFANY. 

of  their  possession  and  control,  and  the  crew  were  employed 
by  them.  Theirs  were  the  hands  which  received  what  was 
paid  for  freight,  and  theirs  were  the  hands  which  ought  to  have 
paid  the  men  by  whose  labour  that  freight  was  earned.  Moreoveri 
it  was  expressly  provided  by  the  agreement  between  the  European 
and  Australian  Mail  Company  and  the  defendants  that  the  latter 
should  pay  the  workmg  expenses  in  the  first  instance.  Wages,  of 
course,  ought  to  be  paid  speedily,  and  in  respect  of  that  obvious 
piece  of  justice  a  remedy  is  given,  whereby  the  seamen  are  autho- 
rized to  have  the  vessel  detained  by  the  process  of  the  Ad- 
miralty in  order  to  satisfy  their  claims.  Now,  these  wages  were 
left  unpaid,  the  vessel  was  seized  in  the  Admiralty  Court,  the 
money  was  not  ready  on  the  spot,  various  causes,  partly  resting 
with  the  plaintiffs,  led  to  very  great  delay,  but  in  the  result  the 
mortgagees  did  pay  the  wages,  and  the  vessel  was  released,  and 
this  gives  rise  to  the  second  claim. 

Now  the  mortgagees  having  had  to  pay  sums  of  money  for  which 
the  Boyal  Mail  Company  were  liable  in  the  first  instance,  which  they 
ought,  according  to  Maritime  usage,  and  by  their  contract  with  the 
European  and  Australian  Company,  to  have  forthwith  paid ;  what 
answer  is  set  up  by  the  Boyal  Mail  Company  against  reimbursing  the 
mortgagees  who  have  paid  their  debt  ?  Of  course  there  is,  upon  the 
surface,  that  by  the  law  of  this  country,  differing,  it  is  said,  in  that 
respect  from  the  civil  law,  nobody  can  make  himself  the  creditor 
of  another  by  paying  that  other's  debt  against  lus  will  or  without 
his  consent ;  that  is  expressed  by  the  common  formula  of  the  count 
for  money  paid  for  the  defendant's  use,  at  his  requed.  That  is  the 
general  rule,  undoubtedly,  but  it  is  subject  to  this  modification, 
that  money  paid  to  discharge  the  debt  of  another  cannot  be 
recovered  unless  it  was  paid  at  his  request,  or  under  eompubian, 
or  in  respect  of  a  liability  imposed  upon  that  other.  This  is  the 
modification  of  the  rule  relied  upon  by  the  plaintiff,  and  the 
question  is,  within  which  branch  of  the  rule  the  present  case  falls  ? 
It  was  argued  on  the  part  of  the  defendants  that  the  non-pay- 
VoL.  III.  F  2 
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1867       ment  of  the  wages  was  a  breach  of  contract  only,  and  it  was  said 
JoHHflON     the  European  and  Australian  Company  may  recover,  because  they 
•BoTij^MAih'  ^^^®  ^^  agreement  with  the  Eoyal  Mail  Company  by  which  they 
^CompaJ?^  have  stipulated  that  the  latter  should  pay  those  wages,  so  let  them 
sue.    They  have,  moreover,  sued,  and  this  Court  has  held  that  the 
action  was  maintainable,  and  it  was  held,  if  one  may  use  such  an 
expression,  in  terrorem  over  the  Court,  that  if  we  decided  that 
the   mortgagees  should  recover  in  this   action  for  the  wages 
that  they  paid,  the  European  and  Australian  Company  may  also 
recover  in  their  action,  and  so  that  the  same  sum  of  money 
would  be  recovered  by  two  different  persons  against  the  same 
defendants  in   respect   of   the   same   matter,  which   would   be 
absurd.    That  difficulty,  however,  is  not  a  practical  one,  because 
if  the  defendants  pay  the  plaintiffs  the  European  and  Australian 
Company  could  only  recover  nominal  damages  in  respect  of  the 
breach  of  that  contract ;  they  did  not  pay  the  wages  in  question ; 
those  were  paid  by  the  mortgagees,  paid  out  of  their  moneys,  and 
not  out  of  the  moneys  of  the  European  and  Australian  Company.    It 
would  be,  therefore,  a  matter  of  nominal  damages,  simply  founded 
upon  the  breach  of  contract,  and  by  reason  of  the  technical  rule 
that  any  breach  of  contract,  although  not  the  cause  of  any  damage, 
gives  rise  to  a  claim  for  nominal  damages.     But  then  it  is  said  if 
you  get  rid  of  that^  how  do  you  dispose  of  the  objection  that  there  is 
no  contract  between  the  mortgagees  and  the  Eoyal  Mail  Company  ? 
The  answer  was  this,  on  the  part  of  the  plaintiffs,  that  the  contract 
is  not  set  up  by  them  as  mortgagees  to  enforce  any  claim  thereupon, 
the  contract  is  set  up  by  the  defendants,  the  Boyal  Mail  Company, 
for  the  purpose  of  justifying  their  detention  of  the  vessel  as  against 
the  mortgagees ;  and  if  they  can  justify  the  sailing  of  the  vessel 
&om  Suez  to  Sydney,  as  against  the  mortgagees,  by  reason  of  their 
having  a  bailment  which  gave  them  an  interest,  and  in  respect  of 
that  interest  and  their  being  entitled  to  sail  her  upon  that  voyage, 
it  seems  that  it  would  be  blowing  hot  and  cold  that  they  should 
be  allowed  to  give  up  the  vessel  upon  other  terms  than  those  of 
the  contract  which  has  justified  the  course  which  they  have  taken. 
Moreover,  the  compulsion  of  law  which  entitles  a  person,  paying 
the  debt  of  another,  to  recover  against  that  other  as  for  money 
paid,  is  not  such  a  compulsion  of  law  as  would  avoid  a  contract-. 
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like  imprisonment.  It  has  been  decided  in  nnmeronB  cases  that  1867 
restraint  of  goods  by  reason  of  the  non-payment  of  the  debt  due  Johhsok 
by  one  to  another  is  suflScient  compulsion  of  the  law  to  entitle  a  ijotal  Mail 
person  who  has  paid  the  debt  in  order  to  relieve  his  goods  from  Stram  Packbt 
such  restraint  to  sustain  a  claun  for  money  paid.  This  is  a  case 
which  we  have  been  compelled  to  consider  yery  much  upon  its 
own  circumstances,  which  are  very  peculiar,  and  may  be  di£Scult 
to  be  made  a  precedent,  perhaps,  in  any  future  case.  Perhaps  the 
nearest  case  that  could  be  put  by  way  of  illustration  would  be 
this.  A.  lends  B.  his  horse  for  a  limited  period,  which  would 
imply  that  he  must  pay  the  expense  of  the  horse's  keep  during 
the  time  he  retains  it.  B.  goes  to  an  inn  and  runs  up  a  bill, 
which  he  does  not  pay,  and  the  innkeeper  detains  the  horse.  In  the 
meantime  A.  has  sold  the  horse  out-and-out  for  its  full  price  to  C, 
and  C.  is  informed  that  the  horse  is  at  the  inn,  he  proceeds  there 
to  take  him  away,  but  is  told  he  cannot  take  him  until  he  pays 
the  bill,  and  he  pays  the  bill  accordingly  and  gets  his  horse ;  can 
C,  who  in  order  to  get  his  horse  is  obliged  to  pay  the  debt  of 
another,  sue  that  other  in  an  action  for  money  paid  ?  We  are  clearly 
of  opinion  that  he  could;  and  without  heaping  up  authorities  where 
it  has  been  held,  independent  of  contract,  that  a  person  occupying 
a  property  in  respect  of  which  there  is  a  claim  that  ought  to  have 
been  discharged  by  another,  being  compelled  to  pay,  is  entitled  to 
reimbursement,  we  think  that  this  is  a  case  in  which  the  mort- 
gagees, by  compulsion  of  law,  have  paid  a  debt  for  which  the  Koyal 
Mail  Company  were  liable,  a  ready  money  debt  which  they  ought 
to  have  provided  for  on  the  arrival  of  the  vessel  at  Sydney,  and 
that,  therefore,  in  respect  to  the  claim  for  wages  the  plaintiffs  are 
entitled  to  recover  as  on  the  count  for  money  paid. 

There  is  another  claim  with  which  we  have  to  deal,  but  it 
is  unnecessary  to  say  more  with  respect  to  that  than  that  it  is 
claimed  in  the  declaration  as  consequential  damage  resulting 
from  an  alleged  wrong,  an  alleged  conversion  or  detention  of 
the  vessel  of  the  plaintiffs.  We  agree  in  the  arguments  used 
by  Mr.  Mellish,  that  there  was  no  such  conversion  or  de- 
tention. When  the  vessel  was  taken  possession  of  by  the  plain- 
tiffs' agent  at  Sydney  she  was  entirely  out  of  the  control  of  the 
Royal  Mail   Steam  Packet   Company,  and  what  subsequently 
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1867        happened  by  reason  of  the  proceedings  in  the  Admiralty  Court  was 
JoHKBov     the  act  of  the  law.    It  is  tme  it  was  the  act  of  the  law,  traceable 
BoTAL  Mail  ^  *  default  of  the  defendants  in  not  paying  the  debt  which  they 
BT^VACKxr  ought  to  have  discharged,  but  we  are  unable  to  perceive  how  it  can 
be  traced  to  any  wrongful  act  of  conversion  or  detention.    It  is 
a  fallacy  to  say  that  an  action  for  conversion  or  detention  implies 
merely  that  the  defendant  has  not  delivered  up  to  the  plaintiff 
the  chattel  in  respect  of  which  it  is  brought.    It  implies  that  the 
defendant  has  done  something,  in  either  using  the  chattel  for  his 
own  purpose,  or  at  least,  detaining  it  from  the  plaintiff;  and  in  this 
case,  the  vessel  having  been  once  given  up  and  abandoned,  or  more 
properly  quitted  possession  of,  by  the  Eoyal  Mail  Company,  and 
taken  possession  of  by  the  plaintiffs,  we  think  the  defendants  cannot 
be  charged  in  an  action  for  detention  or  conversion  simply  by  reason 
of  their  default  in  payment  of  wages,  in  respect  of  which  there  was 
no  lien  in  the  sense  of  property,  but  only  liability  to  a  subsequent 
process  of  law  by  which   the  vessel  was  seized.     Whether  that 
state  of  things  presents  a  legal  liability  which  might  have  been 
enforced  by  special  action  framed  to  meet  the  case,  it  is  unneces- 
sary we  should  decide.     Such  an  action  would  unquestionably 
have  been  novel,  and,  we  are  inclined  to  think,  could  not  have 
been  maintained.     We  think,  in  this  case,  we  ought  not  to  go  out 
of  our  way  to  add  to  the  proceedings  a  claim  which  must  be  treated 
as,  at  best,  speculative;  especially  as  under  the  circumstances  the 
damage,  or  the  greater  part  of  it,  in  our  view  of  the  facts,  probably 
arose  from  the  want  of  a  properly  authorized  and  accredited  agent 
of  the  mortgagees  at  Sydney  to  advance  money,  or  raise  it  if  neces- 
sary upon  the  vessel.     As  to  this  claim,  therefore,  we  must  give 
judgment  for  the  defendants. 

Judgment  for  the  defendanlB  a$  to  tJ^  first  and 
third  claims,  and  for  the  plaintiffs  as  to 
the  second  claim. 

Attorneys  for  plaintiffs :  Uptons,  Johnson,  dt  Upton* 
Attorneys  for  defendants :  Maynard,  Son,  dt  Co. 
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HANSON  V.  ROYDEN  akd  Others.  1867 

Shij»  and  Shipping — Wages — Appointment  of  a  Seaman  to  he  Mate,  :    Nov,  20, 

A.  engaged  to  serve  on  board  a  ship  as  an  able  seaman  for  a  long  voyage  out 
and  l)ack.  The  captain  Laving  died  shortly  after  the  ship  left  port,  the  first  mate 
assumed  the  command,  and  appointed  A.  to  act  as  second  mate,  and  agreed  with 
him  that  he  should  receive  the  pay  of  a  second  mate.  The  ship  subsequently 
touched  at  several  ports,  and  returned  home,  A.  continumg  to  act  throughout  as 
scooud  inatc:^> 

Held^  that  the  agreement  made  with  A.  was  binding  on  the  shipowner,  and 
that  A.  was  entitled  to  i^tiges  as  second  mate. 

This  was  an  action  for  wages  alleged  to  be  due  to  the  plaintiff^ 
as  second  mate.  The  defendants  paid  into  court  sufficient  to  coyer 
his  wages  as  an  able  seaman. 

The  case  was  tried  before  the  late  Assessor  of  the  Court  of 
Passage  of  Liverpool,  when  it  was  proved  that  the  plaintiff  had 
engaged  to  serve  on  board  a  ship  of  the  defendants,  for  a  voyage 
from  Liverpool  to  Peru  and  back,  as  an  able  seaman,  and  signed 
the  ship's  articles  as  such.  Shortly  after  the  ship  had  pro- 
ceeded to  sea,  the  captain  died,  and  the  first  mate  then  assumed 
the  command,  and  appointed  the  second  mate  first  mate,  and  after 
a  short  time  appointed  the  plaintiff  to  act  as  second  mate,  and 
agreed  with  him  that  he  should,  from  that  time,  receive  pay  as 
such.  No  entry  of  tliis  arrangement  was  made  in  the  log  or  on 
the  ship's  articles.  The  ship  touched  at  several  ports  subsequently, 
and  on  its  return  home  the  defendants  refused  to  pay  the  plaintiff 
more  than  the  wages  which  were  named  in  the  ship's  articles. 

The  jury  found  a  verdict  for  the  defendants,  and  leave  was 
reserved  to  the  plaintiff  to  move  to  enter  the  verdict  for  9Z.  3s., 
being  the  amoimt  of  additional  wages  claimed  by  him  as  second 
mate. 

C.  BuBseU  having  obtained  a  rule  pursuant  to  the  leave  re- 
served, 

Potter  shewed  cause.  There  was  no  consideration  for  the 
promise  of  the  acting  captain  that  the  plaintiff  should  receive  a 
mate's  wages.  The  plaintiff  was  bound  to  perform  all  reasonable 
commands^  even  though  circumstances  might  render  the  duties 
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1867  more  onerous  than  nsual.  It  is  trne  that  he  only  engaged  to 
Hanson  perform  the  duties  of  an  able  seaman,  but  that  includes  perform- 
BoTOBN.  ^^S  ^^  duties  usually  devolving  on  the  ship's  oflBcers,  if  it  should 
become  necessary ;  thus,  if  all  the  officers  were  washed  overboard, 
one  of  the  seamen  must  act  as  master  till  the  ship  could  be 
brought  to  port  In  Dafter  v.  OresweU  (1),  Abbot,  0. J.,  said : — 
"  I  am  decidedly  of  opinion  that  if  a  man  signs  the  ship's  articles 
as  a  seaman,  he  can  recover  no  more  wages  than  are  there  agreed 
for,  however  he  may  be  employed  on  board  the  ship." 

There  are  some  cases  in  which  a  higher  rate  of  wages  has  been 
allowed  by  the  Court  than  that  originally  agreed  to,  but  they  are 
very  distinguishable.  In  Hartley  v.  Ponsohby  (2),  the  ship  was  so 
shorthanded  as  to  be  dangerous  to  navigate,  and  the  men,  there- 
fore, were  not  bound  to  proceed  to  sea  with  her ;  and  there  was, 
therefore,  a  good  consideration  for  the  captain's  promise  to  them  of 
extra  pay,  if  they  would  do  so.  In  Harris  v.  Carter  (3),  there 
was  no  such  danger  to  the  crew  in  proceeding  to  sea,  and  it  was 
held  that  they  could  not  recover  the  additional  wages.  If  the 
plaintiff  had  gone  before  the  consul  at  one  of  the  ports  at  which 
the  ship  stopped,  and  been  formally  appointed  second  mate  under 
the  powers  of  the  Merchant  Shipping  Act,  the  case  might  have 
been  different.  There  may,  perhaps,  be  a  distinction  in  the  case 
of  the  first  mate  becoming  captain,  because  he  became  so  by  a 
rule  of  maritime  law,  without  any  appointment. 

C.  RusseUj  in  support  of  the  rule.  The  first  mate,  after  the 
death  of  the  first  captain,  succeeded  to  his  place,  and  had  all  the 
ordinary  powers  of  a  captain,  and  could  hure  seamen  and  make  such 
appointments  as  were  necessary  for  the  navigation  of  the  ship : 
The  Tecumseh.  (4)  There  is  nothing  in  the  Merchant  Shipping 
Acts  that  makes  it  necessary  that  the  agreement  should  be  entered 
on  the  ship's  articles,  or  that  the  plaintiff  should  go  before  a 
consul.  No  doubt,  the  plaintiff  was  bound  to  render  any  services 
necessary  for  the  safety  of  the  ship,  but  only  on  a  temporary 
emergency,  which  was  certainly  not  the  case  here,  for  the  ship 
touched  at  several  ports,  and  a  second  mate  might  have  been 

(1)  2  0.  &  P.  161, 162 ;  7  D.  &  R.  650.         (3)  3  B.  «fc  B.  659 ;  23  L.  J.  (Q.R) 

(2)  7  E.  &  B.  872  j  26  L.  J.  (Q.B.)     296. 

322.  (4)  3  Wm.  Rob.  at  p.  146, 
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engaged  at  the  first  port  she  touched  at,  if  the  plaintiff  had  not        1867 
been  appointed.    The  question  raised  in  this  case  has  been  fre-      Hanson 
quently  decided  in  the  Court  of  Admiralty :  The  Forcupine  (1) ;     botobn. 
The  Providence  (2),  in  which  case  it  was  also  held  that  an  alter- 
ation in  the  ship's  articles  was  not  necessary ;   and  other  cases 
cited  in  Fritchard's  Admiralty  Digest,  voL  ii.  p.  980. 

BoviLL,  C.J.  I  am  of  opinion  that  this  rule  should  be  made 
absolute.  The  plaintiff  sues  for  wages  as  second  mate,  and  there 
is  no  dispute  as  to  the  amount  of  wages  due  to  him,  if  he  is 
entitled  to  anything  beyond  his  wages  as  an  able  seaman.  The 
captain  of  the  ship  died  soon  after  the  ship  left  Liverpool,  and 
both  as  a  matter  of  law  and  from  the  necessity  of  the  case,  the 
first  mate  then  became  captain.  He  had  to  appoint  the  other 
officers  of  the  ship,  and  make  all  the  necessary  arrangements  for 
navigating  it  No  doubt,  in  extraordinary  emergencies,  the  plain- 
tiff would  have  been  bound  to  exert  himself  to  the  utmost,  and 
perform  any  duties  that  might  have  been  required  of  him ;  but  that 
rule  does  not  apply  to  the  ordinary  state  of  things,  when  there  is 
no  emergency.  It  could  not  be  doubted  that  the  first  mate,  on 
his  becoming  captain,  was  entitled  to  be  paid  as  such ;  it  is,  in 
fact»  an  implied  term  of  the  contract  made  with  him  as  first  mate. 
The  same  rule  would  seem  to  apply  in  the  case  of  other  persons 
promoted  by  competent  authority,  and  we  must  take  it  on  the 
evidence  that  the  plaintiff  was  duly  appointed  second  mate  by  the 
captain.  The  case  of  Dafter  v.  CresweU  (3),  relied  on  by  the  defen- 
dants, is  more  fully  reported  when  it  came  before  the  full  Court  in 
Dowling  and  Byland's  Reports  (4),  and  the  ground  of  the  decision 
was  that  the  want  of  a  written  agreement  deprived  the  plaintiff  of 
his  right  to  recover.  It  is  not  necessary  to  go  through  the  other 
cases,  which  are  all  rather  in  the  plaintifi^s  favour ;  but,  in  the 
case  of  The  Providence  (2),  we  have  the  distinct  authority  of  Lord 
Stowell  that  the  first  mate  would  be  entitled  to  a  captain's  wages, 
and  all  his  observations  there  apply  to  the  present  case. 

WiLLES,  J.  I  am  of  the  same  opinion.  I  have  come  to  this 
conclusion  on  grounds  which  may  be  peculiar  to  maritime  law,  but 

(1)  1  Hagg.  Adm.  at  p.  381.  (3)  2  C.  &  P.  161. 

(2)  1  Hagg.  Adm.  391.  (4)  7  D.  &  R.  050. 
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1807  which  it  seems  nnaroidable  that  we  shonld  adopt.  If  it  is  once 
BAMmm  settled  by  the  maritime  law  of  the  ooantry  that  the  first  mate 
my^^  sdcceeds  the  captain  on  his  death,  and  becomes  captain  in  his  place, 
it  follows  that  he  mnst  be  paid  as  sack  He  is  not  only  raised  to  a 
new  station  bnt  he  incois  new  responsibilities  and  duties.  The  ex- 
press proTisions  of  a  maritime  contract  generally  include  and  govern 
only  cases  of  usual  occurrence,  and  not  unusual  events,  it  being 
implied  that  if  such  events  should  occur,  the  parties  shall  act  in  a 
reasonable  manner,  having  regard  to  the  character  of  the  contract, 
the  usage  in  like  cases,  if  any,  and  the  general  provisions  of  the 
law.  Here  the  original  contract  provided  that  the  first  mate 
should  be  paid  a  certain  sum  as  mate,  and  if  the  implied  words 
had  been  expressed  they  would  have  been  that  this  should  only 
apply  to  ordinary  circumstances,  and  no  express  agreement,  there- 
fore, was  made  as  to  what  should  be  paid  him  if  he  became 
captain.  I  thought  at  first  sight  that  the  cases  of  Bead  v.  Chap- 
man (1),  and  Bctgff  v.  King  (2),  were  in  the  defendants'  favour,  and 
if  so  I  might  have  yielded  to  their  authority.  In  fact,  however, 
they  are  not  so ;  they  are  cases  in  which  the  first  mate  libelled 
for  his  wages  as  master  in  the  Admiralty  Court,  and  this  Court 
granted  a  prohibition  on  the  ground  that  the  Court  of  Admiralty 
had  no  jurisdiction  over  mastera'  wages;  that  has,  however,  since 
been  altered  by  statute,  and  those  cases  now  have  only  a  tendency 
to  mislead.  Accordingly  in  later  cases,  and  particularly  in  the 
Promdence  (3),  it  appeara  that  Lord  Stowell  considered  the  first 
mate  entitled  to  captain's  wages.  If  such  is  the  case  when  the 
first  mate  succeeds  the  captain,  I  see  no  reason  why  similar 
principles  should  not  apply  to  the  present  case.  Whatever  may 
be  the  case  in  other  services,  in  our  mercantile  service  there  is  a 
great  difference  between  the  duties  of  an  able  seaman  and  those 
of  a  second  mate.  It  is  only  necessary  further  to  shew  that  the 
plaintiff  was  duly  appointed,  and  if  the  original  captain  would 
have  had  authority  to  appoint  him  it  is  clear  that  the  new  captain 
had  such  authority.  I  quite  agree  that  the  master  cannot  bind 
the  owner  to  pay  extra  for  any  services,  however  extraordinary, 
which  fall  within  the  seaman's  duties:  but  the  case  is  different 
if  he  is  called  on  to  perform  services  which  are  not  within  hi^ 
(1)2  Str.  937,  (2)  2  Str.  858.  (3)  1  Hagg.  Adm.  931 
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duly,  as  was  the  case  iu  Totes  y.  Hall  (1),  which  can  only  be  sup-       1867 
ported  on  that  gronnd.    I  do  not  wish  to  be  taken  as  referring,      hakson 
in  what  I  have  said,  to  cases  of  a  different  kind;    bat  these     botdev 
principles  have  been  acted  on  in  shipping  cases,  and  form  part  of 
the  maritime  law. 

Keating,  J.  I  am  of  the  same  opinion.  I  am  desirons  of 
adding  an  expression  of  my  wish  not  to  be  understood  as  inter- 
fering with  those  cases  which  have  decided  that  a  sailor  must 
use  his  utmost  endeavours  in  the  service  of  his  ship,  and  is  not 
entitled  to  any  extra  wages  for  doing  so,  but  I  think  that  they  do 
not  apply  here.  The  voyage  was  a  long  one,  and  the  captain  died 
shortly  after  starting.  We  need  not  consider  what  would  have  been 
the  case  in  a  great  emergency  and  for  a  short  period,  but  here 
the  ship  stopped  at  several  ports,  and  a  second  mate  might  have 
been  engaged  at  one  of  them,  if  necessary.  I  do  not,  however, 
wish  to  put  my  judgment  on  grounds  less  broad  than  those  of  my 
Liord  and  my  Brother  Willes,  for  I  think  that  if  a  man  is  employed 
in  fresh  duties  and  with  higher  responsibilities,  he  is  entitled  to  be 
paid  accordingly.  "We  are  not  without  authority  for  the  decision 
we  have  come  to,  for  the  Providence  (2),  is  distinctly  in  point,  and 
I  need  only  refer  to  the  first  four  lines  of  Lord  Stowell's  judgment 
to  shew  how  clear  the  matter  was  in  his  mind. 

Bide  absolute. 

Attorneys  for  plaintiff:  Nethersole  &  Speechly,  for  J.  W.  Carr^ 
Liverpool. 

Attorney  for  defendants:  B.  W.  Bdberts,for  J.  Co66,  Liverpool 

(1)  1  T.  II.  73.  (2)  1  Hagg  Adm,  391. 


52  OOUBT  OF  COMMON  PLEAS.  [L.  B. 


18G7  KEWELL  v.  BADFOBD. 

Nop.  6, 


,  Statute  of  Frauds  (29  Car,  2,  c.  3),  &  VlSuffleient  Hemorandum — AmbiguUy 

— Parol  Evidence. 

On  a  porchaae  of  floar^  J.  W.,  a  daly  aathorized  agent  of  the  defendant,  made 
the  following  entry  in  a  book  belonging  to  N. : 

"  Mr.  N.,  32  sacks  ciilasses  at  39s.,  280  Ibs^  to  wwt  orders.  J.  W." 

In  an  action  by  N.  for  the  non-delivery  of  the  flour,  this  entry  was  proved, 
and  it  was  proved  by  parol  evidence  that  N.  was  a  baker,  and  the  defendant  a 
flonr  merchant ;  and  a  correspondence  subsequent  to  the  purchase  was  put  in 
relating  to  the  delivery  of  flour  by  the  defendant  to  the  plaiutiff : — 

Hdd^  that  the  above  entry  was  a  suflScient  memorandum  in  writing  of  the  con- 
tract to  satisfy  the  Statute  of  Frauds :  for  that  the  parol  evidence  of  the  relative 
trades  of  the  parties  was  admissible,  and,  independently  of  the  correspondence, 
shewed  that  the  defendant  was  the  seller  and  the  plaintiff  the  buyer  of  the  flour. 

Vandenbergh  v.  Spooner  (Law  Bep.  1  Ex.  316)  considered. 

Declabation  for  non-delivery  of  32  sacks  of  flour. 

Plea,  non-assumpsit. 

The  case  was  tried  before  Kelly,  C.B.,at  Merionethshire  summer 
assizes,  when  it  was  proved  that  the  plaintiff  was  a  baker,  and  the 
defendant  a  flour  dealer,  and  that  John  Williams,  a  duly  autho- 
rized agent  of  the  defendant,  had  called  on  the  plaintiff  and 
solicited  orders,  and  had  made  the  following  entry  in  one  of  the 
plaintiff's  books : 

**  Mr.  Newell,  32  sacks  culasses  at  39s.,  280  lbs.,  to  wait  orders. 

"  June  8.  John  Williams." 

The  plaintiff  subsequently  gave  orders  for  the  delivery  of  part 
of  the  flour ;  but  the  defendant  refused  to  deliver  it.  A  corres- 
pondence was  put  in  which  had  taken  place  subsequently  to  the 
purchase  between  the  plaintiff  and  defendant  respecting  the 
delivery  of  the  flour. 

A  verdict  was  found  for  the  plaintiff  for  20/.,  and  leave  was 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit  or  a  verdict, 
on  the  ground  that  there  was  no  sufficient  memorandum  of  the 
contract  to  satisfy  the  Statute  of  Frauds. 

J.  A.  BuaseU  moved  for  a  rule,  pursuant  to  the  leave  reserved. 
The  written  memorandum  must  shew  distinctly  all  the  particu- 
lars of  the  contract  in  order  to  satisfy  the  Statute  of  Frauds,  and 
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parol  evidence  is  not  admisrible  to  explain  any  part  of  the  contract       1867 
which  is  left  in  doubt.    Here  it  is  impossible  to  tell  from  the     k*weli. 
memorandum  which  of  the  parties  was  the  buyer  and  which    -^^^q^ 
the  seller,  and  it  is  therefore  insufficient.    The  case  of  Vanden- 
lergk  y.  Spooner  (1)  is  a  direct  authority  that  such  a  memorandum 
is  iosuffident. 

[Btles,  J.  Here  there  is  more  than  the  mere  memorandum, 
for  there  is  evidence  that  the  plaintiff  was  a  baker,  who  would 
tiierefore  require  flour,  and  the  defendant  a  person  who  was  in  the 
habit  of  selling  it.  In  Vandenhergh  v.  Spooner  (1)  there  was  no 
evidence  that  the  plaintiff  was  a  dealer  in  marble.] 

That  evidence  is  parol,  and  therefore  not  admissible;  it  must 
appear  from  the  writing  itself  who  is  the  buyer  of  the  goods. 

[KEATraa,  J.  referred  to  8arl  v.  Baurdillon.  (2)] 

In  that  case  the  book  had  the  title  ''  order  book,"  and  the 
plaintiff's  name  written  in  it,  and  it  appeared,  therefore,  from  the 
written  document  itself,  that  the  plaintiffs  were  receiving  the  order. 
Iq  this  case  it  is  not  shewn  what  was  the  nature  of  the  plaintiff's 
book  in  which  the  entry  was  made. 

[BoYiLL,  C.J.  The  surrounding  circumstances  are  always  ad- 
miflsible  to  explain  any  ambiguity  in  the  written  contract.  In 
Spieer  y.  Cooper  (3)  parol  evidence  was  admitted  to  shew  that  the 
price  of  5/.  mentioned  in  the  memorandum  meant  by  the  custom 
of  the  trade  51.  per  cwt. 

WiLLES,  J.  Macdonald  y.  Longbottom  (4)  is  a  still  stronger  case. 
There  parol  evidence  was  admitted  to  shew  that  "  your  wool "  in- 
cluded wool  bought  of  other  farmers  besides  that  which  came  from 
the  plaintiff's  own  sheep.] 

The  same  argument  would  have  applied  in  Vandenbergh  y. 
Sj^xmer  (1),  and  that  case  was  cited,  but  the  Court  of  Exchequer 
held  extrinsic  evidence  inadmissible.  Williams  y.  Lake  (5),  was  a 
case  before  Vandenbergh  y.  Spooner  (1),  and  to  a  similar  effect. 
There  the  name  of  the  person  to  whom  a  guarantee  was  given  was 
not  mentioned  in  the  written  memorandum,  and  it  was  held  to  be 

(1)  Law  Rep.  1  Ex.  316.  (4)  1  E.  &  E.  977  ;  28  L.  J.  (Q.B.) 

(2)  1  C.  B.  (N.S.)  188 ;  26  L,  J.  293;  in  error,  1  E.  &  E.  987;  29  L.  J. 
(C.P.)78.  (Q.B.)256. 

(3)  1  Q.B.424.  (5)  2  E.  &  E,349 ;  29  L.  J.(Q.B.)  1. 
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1867  insufficient.  The  correspondence'  is  not  such  that  the  contract 
Neweu.  could  be  gathered  from  it  within  the  authority  of  the  cases,  and 
Badpoiu).    ^^  makes  no  reference  to  the  written  memorandum. 

BoviLL,  C.J,  In  this  case  it  is  not  disputed  that  the  signature 
of  the  agent  Williams  would  be  sufficient  to  bind  the  defendant, 
but  it  is  contended  that  the  written  memorandum  does  not  suffi- 
ciently shew  which  of  the  parties  was  the  buyer.  At  first  sight 
this,  indeed,  might  not  appear  quite  clear,  except  to  a  man  in  the 
trade ;  but  it  has  always  been  held  that  you  may  prove  what  the 
parties  would  have  understood  to  be  the  meaning  of  the  words 
used  in  the  memorandum,  and  that  for  this  purpose  parol  evidence 
of  the  surrounding  circumstances  is  admissible,  and  the  cases  of 
Macdonald  v.  Longbottam  (1),  and  Spteer  v.  Cooper  (2),  are  authorities 
to  that  effect.  In  this  case  it  was  shewn  that  the  plaintiff  was  a 
baker,  and  that  the  defendant  was  a  dealer  in  flour,  which  the 
plaintiff  would  require  for  his  trade,  and,  looking  at  the  nature  of 
the  entry  in  relation  to  those  facts,  I  think  there  can  be  no 
reasonable  doubt  that  it  was  a  sale  from  the  defendant  to  the 
plaintiff.  If,  however,  there  were  any  doubt,  looking  at  the  entry 
alone,  it  is  set  at  rest  by  the  two  letters  which  passed  between  the 
plaintiff  and  defendant,  which  sufficiently  identify  the  contract, 
and  in  which  the  relative  positions  of  the  parties  as  buyer  and 
seller  is  distinctly  stated. 

WiLLES,  J.  I  am  of  the  same  opinion.  If  the  case  of  Vandeth 
lergh  v.  Spooner  (3)  had  been  in  point,  we  should  have  granted  a 
rule,  and  perhaps  made  it  absolute,  leaving  the  parties  to  take  the 
opinion  of  the  Court  of  Exchequer  Chamber.  I  think,  however, 
that  case  is  distinguishable.  I  own  I  have  considerable  difficulty 
in  understanding  that  case,  but  if  I  do  so  rightly  it  amounts  to 
this,  that  a  written  agreement  "  k.  agrees  to  buy  B.'s  horse  for 
lOZ."  is  not  sufficient  to  satisfy  the  Statute  of  Frauds,  because  it 
cannot  be  inferred  by  reasonable  intendment  that  B.  is  the  seller. 
I  cannot  help  observing  that  that  seems  to  be  an  extreme  case. 
The  present,  however,  does  not  come  within  its  authority,  because 

(1)  1  E.  &  E.  977 ;  28  L.  J.  (Q.B.)  (2)  1  Q.  B.  424. 

293 ;  in  error,  1 E.  Be  B.  987 ;  29  L.  J.  (3)  Law  Rep.  1  Ex.  31G. 

(Q.B.)  256. 
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here  there  was  a  regular  entry  by  the  defendant's  agent  in  the  18(57 
plaintiff's  book,  describing  what  was  to  be  sold,  and  the  defendant  jN^wnx 
was  proved  to  be  a  person  who  sold  such  goods,  and  the  plaintiff 
a  person  who  would  require  to  purchase  such  goods  for  the  purpose 
of  his  trade.  Taking,  therefore,  the  entry  in  connection  with 
those  circumstances,  I  think  it  suflBciently  appears  from  it  who 
was  the  buyer  and  who  the  seller  of  the  goods.  There  was,  more- 
over, a  correspondence  which  seems  to  be  sufficiently  connected 
mth  the  entry  to  be  available,  if  necessary,  and  from  which  the 
relation  of  the  parties  as  buyer  and  seller  clearly  appears. 

Btles,  J.  I  am  of  the  same  opinion.  Mr.  Bussell  has  assumed 
that  the  words  "Mr. Newell "  are  in  the  nominative  case,  but  that 
would  not  make  sense.  I  think  it  would  be  reasonably  clear  that 
they  were  in  the  oblique  case,  even  if  the  memorandum  had  been 
on  a  loose  slip  of  paper,  but  all  doubt  is  removed  by  the  fact  that 
it  is  an  entry  in  the  plaintiff's  book.  But  further,  evidence  of  sur- 
rounding facts  is  admissible  to  explain  the  memorandum,  as  evidence 
has  been  held  admissible  to  settle  the  meaning  of  the  price  or  of  the 
quantity  of  goods  sold  mentioned  in  a  memorandum,  Macdonald  v. 
Longhottam  (1),  and  even  to  add  a  new  party  as  principal ;  and  the 
evidence  in  this  case  shews  that  the  occupations  of  the  parties  was 
respectively  such  as  to  be  consistent  only  with  the  plaintiff  being 
the  buyer  of  the  goods.  There  is  this  distinction  from  the  case  of 
Vandenherffh  v.  Spooner  (2),  the  parol  evidence  which  was  there 
tendered  was  not  to  shew  the  surrounding  circumstances  or  the 
position  of  the  plaintiff  as  a  dealer  in  marbles,  but  that  tlie  parties 
had  expressed  the  contract  also  in  other  words,  and  so  to  vary  the 
terms  of  the  contract  itself.  I  entirely  concur  in  the  observations 
of  the  Lord  Chief  Justice  and  my  Brother  Willes. 

Keating,  J.  I  am  of  the  same  opinion.  I  think  it  is  impos- 
Bible  to  look  at  the  entry  without  seeing  that  it  is  a  contract 
between  Newell  and  Williams  with  relation  to  the  flour.  Then  it 
is  said  that  it  cannot  be  ascertained  from  the  memorandum  which 
ifl  the  buyer,  and  which  the  seller ;  but  we  may  look  at  the  sur- 
rounding circumstances,  and  it  appears  that  the  entry  is  in  tho 

(1)  1  E.  &  E.  977 ;  28  L.  J.  (Q.B.)         (Q.B.)  256. 
293 ;  in  error,  1  E.  &  E.  987 ;  29  L.  J.  (2)  Law  Rep.  1  Ex.  31G.       ' 
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1867        plaintiflf  *8  book,  and  that  he  is  a  baker,  and  that  Williams  was  the 

Nbwell     agent  of  the  defendant,  who'  is  a  flour  merchant    I  think,  there- 

Radiord,     ^*^^®»  ^'*  ^^  clear,  even  without  the  correspondence,  what  was  the 

relation  of  the  parties  to  each  other ;  and  if  that  be  referred  to,  it 

leaves  no  doubt  whatever  on  the  case. 

Bule  refused. 

Attorney  for  plaintiff:  0.  Wilkin. 

Attorney  for  defendant :  J.  H.  LydaUyfor  T.  &.  T.  Martin,  Liver-- 
pool 


Nov.  18.         PARSONS  v.  THE  VESTRY  OP  ST.  MATHEW,  BETHNAL  GREEN. 

Highway — Vestry — Liability  for  emitting  to  Bepair  a  Road — Metropdlia  Local 
Management  Ad  (18  A 19  Ftcf.  c.  120),  ».  96,  98. 

An  action  for  the  non-repair  of  a  highway  will  not  lie  against  a  vestry  appointed 
nnder  the  Metropolis  Local  Management  Act  (18  &  19  Vict  c.  120). 

DECiiARATiON.  That  before  and  at  the  time  of  the  grievances 
thereinafter  mentioned,  the  common  highway  thereinafter  men- 
tioned had  been  and  was  a  parish  highway  for  passengers,  horses, 
and  carriages,  that  is  to  say,  a  highway  of  the  parish  of  St.  Mathew, 
Bethnal  Green,  situated  within  the  said  parish,  and  repairable  and 
maintainable  by  the  defendants,  and  ought  then  to  have  been  in  a 
proper  state  of  repair  and  so  maintained  by  the  defendants.  Yet 
the  defendants  wrongfully  permitted  and  suffered  the  highway  to 
be  and  continue  and  the  same  was  then  out  of  repair  and  not  pro* 
perly  maintained,  and  in  a  state  and  condition  dangerous  to  pas- 
sengers using  the  same  with  horses,  carts,  and  carriages,  and  a 
dangerous  hole  was  then  wrongfully  and  negligently  permitted  by 
the  defendants  to  be  and  the  same  was  then  in  the  highway,  con- 
trary to  the  statutes  in  such  case  made  and  provided,  and  their 
duty  in  that  behalf;  that  by  reason  of  the  premises  a  certain  horse 
of  the  plaintiff^s,  with  which  the  plaintiff  was  then  lawfully  passing 
along  and  using  the  highway,  tripped  and  fell  and  was  injured, 
whereby  the  plaintiff  incurred  great  expense,  &c. 

Demurrer  (referring  to  18  &  19  Vict  a  129,  s.  96,  and  25  &  26 
Vict.  0. 102,  s.  106)  and  joinder. 
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Baymond,  in  support  of  the  demurrer.  The  quegtion  in  this  1867 
case  i%  whether  the  metropolitan  vestries  are  liable  to  an  action  Pabsoms 
for  the  non-repair  of  highways  under  18  &  19  Vict.  c.  120,  ss,  96, 98.  ^  math«w 
At  common  law  the  ohligation  to  repair  highways  was  on  the  parish  J^ethnal 
— L  e.,  all  the  inhabitants  of  the  common  law  district — and  that 
duty  can  have  been  transferred  to  or  imposed  on  the  metropolitan 
vestries  only  by  express  enactments.  The  scheme  of  the  Metro- 
polis Local  Management  Act,  18  &  19  Vict.  c.  120,  was  to  divide 
the  parishes  in  and  round  London  into  classes  A.  and  B. ;  the 
parishes  ia  class  A  being  under  the  management  of  vestries,  and 
those  in  class  B  under  boards  of  works.  In  the  parishes  in  class  A 
the  new  vestries  superseded  the  old  vestries,  and  the  powers  of 
commissioners  of  sewers,  paving  commissioners,  and  surveyors  of 
highways  were  vested  in  them  (ss.  68,  90,  96).  The  96th  section 
puts  the  vestry  in  the  place  of  the  surveyor  of  highways,  and  the 
98th  section  gives  them  the  power  to  exercise  such  jurisdiction, 
but  neither  section  imposes  on  them  any  new  duty.  Where  the 
act  imposes  on  the  vestry  the  duty  of  exercising  the  powers  con- 
ferred on  it  the  words  are  imperative,  as  in  ss.  130, 183,  134 ;  but 
the  98th  section  gives  them  only  a  discretionary  power,  because 
they  are  to  act  only  as  agents  for  the  parish,  and  not  by  virtue  of 
original  powers.  It  was  decided  in  Young  v.  Davia  (1),  that  a 
Boryeyor  of  highways  is  not  liable  to  an  action  such  as  the  present! 
In  the  case  of  EartnaU  v.  Byde  Commissioners  (2)  the  act  by  which 
the  commissioners  were  appointed  expressly  made  them  liable  to  an 
indictment  if  they  did  not  keep  the  roads  in  repair. 

Baylis,  in  support  of  the  declaration.  The  42nd  section  of  the 
act  (18  &  19  Vict.  c.  120)  incorporates  the  vestries,  and  the  96th 
section  then  casts  upon  them  the  duty  of  repairing  the  highways ; 
and  it  follows  that  any  person  who  has  suffered  special  damage 
from  their  neglect  in  that  behalf  has  a  right  of  action  against 
them.  The  vestry  is  not  put  in  exactly  the  same  position  as  a 
s^iireyor  of  highways  had  been,  for  the  latter  acted  under  the 
parish,  and  as  their  agent,  while  the  vestry  is  to  perform  its 
^^ties  exclusively  of  any  other  person.  The  parish,  therefore, 
cotdd  not  now  be  indicted  for  the  non-repair  of  a  highway,  because 

(1)  7  H.  &  N.  760;  31  L.  J.  (Ex.)       (2)  4  B  &  S.  361 ;  33  L.  J.  (Q.B.)  39. 

250}  in  error,  2  H.&  0.197. 


Greek. 
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ise?       *^®  exclusive  right  to  repair  the  highways  being  in  the  vestry,  the 

— z 1 —  parish  is  not  even  entitled  to  repair  them,  and  cannot  therefore  be 

«.  liable  for  neglecting  to  do  so.  The  case  of  Tatrng  v.  Davis  (1)  was 
Bkthkal  *  decided  on  the  principle  of  respondeat  superior,  the  surveyor  of 
highways  being  a  servant  of  the  parish ;  the  vestry  is  not  a  servant 
of  the  parish,  but  represents  it.  The  parish  have  no  powers  of 
making  rates,  and  if  an  indictment  were  brought  against  one  of 
the  parishioners,  and  he  were  compelled  to  repair  the  road,  he 
would  have  no  power  of  recompensing  himself.  The  vestry  have 
a  power  of  making  rates  under  s.  158,  and  the  power  of  making 
rates  is  one  ground  of  the  liability  of  the  parish.  The  vestry, 
in  fact,  is  in  the  position  in  which  the  parish  formerly  was,  and 
the  only  reason  an  action  would  not  lie  against  the  parish  was, 
that  it  was  not  incorporated,  but  the  vestries  are  incorporated. 

Baymondy  in  reply.    The  duty  of  repairing  the  highways  is  no- 
where taken  away  from  the  parish ;  they  are  not  bound  to  elect  the  ' 
vestry,  and  if  they  did  not>  would  they  not  be  liable  if  they  did 
not  keep  the  highways  in  repair  ? 

[Byles,  J.  According  to  the  98th  section,  the  vestries  are  to 
repair  the  streets  as  they  think  proper;  could  the  parish  interfere* 
if  the  vestry  repaired  a  road  in  a  way  of  which  they  did  not 
approve  ?] 

Not  except  by  refusing  to  elect  the  same  men  on  the  vestry  for 
the  future.  There  is  no  doubt  the  vestry  have  a  wider  discretion 
than  the  old  surveyors  of  highways. 

BoviLL,  C.J.  Before  the  passing  of  the  Metropolis  Local 
Management  Act  (18  &  19  Vict.  c.  120)  there  were  certain  duties 
resting  on  the  parish,  and  certain  other  and  distinct  duties  resting 
on  the  surveyor  of  highways.  The  parish  was  bound  to  repair  the 
highways^  and  was  liable  to  an  indictment  for  their  non-repair. 
The  surveyor  of  highways  was  not  liable  to  an  indictment^  nor 
could  an  action  be  brought  against  him,  if  the  highways  were  not 
repaired.  The  latter  was  decided  in  the  case  that  has  been  cited: 
Younff  V.  Davis.  (1)  What,  then,  was  the  effect  of  the  act  above 
referred  to  ?  By  s.  90  extensive  powers  and  duties  are  transferred 
from  the  parish  to  the  vestry,  but  that  section  does  not  transfer  to 

(1)  7  H.  &  N.  7C0  J  31  r .  J.  (Ex.)  260 ;  in  error,  2  H.  &  C.  197. 


VOL.  m.]  MICH.  TERM,  XXXI  VICT.  69 

the  yestry  all  the  duties  that  previously  rested  on  the  parish,  nor       1867 
is  the  duty  now  in  question  one  of  those  transferred^  Pabsonb 

The  96th  section  transfers  to  the  vestry  the  duties  and  liabilities  g^  jiuthbw 
of  the  surveyor  of  highways,  but  there  is  no  mention  of  the  duties     Bethnal 
and  liabilities  of  the  parish ;  and  if  it  had  been  intended  to  transfer 
them,  express  words  would  have  been  used.     That  section,  there- 
fore, I  think,  only  rendered  the  vestry  subject  to  those  liabilities 
to  which  the  surveyor  of  highways  had  been  previously  subject 
The  98th  section,  which  is  the  only  other  section  relied  on  by  the 
plaintiff,  is  not  imperative  in  terms,  and,  from  the  expression,  "  it 
shall  be  lawful  for  every  vestry,"  it  would  appear  that  it  was 
intended  to  give  them  a  discretion  whether  to  repair  the  streets  or 
not.     There  is  nothing  in  the  section  transferring  to  the  vestry 
the  rights  and  liabilities  of  the  parish,  though  it  gives  the  vestry 
additional  powers  to  those  previously  possessed  by  the  surveyor  of 
highways;   and  Lord  Ellenborough  held,  in  Bex  v.  InhabitarUg 
of  Si.  Oeorge,  Hanover  Square  (1),  that  the  mere  fact  of  an  act  of 
parliament  imposing  on  other  persons  the  duty  of  repairing  a 
highway  does  not  relieve  the  parish  of  its  common  law  liability  to 
repair. 

The  case  of  EartnaU  v.  Byde  Commiseionere  (2)  is  entirely  dis- 
tinguishable, the  ground  of  the  decision  there  being  that  the 
duty  of  repairing  the  roads  was  expressly  imposed  on  the  de- 
fendants by  the  act  of  parliament. 

WiLLES,  J.  I  am  of  the  same  opinion.  The  defendants  are  a 
parish  body  elected  under  the  provisions  of  the  Metropolis  Local 
Management  Act  (18  &  19  Vict.  c.  120),  and  that  act  in  effect  pro- 
vides that,  for  the  convenience  of  the  parish,  they  shall  perform  the 
duties  previously  performed  by  the  surveyor  of  highways,  and  pay 
the  expenses  thereby  incurred  by  rates  which  they  are  authorized  to 
raise.  They  must  act  in  this  respect  either  as  officers  of  the  parish, 
and  then  the  parish  must  answer  as  principal  for  the  neglect  of  their 
duties,  and  Taung  v.  Davis  (3)  is  an  express  authority  that  the 
officers  are  not  liable;  or  else  they  must  act  as  representatives 
of  the  parish,  and  then  their  liability  will  be  a  reflexion  of  the 

(1)  3  Camp.  222.  (3)  7  H.  A?  N.  760;  31  L.  J.  (Ex.) 

(2)  4  B.  &  S.  361 ;  33  L.  J.  (Q.R)  89.      250 ;  in  error,  2  H.  &  0.  197. 
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1867  liability  of  the  parish  which  they  represent,  and  against  the  parish 
Parsons  ^^  ^^^^  action  as  this  could  be  brought  The  case  of  MacJcinnon  v. 
Sr  M^Ew  ^^**^^^  (1)  would  then  be  in  point.  On  either  supposition,  then, 
Bethnal  no  action  will  lie  against  them  for  mere  nonfeasance,  such  as  is  the 
ground  of  the  present  action.  The  habihty  of  turnpike  trustees 
offers  some,  though  not  a  complete,  analogy :  Whitehouse  v.  Fd- 
hwes.  (2)  They  have  been  held  liable  to  an  action  for  misfeas- 
ance, but  never  for  mere  non-repairs. 

The  case  of  HartnaU  v.  Byde  Commissioners  (3)  is  quite  dis- 
tinguishable, and  is  only  an  application  of  the  principle  laid  down 
by  the  House  of  Lords.  For  not  only  did  the  48th  section  of 
the  act  (10  &  11  Vict.  c.  84)  provide  that  the  inhabitants  of  the 
parish  should  not  be  liable,  but  the  49th  section  provided  that  the 
commissioners  should  be  indictable  for  the  non*repair  of  the  roads; 
the  inhabitants  would  have  been  indictable  before  the  passing  of 
the  act. 

I  cannot  bring  myself  to  think  that  it  was  the  intention  of  the 
legislature,  in  transferring  to  the  vestry  the  duties  of  the  surveyor 
of  highways,  to  give  to  every  one  who  may  meet  with  any  accident 
from  an  imperfection  in  the  road  a  right  of  action  which  he 
never  previously  possessed,  and  thus  open  a  wide  door  to  continual 
litigation. 

Byles,  J.  I  am  of  the  same  opinion.  I  felt  some  doubts 
during  the  argument,  and  I  am  not  altogether  free  from  them 
now ;  but  I  think  that  the  act  admits  of  the  construction  placed 
upon  it  by  my  Lord  and  my  Brother  Willes,  and  that  such  an 
action  as  the  present  will  not  lie  against  the  defendants.  The 
96th  section  of  the  act  (18  &  19  Vict.  c.  120)  gives  the  defendants 
the  powers  and  duties  of  a  surveyor  of  highways.  They  are,  in 
fact,  both  servants  and  masters,  standing  in  the  position  both  of 
the  surveyor  of  highways  and  of  the  parish,  but  in  the  former 
capacity  they  would  not  be  liable,  Younff  v.  Davis  (4) :  and  in  the 
latter  capacity  they  would  not  have  any  responsibility  which  had 
not  formerly  belonged  to  the  parish,  and  there  is  no  authority  for 

(1)  8  Ex.  319 ;  22  L.  J.  (M.O.)  57 ;  in  (3)  4  B.  &  S.  361 ;  33  L.  J.  (Q.B.) 
Ex.  Oh.  9  Ex.  609 ;  23  L.  J.  (M.C.)  97.  89. 

(2)  10  C.  B.  (N.S.)  765;  30  L.  J.  (4)  7  H.  &  N.  760;  31  L.  J.  (Ex,) 
(C.P.)  305.  260;  2  H.  &  C.  197. 
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saying  that  the  parish  could  have  been  sued  for  such  a  cause  of       1867 
action ;  wliile  the  case  of  MacJcinnon  v.  Penson  (1),  which  is  at  least     Pabbons  " 
analogous,  seems  to  shew  the  reverse.     There  would  seem  to  be  g^  ^Vhbw 
good  reason  why  the  parish  should  not  be  relieved  of  its  lia-     Bibthnal 
bility  for  the  non-repair  of  the  highways  by  the  appointment 
of  the  vestries ;  for  if  they  were  so,  by  appointing  dishonest  and 
irresponsible   persons,   they    might    deprive    the    public  of   all 
remedy.    In  the  case  of  turnpike  roads,  it  has  been  repeatedly 
held  that  the  fact  of  the  trustees  being  liable  to  repair  does  not 
prevent  the  parish  being  so  also,  and  that  would  seem  to  afford 
a  close  analogy  to  the  present  case.    I  desire  to  be  understood  as 
saying  nothing  with  respect  to  the  defendant's  liability  for  acts  of 
misfeasance. 


Keating,  J.  I  shared  in  the  doubts  of  my  Brother  Byles, 
feeling  pressed  by  the  wide  words  used  in  the  act ;  but  I  think  the 
act  is  susceptible  of  the  meaning  put  upon  it  by  my  Lord  and  my 
Brother  Willes,  and  I  think  we  ought  to  put  that  construction  on 
it  to  avoid  the  great  evils  of  increased  litigation  which  have  been 
pointed  out  by  my  Brother  Willes. 

Judgment  for  the  defendants. 

Attorney  for  plaintiff:  T.  W.  Payne. 
Attorney  for  defendants :  Wm.  Phillips. 

(1)  8  Ex.  319 ;  22  L.  J.  (M.C)  57 ;  in  Ex.  Ch.  9  Ex.  609 ;  23  L.  J.  (M.C.)  97. 
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ISbi  TOOMER  AND  AxoTHEB,  Appellants;  REEVES,  Respondent. 
Nov,  11. 
Turnpike  Act^S  Geo.  4,  c.  126,  «.  32-^  Exemption  from  Ton—PMic  Stores. 


By  3  Qeo.  4,  c.  126,  s.  32,  any  waggon  conveying  commissariat  stores  for  the 
use  of  her  Majesty's  forces,  is  exempt  from  toll. 

T.,  a  contractor  for  the  supply  of  forage  for  the  use  of  her  Majesty's  forces  at  A., 
was  bound  by  his  agreement  to  keep  at  A.  a  supply  of  forage  sufficient  for  at 
least  fourteen  days*  consumption.  The  deputy  commissary-general  had  a  right 
to  inspect  the  forage  at  the  store,  and  reject  all  that  was  of  inferior  quality.  A 
waggon  belonging  to  T.  was  conveying  forage  to  the  store  at  A.,  bona  fide  in- 
tended to  be  there  delivered  in  performance  of  the  agreement,  and  for  the  use  of 
her  Majesty's  forces : — 

ffdd,  that  the  waggon  was  exempt  from  toll. 

London  and  South  Western  RaUrmy  Company  v.  Beeves  (Law  Rep.  1  C.  P. 
580),  affirmed. 

« 

Case  stated  tinder  20  &  21  Vict.  c.  43,  by  Justices  for  the 
county  of  Hants. 

The  respondent  was  charged  under  4  Geo.  4,  c.  95,  s.  30,  with 
taking  toll  from  persons  exempt. 

The  respondent  was  the  collector  of  tolls  at  the  Famborough 
turnpike  gate,  and  had  demanded  and  taken  toll  from  the  appel- 
lants for  a  waggon  and  two  horses,  under  the  following  circum- 
stances : — 

The  appellants  were  the  contractors  for  the  supply  of  forage  to 
her  Majesty's  forces  at  Aldershot,  under  a  contract,  by  which  it 
was  provided,  amongst  other  things,  that  the  contractors  should 
deliver  hay  at  Aldershot  camp  and  command,  in  such  quantities, 
at  such  times,  and  at  such  barracks  or  camps  as  might  be  required 
within  the  command  by  the  proper  ofiScers,  and  that  the  deputy 
commissary-general  or  other  oflScers  acting  for  him  should  have  a 
right  to  inspect  the  supplies,  and  reject  any  not  of  the  quality 
specified  in  the  contract :  see  contract  set  out>  Law  Eep.  1  0.  P. 
580. 

At  the  time  in  question,  the  appellants  under  the  contract  were, 
by  their  servants,  conveying  in  the  waggon  hay  to  Aldershot 
camp. 

At  the  time  when  the  toll  was  demanded,  the  hay  had  not  been 
inspected  or  approved  by  any  person  on  behalf  of  her  Majesty, 


V. 
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nor  had  the  same  nor  any  part  thereof  been  actually  deliyered  or        18G7 
offered  to  be  delivered  to  any  person  on  behalf  of  her  Majesty,  or      toosier 
on  behalf  of  her  Majesty's  forces  or  commissariat. 

It  was  contended  on  behalf  of  the  appellants  that  no  toll 
was  payable,  inasmuch  as  the  waggon  and  horses  were  within 
the  exemptions  from  toll  mentioned  in  3  Geo.  4,  c.  126,  s.  32, 
and  were  a  waggon  or  other  carriage  and  horses  drawing  the  same 
conyeying  commissariat  or  other  public  stores  for  the  use  of  her 
Majesty's  forces. 

The  respondent  contended  that  the  waggon  and  horses  were  not 
iiithin  the  exemption. 

The  justices  were  of  opinion  that  the  waggon  and  horses  were 
not  within  the  exemption,  and  dismissed  the  information. 

The  question  for  the  opinion  of  the  Court  was  whether  the 
justices  were  right.  * 

C.  W.  Wood  (J",  jff.  Mangles  with  him),  for  the  appellants.  This 
is  an  exactly  similar  case  to  London  and  South  Western  Bailway 
Oomfany  v.  Beeves  (1),  except  that  the  waggon  in  this  ease  belonged 
to  the  contractors  instead  of  to  their  agents  the  London  and  South 
Western  Bailway  Company.  It  is  brought,  in  fact,  in  order  that 
that  case  may  be  reconsidered,  no  one  having  then  appeared  for 
the  respondent.  The  only  ground  for  saying  that  this  waggon  is 
not  within  the  exemptions  in  the  Turnpike  Act  (2),  appears  to  be 
that  the  proper  officers  had  a  right  to  reject  the  hay  if  not  accord- 
ing to  contract ;  but  if  a  recruiting  sergeant  were  taking  recruits 
down  to  head-quarters,  they  could  not  be  compelled  to  pay  the 
fall  fare  because  they  might  be  rejected  if  found,  after  medical 
inspection,  unfit  for  the  service.    [He  was  stopped  by  the  Court.] 

Swrington,  for  the  respondent  In  the  previous  case  the 
whole  of  the  contract  was  not  before  the  Court.  The  effect  of  the 
contract  is  to  prevent  the  property  in  the  hay  passing  to  her 
Majesty  till  after  it  has  been  inspected. 

[BoviLL,  C.J.    It  is  clear  that  under  s.  32  the  hay  need  not  be 

(1)  Law  Rep.  1  C.  P.  580.  pu'blic   stores   of  or  belonging  to  his 

(2)  3  Geo.  4,  c.  126,  s.  32,  enacts,  Majesty,  or  for  the  use  of  his  Majesty's 
"that  any  waggon  •  .  .  employed  in  forces,"  shall  be  exempt  from  toll, 
conveying  .  .  .  commissariat,  or  other 

H  2  2 
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1867       the  ground  of  property,  nor  could  it,  but  it  is  put  entirely  on  the 
TMttwa"   distinction  that  these  were  stores  for  the  use  of  her  Majesty's  forces ; 
the  only  doubt  suggested  is,  in  consequence,  probably,  of  some 
slight  inaccuracy  in  the  report  on  that  subject.  (1) 

WiLLES,  J.    I  am  of  the  same  opinion. 

Byles,  J.  I  am  of  the  same  opinion.  I  was,  I  believe,  present 
at  the  time  of  the  former  decision,  and  my  impression  is  that  that 
decision  entirely  turned  on  the  latter  branch  of  the  clause  in  the 
act  of  parliament,  viz.,  "  for  the  use  of  her  Majesty's  forces ;"  (2)  it 
is  to  be  observed  here  that  the  vendor  who  was  conveying  this  pro- 
perty, intended  it  for  the  use  of  her  Majesty's  forces,  and  it  further 
I  think  appears  that  he  had  appropriated  this  very  hay  to  that 
purpose,  though  possibly  he  might  have  revoked  that  appropria- 
tion, but  in  the  then  state  of  things  he  intended  and  had  appro- 
priated these  stores  for  that  purpose ;  the  stores,  therefore,  come 
within  the  terms  of  the  exemption.  With  respect  to  the  con- 
struction of  the  exemption,  it  is  true  that  the  act  of  parlia- 
ment itself  imposes  the  toll,  and  that  this  is  an  exemption  from 
it,  but  it  is  an  exemption  in  favour  of  the  crown,  and  in  favour, 
especially  in  this  case,  of  the  public,  and  without  saying  that  it 
should  be  favourably  construed,  as  the  Court  said  even  with  respect 
to  an  exemption  in  favour  of  agriculture,  in  Sigginbottom  v. 
Perkins  (3)  in  this  Court,  it  is  to  have  a  fair,  reasonable,  and  not 
strict  construction. 

(1)  In  consequence  of  the  doubt  ex-  ment,  if    sound,  would   be  nihil  ad 

pressed  as  to  the  accuracy  of  the  report  rem.** 

of  London  and  South  Western  Bailvxiy         As  to  the  property  passing  notwith- 

Company  v.  Reeves  in  the  Law  Reports,  standing  the  vendee  has  a  right  to  reject, 

that  report  has  been  submitted  to  the  late  see  Blackburn  on  the  Contract  of  SaH 

Lord  Chief  Justice,  Sir  William  Erie.  p.  126,  et  seq.;  Wait  v.  Baker  (2  Ex. 

In  reply.  Sir  William  Erie  says :  "  The  at  p.  7 ;  17  L.  J.  (Ex.);  at  p.  310) ; 

report  states  exactly  what  I  meant,  and,  Laughton  v.  Eiggins  (4  H.  &  N.  402 ; 

I  believe,  what  I  said ;— stores  for  the  28  L.  J.  (Ex.)  252). 
use  of  her  Majesty's  forces  are  exempt         (2)  The  words  in  the  judgment  of 

from  toll :  these  stores  were  for  the  Erie,  C.  J.,  with  respect  to  the  property 

use  of  her  Majesty's  forces,  ergo  exempt  passing,  had  reference  only  to  the  argu- 

As  to  the  argument  that  property  can-  ment  used  on  behalf  of  the  respondent 

not  pass  where  there  is  a  right  to  reject,  before  the  Justices.    See  note  (1). 
lex  non  ita.    Furthermore,  the  argu-         (3)  8  Taunt  795. 
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Keating,  J.    I  am  quite  of  the  same  opinion.    I  think  that  the       1867 
act  of  parliament  intended  to  exempt  not  only  stores  belonging  to  ^Toomxb 
her  Majesty,  but  stores  going  for  the  use  of  the  forces.    It  is  in      ekevb. 
Tain  to  attempt  to  distinguish  this  case  from  the  case  that  was 
before  the  Court  on  the  previous  occasion,  and  there  it  was  held 
that  the  stores  were  proceeding  for  the  use  of  her  Majesty's  forces, 
and  I  see  no  reason  whateyer  to  dissent  from  that  decision. 

JudgmerUfor  the  appeUanb. 

Attorney  for  appellants :  L.  Crombie. 

Attorney  for  respondent:  Dyne  &  Harvey,  for  Holiest  dt  Mason, 
Farhham. 


BAWSTORNE  v.  BACKHOUSE.  Nw.  25. 


Salmon  Fishery  Acts  (24  &  25  Vict.  c.  109 ;  28  &  29  Vtd,  c,  121)— 
Prescription — Bight  to  used  fixed  Engines, 

A,  being  lord  of  the  manor  of  H.,  claimed  to  be  entitled,  within  the  provisions 
of  the  Salmon  Fishery  Acts  (24  &  26  Vict.  c.  109 ;  28  &  29  Vict,  c- 121),  to  use 
reasonable  fixed  engines  in  the  river  R.  in  reasonable  places  within  the  manor  of 
H.  In  support  of  the  claim  he  produced  certain  old  documents  shewing  that  there 
bad  been  a  fishery  from  the  earliest  times  in  that  part  of  the  river  R.  He  also 
gave  evidence  to  shew  that  for  many  years  previous  to  the  year  1844  fixed  engines 
had  been  used  in  various  hollows  formed  in  the  sands  of  the  river.  That  at  that 
time  a  wall  was  built  to  improve  the  navigation  under  an  act  of  parliament,  by 
which  the  rights  of  all  lords  of  manors  were  expressly  saved,  and  that  through  the 
building  of  the  wall  the  bed  of  the  river  was  changed,  and  convenient  hollows  for 
pUdng  the  engines  were  formed  close  to  the  wall.  That  previous  to  the  year 
1844  the  engines  were  never  placed  nearer  than  200  yards  to  the  place  where  the 
wall  now  stands,  but^  it  did  not  appear  whether  there  were  then  any  hollows 
worth  fishing  within  that  distance.  That  since  that  time  the  fixed  engines  had 
been  placed  in  hollows  close  to  the  wall,  and  had  never  been  placed  on  the  sites 
where  they  had  been  used  previously  to  1844.  In  a  case  stated  by  the  oom- 
miasioncrs  for  the  opinion  of  the  Court  whether  they  were  bound  as  matter  of  law 
to  find  that  the  claimant  was  entitled  to  use  the  fixed  engines  as  claimed : — 

Held,  that  it  was  a  mixed  question  of  fact  and  law  whether  the  using  the  engines 
in  places  since  1844  different  from  those  in  which  they  had  been  used  previously 
amounted  to  an  enhancement  of  the  engines,  and  that  the  commissioners  were  not, 
therefore,  bound  as  matter  of  law  to  find  that  the  claimant  was  so  entitled. 

The  following  case  was  stated  for  the  opinion  of  the  Court  by 
the  Special  C!ommissioners  for  English  Fisheries,  pursuant  to  the 
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1867       Salmon  Fishery  Amendment  Act,  1865  (28  &  29  Yict  c  121),  s.  45, 

BAwnoBn  upon  &  daim  made  by  Bobert  Bawstome  that  four  banlks,  or 

Backhocb.  stake-nets,  sitoated  in  the  estuary  of  the  Biver  Bibble  betweeu 

high  and  low-water  mark,  of  which  baulks  or  stake-nets  Bawstome 

was  the  owner,  were  ^  privileged  fixed  engines,"  within  the  Salmon 

Fishery  Acts, 

1.  By  the  Salmon  Fishery  Act,  1861  (24  &  25  Vict,  c.  109), 
s.  11,  it  was  enacted  that  no  fixed  engine  of  any  description  shonld 
be  placed  or  used  for  catching  salmon  in  any  inland  or  tidal  water ; 
and  there  was  added  the  following  proyiso: — "But  this  section 
shall  not  afiect  any  ancient  right  or  mode  of  fishing  as  lawfully 
exercised  at  the  time  of  the  passing  of  this  act  by  any  person  by 
virtue  of  any  grant  or  charter  or  immemorial  usage/* 

2.  The  fixed  engines  thus  saved  from  the  operation  of  s.  11  were 
declared  by  the  subsequent  statute,  28  &  29  Vict.  c.  121,  s.  39,  to 
be  "  privileged  fixed  engines.* 

3.  By  the  Salmon  Fishery  Act,  1866  (28  &  29  Vict.  c.  121),  s.  40, 
the  Special  Commissioners  for  English  Fisheries  were  authorized  to 
inquire  into  the  legality  of  all  fixed  engines  erected  or  used  for 
catching  salmon  within  the  limits  of  the  Salmon  Fishery  Acts, 
1861  and  1865,  and  to  abate  and  remove  all  such  as  were  not 
proved  to  their  satisfietction  to  be  privileged.  By  s.  44,  on  the 
appearance  of  the  owner  or  other  person  for  or  against  any  fixed 
engines,  and  after  hearing  what  was  alleged  by  him  or  them,  or  on 
his  or  their  behalf,  the  commissioners  were  authorized  to  decide  as 
to  the  legality  or  illegality  of  the  said  fixed  engines ;  and,  in  the 
event  of  their  decision  being  in  favour  of  the  illegality  of  any 
engine,  they  were  authorized,  by  warrant  under  their  hands,  to 
order  the  owner  to  abate  and  remove  the  same.  And  by  s.  41  of 
the  Salmon  Fishery  Act,  1865,  if  the  commissioners  find  a  fixed 
engine  to  be  privileged,  they  are  to  give  a  certificate  stating  the 
situation,  size,  and  description  of  such  engine. 

4.  By  28  &  29  Vict.  c.  121,  s.  39,  it  was  provided,  that,  whereas 
24  &  25  Vict.  c.  109,  s.  11,  exempted  only  from  the  section  last 
mentioned  such  fixed  engines  as  were  in  use  for  catching  salmon 
during  the  open  season  of  1861 ;  and,  inasmuch  as  in  certain  cases 
fixed  engines  in  use  during  the  four  years  previous  to  1861,  or  one 
of  such  years,  might  from  temporary  causes  have  been  out  of  use 
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during  the  year  1861,  and  it  was  expedient  to  provide  for  such       1867 
cases,  it  was  thereby  declared  that,  if  any  fixed  engine  not  in  use   BAwnoBNx 
in  1861  was  in  use  during  one  of  the  said  previous  four  years,  proof  backhouse. 
of  its  user  during  one  of  such  four  years  might  be  substituted  for 
proof  of  its  user  during  1861,  so,  nevertheless,  that  no  person 
should,  by  proving  the  use  of  diflTerent  fixed  engines  during  the 
said  years,  be  allowed  to  be  entitled  to  a  number  of  privileged 
engines  exceeding  the  greatest  number  of  such  engines  in  use  by 
liim  during  some  one  of  the  years  1857, 1858, 1859,  1860, 1861. 

5.  The  Salmon  Fishery  Act,  1865,  by  s.  2,  is  to  be  read  as  one 
with  the  Salmon  Fishery  Act,  1861 ;  and,  by  the  4th  section  ot 
the  last-mentioned  act,  ''fixed  engines  shall  include  stake-nets, 
bag-nets,  putts,  putchers,  and  all  fixed  implements  or  engines  for 
catching  or  for  facilitating  the  catching  of  fish  " 

6.  At  the  hearing  of  the  claim  before  the  commissioners,  the 
appellant  made  his  claim  for  four  baulks  or  stake-nets  as  being 
privileged  fixed  engines  within  the  meaning  of  the  above  statutes, 
and,  in  proof  of  the  legality  of  such  engines,  he  tendered  the  fol- 
lowing documents  of  title  relating  to  the  manor  of  Hutton,  ot 
which  he  was  the  lord,  and  within  which  manor  the  said  engines 
were  alleged  to  be  :-r- 

I.  A  charter  of  7  &  8  Kic.  2,  of  which  it  was  admitted  a  correct 
copy  waa  printed  in  Dugdale's  Monasticon  Anglicanum,  vol.  i., 
p.  907,  i^hich  charter  contained  an  inspeximus,  inter  alia,  of  a 
grant  made  by  Helias  de  Hoton  to  the  Abbey  of  Cockersand  in 
the  township  of  Hutton,  with  all  liberties,  &c.,  in  moors  and 
marshes,  fisheries  and  fishings  in  rivaries  and  pools,  &g,  (in  piscaries 
et  piscationibus  in  rivaries  et  stagnis). 

II.  A  charter  of  -37  Hen.  8,  whereby,  in  consideration  of  560?., 
the  King  granted  to  Lawrence  Kawstome  all  our  lordship  or  manor 
of  Hutton,  with  all  rights,  &c.,  heretofore  belonging  to  and  part 
of  the  possessions  of  the  monastery  of  Cockersand,  and  also  all 
moors,  marshes,  fishings,  waters,  fisheries,  &c. 

III.  A  deed  of  indenture  in  counterpart,  dated  11th  of  March, 
1757,  between  Lawrence  Kawstome  on  the  one  part,  and  the  owner 
of  the  opposite  shore  of  the  Eibble,  Sir  Henry  Hoghton,  lord  of 
the  manor  of  Lea,  on  the  other  part,  reciting  that  each  was  seised 
of  a  fishery  on  the  Bibble  up  to  the  mid-stream,  and  that  disputes 
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18C7  touching  the  manner  of  fishing  had  occurred  between  their  tenants, 
Kawktokne  and,  in  order  to  establish  the  ancient  just  and  rightful  manner  of 
BACBHorsE.  fiflliiiigj  ^©y  thereby  covenanted  and  agreed  to  fish  in  manner 
following, — by  setting  baulks,  stakes,  and  piles  oyercross  the  whole 
riyer,  to  continue  or  to  be  remoyed  fix)m  time  to  time  to  other 
places  during  the  fishing  season,  or  as  long  thereof  as  the  party 
setting  the  same  shall  think  proper,  and  to  fasten  nets  thereto, 
and  by  that  or  any  other  lawful  ways  or  means  to  fish  alternatively 
oyercross  the  whole  river,  as  well  on  their  own  side  as  on  the  con- 
trary side  of  the  same  river,  the  owner  or  occupier  on  one  side 
having  one  day's  fishing,  &c. 

rV.  An  inquisition  of  the  courtrbaron  of  the  manor  of  Hutton, 
dated  the  13th  of  April,  1787,  which  described  the  boundaries  of 
the  manor  as  extending,  to  the  mid-stream  of  the  Bibble,  and  in- 
cluding the  site  of  the  said  baulks.  At  the  end  of  the  inquisition 
was  the  following  sentence : — "  And  we  the  jurors  aforesaid  do 
further  find  that  the  said  Lawrence  Bawstorne,  in  right  of  his  said 
manor  and  estates,  hath  an  exclusive  several  fishery  to  the  mid- 
'  stream  of  the  river  Eibble,  beginning  at  the  line  from  the  said 
Cross  or  More  Stone  across  the  said  river  to  the  great  stone  in 
Bimshaw  headland,  and  ending  at  the  line  from  St.  Catherine's 
Well  to  the  third  butt  or  furrow  in  Cook  Hey,  alias  Blackledge 
Bank,  where  a  stone  is  placed." 

V.  There  were  divers  mesne  conveyances,  and  finally  a  will 
dated  1850,  devising  the  said  manor  to  the  appellant,  the  present 
lord  of  the  manor. 

7.  There  was  no  specific  mention,  otherwise  than  as  above  stated, 
in  the  charters  or  in  the  inquisition  of  the  court-baron  of  stake- 
nets  or  other  fixed  engines  as  being  used  in  the  said  fishery ;  and 
the  only  mention  of  stake-nets  or  baulks  in  the  documents  of  title 
was  in  the  above  indenture  of  1757.  At  the  present  day,  fishing 
with  stake-nets  or  baulks  is  not  practised  on  Sir  Henry  Hoghton's 
side  of  the  river;  the  sands  over  which  his  fishery  extended 
having  been  for  several  years  past  reclaimed  and  converted  into 
agricultural  land.  It  was  proved  that  the  sites  of  the  claimant's 
stake-nets  were  within  the  limits  of  the  manor,  as  described  in  the 
inquisition  of  1787 ;  and  the  boundary  of  the  manor  along  the 
Bibble  was  about  three  miles. 
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8.  At  the  place  in  question  theBibble  is  a  navigable  tidal  river ;  i867 
and  the  channel,  which  was  previously  tortuous  and  winding,  has  "rawotdknT 
been  since  1844  straightened  and  confined  within  pai-allel  sea- 
walls about  one  hundred  yards  apart,  and  at  high  tides  the  water 
previously  to  1861  (taking  into  account  the  land  on  both  sides), 
covered  a  space  varying  from  about  a  mile  and  a  half  wide  at  the 
eastern  or  upper  end  to  nearly  two  miles  and  a  quarter  wide  at 
the  western  or  lower  end ;  but  such  space  at  the  lastrmentioned 
€nd  has  been  about  six  years  ago  contracted  by  embankments  to 
the  width  of  about  one  mile  and  three  quarters  only. 

9.  The  steward  of  the  estates  produced  rental  books,  which  con- 
taiued  entries  of  rents  received  from  tenants  from  1803  to  1854. 
Each  year  there  was  an  entry  of  the  tenant's  name  connected  with 
the  fishery,  thus,—"  1803.  James  Singleton,  the  fishery,  101"  In 
1854,  the  fishery  was  let  for  6Z.  The  rent  had  fluctuated  very 
much  between  1803  and  1854,  being  mostly  about  lOZ. ;  i::e 
highest  rent  being  iOl,  in  1811.  Since  1854,  the  appellant  has 
kept  the  fishery  in  his  own  hands,  and  has  fished  it  in  the  manner 
hereinafter  described. 

10.  It  was  proved  by  the  oldest  witnesses, — one  of  whom  deposed 
to  a  personal  knowledge  of  sixty  years, — ^that  three  baulks  only 
were  used ;  but  latterly  there  had  been  four ;  and  in  1861  there 
had  been  four  baulks  used.  Three  of  these  were  situated  close  to 
the  river  wall,  being  nearly  at  right  angles  to  the  current,  each 
baulk  being  somewhat  of  a  crescent  form ;  and  one  end  of  the  baulk 
was  close  to  the  river  wall.  The  first  baulk,  or  west  baulk,  was 
220  yards  long.  The  second,  or  middle  baulk,  was  400  yards  long, 
and  about  500  yards  distant  from  the  first  baulk.  The  third,  or 
higher  middle  baulk,  was  generally  about  a  mile  and  two  thirds 
from  the  second  baulk,  and  it  was  350  yards  long.  The  fourth 
baulk  was  generally  about  three  quarters  of  a  mile  from  the  third 
baulk,  and  was  seventy-five  yards  long. 

11.  The  mode  in  which  the  baulks  or  nets  were  set  was  proved  to 
be  as  follows : — ^In  a  direction  nearly  at  right  angles  to  the  direc- 
tion of  the  current,'  but  in  a  crescent  shape,  stakes  each  six  feet 
long  were  driven  or  worked  into  the  sand.  A  baulk  consists  of  a 
scries  of  separate  nets,  each  thirty  yards  long  and  six  feet  deep 
joined  together  with  stakes.    The  distance  from  stake  to  stake  is 
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18G7  twelve  feet  Each  baulk  was  set  across  a  hollow  in  the  sand.  The 
Bawstom^  net  was  fastened  to  the  tipper  part  of  the  stakes,  and  the  lower 
Bacmocsk.  P*^  ^^  ^®  ^®*  being  free,  so  that,  while  the  tide  came  out,  the 
bottom  of  the  net  floated  out  on  the  top  till  it  gradually  rose  with 
the  tide  to  a  horizontal  position,  and  was  no  obstruction  to  the 
fish ;  but,  when  the  tide  receded,  there  was  a  readying  stake  which 
was  attached  to  the  net  at  every  interval  of  twelve  feet,  and  this 
readying  stake  kept  the  net  erect.  The  readying  stake  being  five 
feet  long,  while  the  net  was  six  feet  deep,  the  net,  when  kept  erect, 
formed  a  kind  of  bag,  and  received  the  fish  as  they  were  returning 
with  the  ebbing  tide.  The  fish  are  only  caught  on  the  ebb  tide. 
The  nets  and  stakes  help  to  support  each  other.  During  spring 
or  neap-tides,  there  were  generally  four  or  five  feet  of  water  above 
the  top  of  the  stakes. 

12.  Witnesses  were  called, — one  of  whom  was  aged  seventy-four, 
— who  recollected  these  fisheries  sixty  years  ago,  and  there  were  nets 
then  and  since  used  at  the  hollows  in  the  sand  just  as  they  were 
used  now.     Old  men  deceased  had  also  told  these  witnesses  that  in 
•  their  time  the  nets  were  used  in  the  same  way.     Before  the  river 

walls  were  straightened  in  1844  by  virtue  of  the  Eibble  Naviga- 
tion Acts,  there  were  several  of  these  hollows,  and  nets  w  ere  placed 
it  some  of  them ;  but  no  nets  were  ever  seen  by  the  oldest  witness, 
aged  seventy-four,  to  be  placed  in  any  hollow  nearer  than  200  or 
300  yards  from  the  main  channel,  and  they  were  generally  half  a 
mile  distant ;  while  a  younger  witness,  aged  fifty-six,  said  he  had 
never  ^seen  them  nearer  than  100  yards  from  the  main  channel. 
After  the  river  walls  were  built,  which  stand  in  some  places  about 
three  feet  above  the  level  of  the  sands,  new  hollows  were  formed 
close  behind  the  river  wall  by  the  action  of  the  tide  on  the  wall ; 
and  the  nets  had  been  since  that  time  always  placed  in  these 
hollows,  because  they  caught  more  fish.  One  end  of  the  net  was 
on  a  few  occasions  fixed  upon  the  top  or  side  of  the  river  wall ;  but 
the  appellant  did  not  claim  to  use  the  wall  for  this  purpose,  but 
merely  claimed  to  put  one  end  of  the  net  as  dose  to  the  river  wall 
as  might  be  necessary  for  fishing  the  hollows  behind  it  There 
were  other  hollows,  but  at  a  considerable  distance  from  the  walls, 
and  smaller  in  size.  About  fifty  years  ago,  this  channel  for  about 
half  a  mile  ran  almost  close  to  the  land  on  the  Button  side,  and 


VOL.  m.]  MICR  TERM,  XXXI  VICT.  73 

so  continued  for  a  year  or  two ;  and  during  that  time  no  baulks        1867 
wfere  placed  on  that  part  of  the  fishery;  but,  when  the  channel   Kawsto^^ 
retired  further  back  and  left  wide  sands,  the  baulks  were  put  down   backhouse. 
again. 

13.  The  Bibble  Nayigation  Acts  authorized  the  straightening  of 
the  navigable  channel  and  the  building  of  the  river  walls  in  1844 ; 
and  one  of  these  acts,  the  16  &  17  Vict,  c  clxx.  s.  154,  saves  the 
rights  of  all  lords  of  manors,  but  otherwise  the  acts  are  silent  as  to 
the  fisheries  in  question, 

14.  On  the  part  of  the  respondent,  it  was  contended  that  the 
user  of  the  baulks  had  not  been  consistent  or  certain ;  and  that 
there  was  upon  the  whole  no  evidence  that  the  baulks  were  more 
than  sixty  years  old,  and  therefore  they  must  be  illegal. 

15.  On  the  other  hand,  the  claimant,  the  now  appellant,  con- 
tended that  the  charter  of  Kic.  2,  coupled  with  the  modem  user, 
constituted  evidence  from  which  the  commissioners  were  bound  to 
presume  that  the  baulks  were  privileged  fixed  engines ;  that  there 
was,  apart  from  any  of  the  documents  produced,  abundant  evidence 
(which  was  uncontradicted)  of  the  immemorial  user  of  such  baulks 
to  entitle  the  appellant  to  a  certificate  under  28  &  29  Vict,  c  121, 
s.  41,  and  that  in  1861  and  previously  the  owner  could  have 
placed  the  baulks  in  those  hollows  in  the  sands  out  of  the  main 
channel  which  were  most  favourable  to  fishing  within  the  limits  of 
his  manor,  and  that  he  was  equally  entitled  to  place  them  close  to 
the  river  wall  which  had  been  made  in  1844,  and  that  such  new 
sites  were  substantially  the  same  as  the  previous  sites ;  that,  on 
these  grounds,  the  commissioners  were  bound  to  find  these  baulks, 
which  were  legal  in  1861,  to  be  privileged  now ;  and  that,  as  to 
their  sites,  it  was  sufficient  compliance  with  the  41st  section  of  the 
act  of  1865,  28  &  29  Vict.  c.  121,  to  describe  them  as  situate  on 
the  south  shore  of  the  river  Bibble,  within  the  manor  of  Hutton^ 
without  further  particularizing  the  exact  spots. 

16.  The  commissioners  found  as  facts  that  the  baulks  claimed 
were  situate  on  the  sands  within  the  manor  of  Button ;  that,  before 
184^  they  had  never  been  placed  in  any  hollow  nearer  the  main 
channel  of  the  river  than  100  yards ;  that  there  was,  on  the  other 
hand,  no  evidence  that  there  were  any  hollows  worth  fishing  within 
that  distance;  that  the  removing  the  baulks  dose  to  the  river 
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1867  walls  in  1844  was  an  enhancement  of  the  engines ;  and  that  there 
BAW8IOBNB  ^^  been  no  user  of  the  baulks  since  the  year  1844  on  the  sites  on 
Backhotoe    ^^^^^  *^®y  ^^  always  been  placed  before  1844. 

17.  The   commissioners  held  that  the  baulks  claimed  came 
within  the  description  of  kiddles  prohibited  by  Magna  Charta  and 
the  statutes  25  Edw.  3,  stat.  4,  c.  4,  and  45  Edw.  3,  c.  2,  and  that,  as 
Magna  Charta  prohibited  not  only  a  several  fishery  being  created 
in  tidal  rivers,  but  also  prohibited  kiddles  being  used  or  enhanced 
in  fisheries,  it  was  necessary  for  the  appellant  to  produce  evidence 
either  of  a  grant  of  the  Crown  prior  to  Magna  Charta,  or  evidence 
from  which  they  might  reasonably  presume  such  a  grant,  not 
merely  of  a  several  fishery,  but  of  the  right  to  use  fixed  engines, 
such  as  baulks,  in  such  fishery ;  that  the  charter  of  Ric  2,  even  if 
some  evidence  of  a  several  fishery  appurtenant  to  Hutton  manor, 
did  not  contain  more  than  the  usual  words  of  form  used  in  all  con- 
veyances, and  did  not  import  that  any  fixed  engines  were  then  used 
or  authorized ;  that  the  indenture  of  1754  was  a  private  arrange- 
ment between  two  neighbouring  owners,  and  was  not  binding  on, 
nor  could  be  used  to  prejudice,  the  public,  and  moreover  no  proof 
was  given  that  such  agreement  as  to  alternate  fishings  was  ever 
acted  upon;  that  the  inquisition  of  the  court-baron  omitted  all 
mention  of  baulks  which,  if  they  then  existed,  it  was  natural  to 
expect  would  be  specified  in  such  a  document ;  that  the  earliest 
evidence  of  the  existence  of  baulks  was  in  1806.    From  the  whole 
of  the   evidence   the  commissioners  drew  the  conclusion  that, 
although  they  might  reasonably  presume  that  the  lords  of  Hutton 
enjoyed  a  several  fishery  created  before  Magna  Charta,  extending 
to  the  mid-stream  of  the  river,  no  grant  to  use  baulks  was  ever 
made  by  the  Crown  prior  to  Magna  Charta  and  to  the  ancient  sta- 
tutes preceding  and  including  that  of  2  Hen.  6,  c.  15 :  and  they 
declared  that  all  the  stake-nets  in  the  manor  of  Hutton  were 
illegal,  and  they  made  their  order  that  they  should  be  abated  and 
removed.    They  further  held  that  the  baulks  were  illegal,  inas- 
much as  since  the  year  1844,  when  the  river  walls  had  been  built, 
the  baulks  had  been  enhanced  by  their  site  being  changed  to  a 
position  close  to  such  walls,  which  was  altogether  a  different  site 
relatively  to  the  navigable  channel  of  the  river  from  that  to  which 
the  previous  user  confined  them,  and  thus  there  was  no  user  in  the 
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years  1857  to  1861  of  the  baulks  on  the  sites  where  alone  they  were        1867 
legal.  Uawstorxe 

The  qnestions  of  law  for  the  Court  were, — first,  whether,  on  the  backhouse. 
eyidence  and  facts  as  found,  the  commissioners  were  bound,  as 
matter  of  law,  to  presume  and  to  find  that  the  baulks  were  privi- 
leged fixed  engines  within  the  meaning  of  the  Salmon  Fishery 
Acts,  24  &  25  Vict,  a  109,  s.  11,  and  28  &  29  Vict.  c.  121,  s.  39. 
If  the  Court  should  be  of  opinion  in  the  affirmative,  then, — 
secondly,  whether  their  certificate  ought  to  describe  the  site  of  the 
baulks  to  be  on  the  south  shore  of  the  river  Bibble  on  the  lands  in 
the  manor  of  Hutton,  without  further  defining  the  exact  spots. 

June  6.  MeHish,  Q.C.,  and  Edwards,  for  the  appellant.  It  is  not 
disputed  that  these  baulks  have  been  used  for  more  than  sixty  years, 
subject  to  the  consideration  of  the  change  of  their  position,  and  in 
the  absence  of  any  evidence  to  the  contrary,  a  jury  is  bound  to  pre- 
sume a  grant  from  such  a  use  if  it  can  have  had  a  legal  origin.  In 
this  case  it  was  not  even  necessary  that  there  should  have  been  an 
express  grant  of  the  baulks,  because  it  would  seem,  though  it  has 
never  been  expressly  decided,  that  when  a  person  had  the  soil 
of  the  river,  and  also  a  several  fishery  in  it  before  Magna  Charta, 
he  was  entitled  to  use  fixed  engines,  and  if  he  actually  did  so, 
they  would  not  have  been  rendered  illegal  by  any  of  the  subse- 
quent statutes.  It  is  true  that  Duke  of  Somerset  v.  FogweU  (1), 
shews  that  the  owner  of  a  several  fishery  in  a  navigable  river, 
cannot  be  presumed  to  be  the  owner  of  the  soil,  but  here  it  is 
expressly  found  that  the  soil  on  which  the  baulks  have  been  placed 
is  within  the  limits  of  the  manor.  It  is  clear  that  these  fisheries, 
therefore,  may  have  had  a  legal  origin :  MalcoTrhson  v.  O'Dea.  (2) 

[Byles,  J.  The  real  question  is,  whether  the  moving  the  baulks 
to  within  100  yards  of  the  bed  of  the  river  was  an  enhancement  of 
them?] 

To  enhance  does  not  mean  to  increase,  but  simply  to  set  up : 
WiUiams  v.  Wikox.  (3)  It  depends,  therefore,  upon  what  grant 
ought  to  be  presumed  from  the  user  which  has  been  proved. 
The  river  is  always  changing,  and  the  baulks  have  been  moved 

(1)  6  B.  &  C.  875.  (2)  10  H,  L.  0.  593. 

(3)  8  A.  &  E.  314. 
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1867  from  time  to  time  according  to  its  state ;  it  is  dear^  therefore, 
Rawstoriie  that  it  is  not  a  grant  to  use  certain  fixed  baulks  in  particular 
Backhoube.  places  which  ought  to  be  presumed.  It  would  seem  that  the 
grant  must  be  presumed  to  haye  been  in  accordance  with  the 
nature  of  the  river,  and  have  been  a  grant  to  have  the  baulks 
in  suitable  places  in  the  river.  Can  it  be  said  that  the  fact  that 
they  were  not  used  till  1844  within  100  yards  of  the  stream, — 
when  it  is  not  shewn  that  there  were  then  any  places  nearer  which 
were  suitable  for  fishing, — is  any  ground  for  presuming  that  the 
right  to  use  these  baulks  was  limited  to  places  beyond  that 
limit? 

[WiLLES,  J,  If  the  place  where  fixed  engines  had  always  been 
used  became  suddenly  filled  up  by  a  deposit  of  mud,  could  they  be 
moved  to  a  more  favourable  place  ?] 

No ;  but  here  the  hollows  seem  to  have  been  gradually  shifting, 
and  the  baulks  were  shifted  accordingly,  and  such  a  user  does  not 
amount  to  setting  up  new  baulks,  and  points  to  a  grant  to  use  the 
baulks  in  the  suitable  hollows  wherever  they  might  be. 

Sir  J.  B.  Kardake^  8.  O.,  and  Eannen,  for  the  respondent  There 
are  two  questions  in  this  case ;  first,  whether  there  ever  were  any 
fixed  engines  legally  in  the  river  ?  and,  if  so,  whether  those  now 
claimed  are  legal  ?  It  is  admitted  that  those  now  claimed  have 
only  existed  in  the  places  where  they  now  are  since  1844,  and  that 
they  have  been  moved  thither  only  for  the  purpose  of  fishing  more 
conveniently,  for  though  the  hoUows  may  be  the  most  convenient 
places,  it  would  be  possible  to  use  the  stake-nets  even  on  the  flat 
sands.  Many  statutes  were  passed  prohibiting  fixed  engines  in 
early  times,  partly  as  injurious  to  navigation,  and  partly  on  account 
of  the  injury  they  caused  to  the  spawn.  Magna  Charta,  c.  23,  25 
Edw.  3,  stat.  4,  c.  4, 13  Kic.  2,  c.  19,  which  referred  specially  to 
salmon  fishery;  17  Eic.  2,  c.  9,  1  Hen.  4,  c.  12,  4  Hen.  4,  c.  11, 
12  Edw.  4,  c.  7,  are  instances,  and  shew  thOat,  notwithstanding  the 
prohibitions,  persons  kept  putting  up  weirs,  kiddles,  &c.  The 
result  of  those  statutes  is,  that  no  stake-nets  can  be  legal  unless 
they  actually  existed  at  the  time  of  Magna  Charta,  and  if  they 
were  moved  and  set  up  in  another  place,  those  so  newly  set  up 
would  be  illegal,  as  contrary  to  the  statutes  against  the  ^  enhancing 
of"  such  engines. 
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[WiLLESy  J.    If  the  Crown  had,  before  Magna  Charta,  granted  a        1807 
fishery  with  a  right  to  put  kiddles  in  varions  parts  of  it»  what  wonld  bawrobhb' 
have  been  the  eflTect  of  the  first  statute  against  weirs,  kiddles,  &c.,  bacdIoube. 
which  excepted  only  those  existing  before  the  time  of  Edward  L  ? 
The  grant  of  the  Crown  colild  not  override  the  statute,  and  I 
presume  it  would  have  been  illegal  for  the  fishers  to  place  kiddles 
anywhere  except  where  they  were  at  the  time  the  statute  was  passed. 
If  that  be  so,  evidence  of  modem  user  of  kiddles  in  varying  places 
could  not  be  evidence  of  the  right  to  them,  because  there  could  be 
no  legal  grant,  or,  at  least,  no  legal  continuance  of  such  a  right.] 

By  25  Edw.  3,  stat.  4,  c.  4,  it  is  provided  that  all  weirs,  &c.,  that 
bad  been  set  up  in  the  time  of  the  King^s  grandfather,  or  afterwards, 
should  be  destroyed,  and  45  Edw.  3,  c.  2,  imposes  penalties  on 
those  who  retain  them,  and  provides  that  the  like  laws  should  hold  of 
annoyance  made  by  enhancing  of  such  weirs,  &c.,  as  by  the  new 
levying  of  them.  The  case  of  Wdd  v.  Hornby  (1)  shews  that  any 
material  alteration  of  their  character  would  be  within  the  statutes : 
and  still  more  would  setting  them  up  in  a  fresh  place  be  so. 

By  28  &  29  Vict.  c.  121,  s.  41,  the  commissioners  are  to  state 
the  place  where  the  engines  may  lawfully  be,  which  shews  that  the 
claim  must  be  to  place  engines  at  certain  fixed  spots.  [They  also  com- 
mented on  the  deeds  and  other  evidence  produced  by  the  appellant.] 

MeUiah,  in  reply.  The  difficulty  is  to  apply  the  law  to  a  case  in 
which  the  channel  in  which  the  stake-nets  are  placed  gradually 
changes,  especially  when  the  change  is  caused  by  an  erection  made 
nnder  an  act  of  parliament  expressly  reserving  the  rights  of  the 
lords  of  manors.  All  several  fisheries  on  the  west  coast  seem 
to  have  been  fished  by  stake-nets,  and  there  is  no  doubt  that  this 
has  been  a  several  fishery  from  time  immemorial.  No  question 
arises  as  to  their  interruptiDg  navigation,  for  a  certificate  from  the 
commissioners  would  afford  no  protection  against  an  indictment  if 
they  are  so.  In  fact,  however,  it  has  not  been  found  by  the  com- 
missioners that  the  river  was  navigable  in  the  time  of  King  John. 
The  commissioners  would  sufficiently  comply  with  28  &  29  Vict, 
c  121,  s.  41,  by  describing  the  boundaries  within  which  they  were 

to  be  placed. 

Cur.  adv,  vuU. 

(1)  7  East,  195. 
Vol.  111.  1  2 
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1M7  November  25.    The  jadgment  of  the  Oourt  (Bovill,  0.  J.,  and 

BAwiTOBnT  Willes,  J.),  was  delivered  by 

Backboubb.  Boyill,  C.J.  This  case  was  argued  last  term,  before  my 
Brother  Willes  and  myself,  who  were  the  only  judges  who  heard 
the  whole  of  the  argument  I  have  now  to  deliver  our  judg- 
ment 

It  was  an  appeal  from  a  decision  of  the  Special  Commissioners  for 
English  Fisheries  under  the  Salmon  Fisheries  Acts,  by  which  they 
held  that  certain  baulks  or  stake-nets  which  the  appellant  claimed 
to  use  in  the  estuary  of  the  river  Bibble  were  illegal. 

The  material  question  stated  upon  the  special  case  for  the  judg- 
ment of  this  Court  was,  whether,  on  the  evidence  and  facts  as 
found,  the  commissioners  were  bound,  as  matter  of  law,  to  presume 
and  to  find  that  the  baulks  were  privileged  fixed  engines,  within 
the  meaning  of  the  Salmon  Fisheries  Acts. 

The  claim  was  originally  made  for  four  baulks  or  stake* 
nets ;  but,  upon  the  argument,  the  appellant  confined  his  case 
to  three  of  the  baulks,  and  which  alone,  therefore,  are  now  in 
question. 

From  the  form  in  which  the  question  is  submitted  to  us,  it  is 
not  necessary  to  enter  into  a  minute  examination  of  the  details  of 
the  evidence  adduced  before  the  commissioners.  There  was,  no 
doubt,  evidence  well  deserving  their  consideration :  and  if  during 
all  living  memory  the  enjoyment  of  the  right  claimed  had  been 
uniform  and  unvarjring,  and  consistent  also  with  the  ancient 
documents  of  title,  we  think  the  commissioners  would  have  been 
bound  to  refer  it  to  a  legal  origin,  as,  by  grant,  charter,  or 
immemorial  usage,  if  possible,  and  to  have  presumed  that  the 
three  baulks  in  question  were  legal  and  privileged  engines,  within 
the  meaning  of  the  Salmon  Fisheries  Acts. 

The  difference  in  the  situation  of  the  baulks  since  1844,  how- 
ever, at  once  introduces  a  difficulty  in  the  way  of  the  appellant, 
which  is  of  the  more  importance  in  these  cases,  because,  by  the 
41st  section  of  the  act  of  1865,  the  commissioners  are  bound 
to  fix  the  situation,  size,  and  description  of  the  engines  which 
they  are  to  certify  as  privileged.  The  use  of  the  engines  in  the 
particular  situations  where  they  have  existed  of  late  years  cer- 
tainly could  not  be  carried  back  earlier  than  the  year  1844,  and 


Backhocsi* 
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this  under  the  drcumstances  would  not  be  sufficient  to  found  the  I8e7 
piesnmption  of  a  right  to  have  them  at  those  particuhu*  places ;  Bawrobki 
and,  if  the  right  to  hare  them  in  the  situations  where  they  had 
existed  previously  to  1844  was  relied  upon,  the  appellant  was  met 
by  the  &ct  that  they  had  not  been  so  used  in  those  places  during 
the  open  season  of  either  of  the  five  years  1857  to  1861^  as 
required  by  the  act  of  1865. 

In  order  to  avoid  these  difficulties^  the  appellant's  counsel  was 
driven  to  contend  that  the  appeUant  had  proved  a  right  to  have 
reasofidble  engines  in  reasonable  places  with  reference  to  the 
changing  of  the  bed  of  the  river,  and  that  the  commissioners  were 
bound  .to  make  a  piesumption,  and  to  find  accordingly,  in  favour 
of  such  a  right. 

The  utmost  extent,  however,  to  which  that  argument  could  in 
our  opinion  prevail,  would  be  that  the  commissioners  might  be  at 
liberty  to  presume  such  a  right  in  the  terms  in  which  it  was 
contended  for  by  the  appellant 

From  the  very  nature  of  the  evidence  in  other  respects, 
depending  upon  the  vague  and  general  language  of  the  more 
ancient  documents,  the  deed  of  arrangement  of  1757,  the  making 
and  the  effect  of  the  artificial  new  embankment  in  1844  (which 
might  prevent  the  enjoyment  of  ancient  rights  without  creating  any 
new  privileges),  and  from  considerations  arising  from  the  owner- 
ship of  the  soil  itself  and  a  several  fishery  in  half  the  river,  and 
the  changes  in  the  course  of  the  river  taken  in  connection  with  the 
mode  and  places  of  using  the  baulks,  and  the  varying  situations 
and  number  of  them,  and  which  necessarily  involved  the  question 
of  whether  there  had  been  any  enhancement  of  the  baulks;  we 
think  the  case  was  one  essentially  for  the  consideration  and 
determination  of  the  commissioners  as  a  mixed  question  of  fact 
and  law,  and  not  one  where  they  were  bound  as  matter  of  law  to 
make  the  presumption  in  favour  of  the  appellant ;  and  certainly 
not  in  the  terms  for  which  he  contends,  viz.  to  have  reasonable 
engines  in  reasonable  places. 

We  need  only  add  that  the  commissioners  in  these  cases  are 
bound  to  see  that  the  right  to  privileged  engines  is  satisfactorily 
made  out  by  the  party  who  claims  to  use  them ;  and  we  do  not 
wish  to  throw  any  doubt  upon  the  correctness  of  the  conclusion  at 

12  .  2 
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1867       which  they  have  arrived  in  this  instance,  though  this  is  not  the 
BiaraioBNs'  question  submitted  for  our  judgment. 
BaobSousi.       ^^'  judgment  is  therefore  in  favour  of  the  respondent. 

Judgment  for  {he  respondent. 

Attorneys  for  appellant :  Ridsdale  &  Craddoek. 
Attorney  for  respondent :  The  SolieUor  to  the  Treasury. 


Nov.  30.  8HRIMPT0N  v.  THE  SIDMOUTH  RAILWAY  COMPANY. 

Company-^'Scire  Faeic»^Ditcretion  cf  the  Cbuff— 8  Vict.  c.  16,  t.  36. 

On  an  application  by  a  judgment  creditor  of  a  company  for  a  scire  facias  against 
a  shareholder,  mider  8  Vict  o.  16,  s.  36,  the  Court  has  a  discretion  as  to  allowing 
the  writ  to  issue. 

Bulb  calling  on  two  shareholders  in  the  Sidmouth  Bailway 
Company,  named  Ellis  and  Millington,  to  shew  cause  why  a  writ  of 
scire  facias  should  not  be  issued  against  them  to  enable  the  plain- 
tiff to  have  execution  against  them  on  a  judgment  obtained  by 
the  plaintiff  against  the  company. 

The  plaintiff's  affidavits  shewed  that  the  plaintiff  had  obtained 
judgment  for  1162Z.  18s.  4d. ;  that  there  was  no  property  of  the 
company  on  which  to  levy  the  execution;  and  that  Ellis  and 
Millington  were  holders  of  shares  in  the  company,  which  were  not 
fully  paid  up. 

Affidavits  in  answer  had  been  filed  on  the  part  of  Ellis  and 
Millington,  from  which  it  appeared  that  the  plaintiff  was  the  con- 
triBustor  for  the  railway,  and  had  been  a  shareholder  in  the  company 
of  more  than  7000Z.  worth  of  shares,  upon  which  nothing  had  been 
paid,  and  shortly  before  applying  for  this  rule  had  transferred 
them  all  to  a  person  living  in  a  public  lodging-house  in  Fetter 
Lane,  who,  they  believed,  was  not  a  bon&  fide  holder. 

HoU  shewed  cause.  .  The  transfer  of  shares  by  the  plaintiff  was 
not  bona  fide,  but  only  to  free  himself  fix)m  liability  in  respect  of 
them,  and  he  must  be  treated,  therefore,  as  being  still  the  owner. 
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He  has  thus  no  right  to  proceed  against  other  shareholders  while        1867 
he  is  himself  indebted  to  the  company  in  a  far  larger  amount    Bhkuutok 
The  issae  of  the  writ  is  a  matter  for  the  discretion  of  the  Court,    snmauib 
and,  mider  the  circumstances  of  this  case,  they  will  not  give  the  Bailwat  Go.  - 
plaintiff  any  aid  in  enforcing  his  claim. 

The  case  of  Marisse  v.  Boyal  BrUidh  Sanh  (1),  which  will  be 
relied  on  by  the  plaiutiff,  was  decided  on  a  different  statute ;  the 
words  of  the  present  statute  shew  plainly  that  the  Court  can 
exercise  a  discretion  in  granting  the  writ;  and  in  Scott  v.  Uaibridffe 
and  Biekmansworth  Bailway  Company  (2),  the  Court  exercised  its 
discretion  and  refused  to  allow  the  writ  to  issue. 

S^^owny  Q.C.y  and  J.  Philips,  in  support  of  the  rule.  The  Court 
has  no  discretion  in  this  matter ;  but  if  the  circumstances  required 
by  the  act  of  parliament  (8  Vict.  c.  16,  s.  36),  are  once  shewn  to 
exist,  the  plaintiff  is  entitled  to  a  writ  of  scire  facias  as  of  right; 
this  was  decided  in  Morisse  t.  Boyal  British  Bank.  (1) 

[Btles,  J.  Does  the  Joint  Stock  Bank  Act  (3),  on  which  that 
case  was  decided,  contain  similar  words  to  those  in  the  statute  we 
are  considering  ?] 

The  words  are  not  the  same ;  but  the  principle  upon  which  that 
case  was  decided  applies  equally  to  the  present  statute.  In 
MacdougaU  v.  Palerson  (4)  it  was  held  that  the  County  Court 
Acts  were  imperative,  though  using  the  word  **may,"  and  that  the 
Court  could  not  refuse  to  allow  the  plaintiff  his  costs  under  the 
drcumstances  mentioned  in  the  act;  and  Crake  v.  PoweU  (5),  and 
Beed  V.  Oardner  (6),  are  to  the  same  effect.  This  Court  caimot 
enter  into  the  equities  of  the  case,  and  decide  upon  the  relative 
liabilities  of  the  different  shareholders^  and  if  the  plaintiff  were 
treated  as  holder  of  the  shares  which  he  has  transferred,  the  other 
shareholders  would  still  be  bound  to  contribute  something  towards  ^ 
his  debt.  If  Ellis  and  Millington  pay  more  under  this  writ  of  scire 
facias  than  is  fairly  due  from  them,  the  37th  section  of  the  act'. 
(8  Yict.  c  16),  affords  to  them  a  means  of  reimbursing  themselves. 

Cur.  adv.  vuU. 

(1)  1 CB.  (N.S.)  67 ;  26  L.J.  (C.P.)  62.      (4)  11 C.  B.  755 ;  21  L.  J.  (C.P.)  27. 

(2)  Uw  Rep.  1  0.  P.  696.  (5)  2K&B.210;21L.  J.(Q.B.)183. 

(3)  7  &  8  Vict.  c.  118, 8. 13.  (6)  8  Ex.  651 ;  22  L.  J.  (Ex.)  253. 
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1867  Jane  4.     The  judgment  of  the  Comi  (Borill,  CJ.,   Byles, 

Quamxnm  Seating,  and  Montagae  Smith,  J  J.),  was  deliyeted  by 
QiBmfcm  BoYiLLy  C  J.  In  this  case  we  consider  that  we  haye  a  discretion. 
Railway  Co.  ^^^ j  ^y^  ^^  circumstances  shewn  by  the  affidavits  of  the  share- 
holders against  whom  it  is  proposed  to  issae  the  writ  require 
explanation  before  the  writ  should  be  allowed  to  issue.  As,  how- 
ever, the  plaintiff  has  not  yet  filed  affidavits  in  reply,  we  think 
that  he  should  have  an  opportunity  of  doing  so.  The  rule  will, 
therefore,  be  enlarged,  that  the  plaintiff  may  file  affidavits  in  reply. 
The  case  of  Sardinge  v.  WAder  (1),  shews  plainly  that  Einders- 
ley,  V.C.,  thought  that  a  court  of  law  ought  to  inquire  into  cir- 
cumstances such  as  those  suggested  in  the  present  case,  befi^ie 
allowing  a  writ  of  scire  facias  to  issue. 

November  30.  The  plaintiff  having  filed  affidavits  in  reply, 
explaining  how  he  had  obtained  and  dealt  with  the  shares^  the 
Courty  after  aigument^made  the  rule  absolute  to  issue  a  scire  fiGuuas. 

BvUabidhUe. 

Attorneys  for  plaintiff:  Mackenzie  A  Trinder. 
Attorney  for  shareholders :  H.  D.  llderton. 


Nov.  13.  BECKETT  v.  THE  MIDLAND  RAILWAY  COMPANT. 

Bailway  Company — Compenaation  for  Lands  "  injuriously  affected,^  wOhin  the 
Lands  Clauses  Consolidation  Aci,  1846  (8  Viet.  e.  18),  s.  68,  and  BaHwayi 
Clauses  Consdidation  Aa,  1845  (8  Vict.  e.  20),  m.  6, 16. 

To  entitle  a  claimant  to  oompenflation  under  the  Lands  Clauses  Consolidatioii 
Act,  and  Railways  Claoaes  Consolidation  Act,  1845,  lie  must  shew  that  he  has 
sustained  a  particular  damage  from  the  execution  hy  the  company  of  the  works 
authorized  by  the  special  act,  and  that  the  damage  is  one  for  which  he  might 
have  maintained  an  action  if  the  work  had  not  been  authorized  by  parliament ; 
and,  further,  that  the  injury  of  which  he  complains  is  an  injury  to  his  estate,  and 
not  a  mere  obstruction  or  inconvenience  to  him  personally  or  to  his  trade, 
althongh  it  might  have  been  the  subject  of  an  action  if  the  works  which  occa- 
sioned it  had  not  been  executed  under  the  sanction  of  parliament. 

And  the  damage  must  be  one  whicli  is  sustained  in  respect  of  the  property  itself, 
and  not  in  respect  of  any  particular  use  to  which  it  may  from  time  to  time  be  put. 

(1)  1  Dr.  &  8m.  101 ;  29  L.  J.  (Ch.)  at  p.  164. 
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The  pUuntiflf  was  poesessed  of  a  hoiue  fronting  on  a  public  highwaj.    The         ige7 
defendaots^  a  railway  company,  under  the  powers  conferred  upon  them  by 


THananT 

V. 


tbeir  special  act,  erected  an  embankment  on  a  portion  of  the  highway  opposite 

to  the  plaintiff's  house,  thereby  narrowing  the  road  from  fifty  to  thirty-three      HiOLaHD 

feet,  end  thus,  according  to  the  evidence,  materially  diminishing  the  value  BulwatOo. 

of  the  hoQse  for  selling  or  letting,  and  ohstructiDg  the  access  of  light  and  air 

toit:— 

Edd,  that  this  was  such  a  permanent  injury  to  the  estate  of  the  plaintiff  in  the 
premises  as  to  entitle  him  to  compensation  under  the  Lands  Clauses  Consolidation 
Act,  and  Railways  Clauses  Consolidation  Act,  1845. 

Bieket  v.  MetropolUan  BaUway  Company  (Law  Rep.  1 H.  L.  175),  observed  upon 
and  distinguished. 

The  declaration  is  set  oat^  Law  Bep.  1  C.  P.  241,  where  the 
Oonrt  gave  judgment  for  the  defendants  on  a  demurrer  to  the 
second  plea. 

The  first  plea  was  that  the  messuage  and  the  plaintiff's  interest 
therein  were  not  injuriously  affected,  within  the  meaning  of  the 
Lands  Clauses  Consolidation  Act,  1845,  by  the  execution  of  the 
defendants'  works,  nor  was  the  plaintiff  entitled  to  compensation. 
Issue  thereon. 

The  cause  was  tried  before  Cockbum,  C.J.,  at  the  last  spring 
assizes  at  Bedford.    The  tenant  of  the  house  in  question,  which 
was  situate  in  Ampthill  Street,  Bedford,  stated  that  the  road  in 
front  of  the  premises,  which  had  formerly  been  fifty  feet  wide,  had 
been  narrowed  by  means  of  an  embankment  made  by  the  defend- 
antB  upon  a  portion  of  it  to  thirty-three  feet ;  that  the  light  to  the 
lower  room  of  the  house  had  been  thereby  sensibly  diminished ; 
and  that  the  narrowing  of  the  road  was  a  great  discomfort,  and 
occasioned  inconvenience  by  reason  of  carriages  beiug  compelled 
to  go  some  distance  beyond  the  gate  before  they  could  turn.    One 
Polling,  an  auctioneer  and  surveyor,  who  knew  the  premises  well, 
and  who  had  acted  for  the  sellers  when  the  plaintiff  bought  the 
property,  stated  that  he  considered  that  the  house  was  seriously 
damaged  for  occupation  purposes  by  the  embankment,  and  conse- 
<lU6ntly  depreciated  in  value  by  such  embankment  and  also  by  the 
narrowing  of  the  road ;  that  it  was  reduced  from  a  second  to  a 
thiid-dass  property ;  that  whereas,  before  the  erection  of  the  com- 
pany's works,  the  house  was  worth  30Z.  a  year,  he  considered  it 
now  worth  only  231,  a  year ;  that  in  his  opinion  it  was  reduced 
from  sixteen  to  twelve  and  a  half  years'  purchase.    This  witness 
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1807       estimated  the  total  depieciation  of  the  piemiaes  at  1927.  lOs^  one 

Bhbeit     ludf  of  which  he  ascribed  to  the  loss  of  prospect  and  to  the  bonse 

-fgj^^j^gg^     being  overlooked  from    the    embankment,   and  the   remainder 

Bailwat  Go.  fgoi  St.)  to  the  contraction  of  the  road  and  the  diminution  of 

light  and  air.    Another  witness  (Edward  Usher),  an  architect  and 

surveyor,  stated  that  in  his  judgment  the  letting  and  selling  value 

was  depreciated  by  the  embankment  and  by  the  narrowing  c^  the 

road,  by  reason  of  the  impeded  access  of  light  and  air  and  approach 

to  the  house. 

A  surveyor  called  on  the  part  of  the  defendants  denied  that  the 
access  of  light  and  air  to  the  premises  was  seriously  affected  by  the 
embankment^  and  stated  that  he  saw  nothing  but  the  shutting  out 
of  the  prospect  and  the  overlooking  which  could  tend  to  diminish 
the  value  of  the  premises ;  and  that  their  value  was  not  afikcied  by 
the  narrowing  of  the  road  (apart  from  the  embankment),  thirty- 
six  to  forty  feet  being  a  full  width  for  a  road  in  front  of  such  a 
class  of  house. 

HIb  Lordship  left  it  to  the  jury  to  say  whether  there  had  been 
any  diminution  of  light  or  of  air  by  reason  of  the  embankment,  or 
any  diminution  in  the  value  of  the  plaintiff's  house  by  reason  of 
the  contracting  of  the  road  in  front  of  it. 

The  jury  found  in  the  affirmatiTe  on  both  questions,  and  a 
verdict  was  entered  for  the  plaintiff  for  802.,  the  amount  found  by 
the  award,  subject  to  a  motion. 

ffMaHetff  Q.0.9  in  Easter  tenn,  obtained  a  rule  nisi  to  enter 
a  verdict  for  the  defendants^  or  a  nonsuit,  on  the  ground  that 
there  was  no  evidence  of  any  injurious  affecting,  or  of  special 
damage  whereby  such  injurious  affecting  could  be  caused,  by 
narrowing  of  the  road,  irrespective  of  damage  caused  by  the 
raising  of  the  embankment. 

Keane,  Q.C.f  and  Douglas  Braton,  shewed  cause.  At  the  trial 
the  jury  found  that  the  access  of  light  and  air  to  the  plaintiff's 
house  was  sensibly  diminished  by  reason  of  the  embankment,  and 
that  the  value  of  his  premises  was  affected  by  the  narrowing  of  the 
road  in  front  of  them.  The  only  question  which  is  reserved  to  the 
Court  is,  whether  there  was  any  evidence  to  warrant  the  finding 
that  the  premises  had  been  thereby  injuriously  affected,  according 
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to  the  judicial  consti'uctioii  which  has  been  put  upon  those  words.        1867 
The  question  is  one  upon  which  there  has  as  yet  been  no  judicial     beckstt 
decision ;  for,  the  judgment  of  the  House  of  Lords  in  BicJeet  v.     hj^j^^d 
MetropoiUan  BaSway  Company  (1)  turned  mainly  upon  the  absence  Hau^wat  Co. 
of  what  is  called  structural  damage,  and  the  remoteness  of  the 
cause  of  action. 

[WiLLESy  J.  That  is,  that  there  must  be  some  injury  to  the 
corpus  of  the  property,  aud  not  merely  an  abridgment  of  the  con- 
Tenient  user  of  it.  Bickefs  Case  overniles  Wilkes  v.  Hungerford 
Market  Company  (2),  which  had  been  decided  in  this  Court  eleyen 
years  before  the  passing  of  the  8  Yict  cc  18,  20,  and  which  must 
be  assumed  to  have  been  in  the  minds  of  the  legislature. 

It  muBt  be  conceded  that  that  case  is  no  longer  law.    But  the 
question  is  whether  property  is  not  injuriously  affected  when  its 
Talue  is  lessened.   Bailway  companies  are  not  like  corporate  bodies 
already  existing.    They  are  the  creatures  of  the  acts  of  parliament, 
and  are  subject  to  all  the  duties  and  penalties  which  the  legisla- 
ture has  thought  fit  to  impose  upon  them.    If  it  had  been  intended 
that  compensation  should  be  paid  only  in  those  cases  in  which  an 
action  would  have  lain  but  for  the  authority  given  by  the  statute 
under  which  the  works  are  being  erected,  it  would  have  been  so 
provided  in  terms.    Before  the  passing  of  the  railway  acts,  there 
were  many  wrongs  for  which  there  was  a  remedy  by  action  as  well 
as  by  indictment :  the  circumstance  of  the  party  aggrieved  having 
a  remedy  by  indictment  did  not  necessarily  deprive  him  of  his 
right  to  resort  to  an  action :  Co.  Litt.  56.  a. ;  BvsseU  v.  Men  of 
Devon  (3) ;  Chichester  v.  Lethhridge  (4) ;  Bose  y.  Oroves.  (5)    Lord 
Cranworth,  in  Bicket  v.  MetropdUan  Bailway  Company  (6),  speak- 
ing both  of  the  6th  and  16th  sections  of  the  8  Yict.  c.  18, 
says :  ^  Both  principle  and  authority  seem  to  me  to  shew  that  no 
case  comes  within  the  purview  of  the  statute,  unless  where  some 
damage  has  been  occasioned  to  the  land  itseK,  in  respect  of  which, 
but  for  the  statute,  the  complaining  party  might  have  maintained 
an  action.    The  injury  must  be  actual  injury  to  the  land  itself,  as, 

(1)  Law  Bep.  2  XL  L.  175.  (5)  5  M.  &  G.  613  ;  6  Soott  (N.  R.) 

(2)  2  Bing.  N.  C.  281 ;  2  Soott,  446.  645. 

(3)  2  'i\  R.  667.  (6)  Law  Rep.  2  H.  L.  at  p.  198. 

(4)  Willes,71. 
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1867  by  loosening  the  foundation  of  baildings  on  it,  obstructing  its  light 
BicKsiT  or  its  drains,  making  it  inaccessible  by  lowering  or  raising  the 
VmuLXD  S^^^^  immediately  in  front  of  it,  or  by  some  such  physical  dete- 
Raawat  Ca  rioration."  The  finding  of  the  jury  renders  it  unne6essary  to  conr 
sider  the  extent  of  the  damnification  in  this  case.  It  may  be 
assumed  that  the  defendants  have  incroached  upon  the  entire  road 
with  the  exception  of  a  foot.  Without  going  the  extreme  length 
of  the  judgment  of  Erie,  C.J.,  in  the  Exchequer  Chamber,  in 
Bieket  y.  MetropolUan  BaUway  Campany  (1),  it  is  impossible  to 
say  that  the  plaintiff  in  this  case  has  not  sustained  actionable 
damage.  His  house,  though  unchanged  as  to  its  site,  is  substan- 
tially altered  as  to  its  position,  making  it  as  Erie,  C  J.,  observes, 
''less  useful  and  agreeable  to  the  occupier,**  reducing  it  from  a 
second  to  a  third-class  house,  and  diminishing  its  rental  from  30/. 
a  year  to  232.  The  judgment  of  the  Lord  Chancellor  in  Biekd  t. 
Metropolitan  BaUway  Company  (2)  amounts  in  substance  to  this* 
that  the  damage  which  was  the  foundation  of  the  claim  made  by 
the  plaintiff  for  compensation  was  too  remote  to  be  the  subject  of 
an  action.  The  rest  was  mere  argument  Lord  Westbary  is  the 
only  one  of  the  learned  lords  who  has  referred  to  any  extent  to 
what  the  legislature  must  have  meant  by  the  words  ''injuriously 
affected."  His  Lordship  says  (3)  :  "  It  is  material  to  observe  that 
compensation  under  these  statutes  is  given  for  damage  resulting 
from  lawful  acts  done  by  the  companies  in  the  exercise  of  their 
powers.  Such  acts  are  not  injuries  or  grounds  of  action  at  law, 
although  they  may  cause  damage,  and  consequently  give  a  right  to 
compensation  under  the  statute.  When  an  act  is  done  by  a  company 
in  excess  of  its  powers,  or  in  a  wanton  and  careless  use  of  them, 
there  is  an  injury  for  which  the  sufferer  retains  a  remedy  by  an 
action  at  common  law  or  by  suit  in  eqiuty  for  an  injunction :  bat 
things  done  by  a  company  in  the  due  execution  of  its  powers  are 
lawful,  being  duly  authorized,  and  no  action  lies  on  account  of 
them.  When,  therefore,  the  general  railway  acts  use  the  term 
'injuriously  affected,'  the  word  'injuriously'  does  not  mean 
*  wrongfully '  or  '  unlawfully ;'  nor  does  it  imply  that  compensation 
is  limited  to  cases  where  the  act  done  is  such  as  but  for  the  powers 

(1)  5  B.  &  S.  at  pp.  165,  166 ;  34         (2)  Law  Rep.  2  H.  L.  at  p.  186. 
L.  J.  (Q.B.)  at  pp.  261,  262.  (3)  Law  Rep.  2  H.  L.  at  p.  202. 
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given  would  be  a  tort  at  common  law.  The  words  mean  *  damn-  iser 
oiidy  affected*  only ;  and  the  conseqnential  right  to  compensation  bbokkt^ 
is  the  creature  of  the  statutes,  to  be  ascertained  and  measured  by  Mi^Am> 
the  positiTe  measure  of  the  enactments^  and  not  by  analogy  to  Railway  Oo. 
actions  of  tort  or  trespass.  There  is  nothing  in  the  statutes  to 
warrant  the  position  that  there  shall  be  no  compensation  where  at 
common  law  there  would  have  been  no  right  of  action."  In  Brand 
T.  EammenmUh  and  City  Railway  Company  (1),  it  was  held  by 
the  Exchequer  Chamber,  reversing  the  judgment  of  the  Court  of 
Qoeen's  Bench  (2),  that  the  owner  of  a  house,  none  of  whose  land 
has  been  taken  for  the  purposes  of  the  railway,  is  entitled  to  claim 
compensation  against  the  company  who  constructed  the  railway 
(nndar  SB.  6,  16,  of  the  8  Yict.  c.  20),  in  respect  of  injury  to 
the  house  (which,  though  not  structural,  depreciates  its  value,) 
caused  by  vibration,  smoke,  and  noise  in  running  locomotives  by 
another  company,  with  trains  in  the  ordinary  manner,  after  the 
constructioii  of  the  railway.  And  in  Eagle  v.  Charing^Oron  ItaU' 
way  Company  (3),  diminution  of  light  by  reason  of  the  execution 
of  the  works  of  the  company  was  held  to  give  a  claim  to  compensa- 
tion. Caledonian  BaUivay  Company  v.  Ogilvy  (4),  which  will  be 
lelied  on  for  the  defendants,  is  distinguishable  on  the  ground 
that  the  thing  ocmiplained  of  was  a  mere  inconvenience  which 
Mr.  Ogilvy  sustained  from  the  level  crossing  in  common  with 
all  the  rest  of  the  Queen's  subjects  who  had  occasion  to  use 
the  highway. 

OMaJley,  Q.a,  FiM,  Q.C.,  MundeH,  Q.a,  and  Merewether,  in 
support  of  the  rule.  The  6th  and  16th  sections  of  the  8  Vict.  c. 
20,  apply  only  to  cases  where  lands  are  taken  for  the  purposes  of 
the  railway,  or  are  injuriously  affected  by  its  construction.  The 
question  in  this  case  arises  solely  upon  the  construction  of  the 
68th  section  of  the  8  Vict,  c  18,  which  provides  for  the  case 
of  lands,  no  part  of  which  are  taken  by  the  company,  being 
"injuriously  affected  "  by  the  execution  of  their  works. 

jBoviLL,  C.J.  The  three  acts,  cc.  16,  18,  20,  are  all  incor- 
porated in  the  special  act  of  the   Midland  Railway  Company. 

(1)  Uw  Rep.  2  Q.  a  223.    This  case  (2)  Law  Rep.  1  Q.  B.  130. 

^s  about  to  oome  before  the  House  of  (3)  Law  Rep.  2  C.  P.  638. 

^ds.  (4)  2  Macq.  229. 
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1867       Tbe  Lord  Chancellor  and  Lord  Granworth,  in  Bieid  v.  Mdropo- 
^^^^T     '^»  Bailway  Company  (1)  refer  especially  to  the  16th  section  of 

MiDLAiiD    ^^^  Bail  ways  Glanses  Consolidation  Act 
Bailwat  Go.    .  Keating,  J.    I  look  upon  the  68th  section  of  the  Lands  Glaoses 
Consolidation  Act  as  procedure  only.] 

It  may  be  that  for  the  purposes  of  this  atgnment  there  is  no 
material  distinction  between  the  two  statutes.  The  real  question 
is,  whether  there  is  any  evidence  that  the  plaintiff's  premises  have 
been  injuriously  affected,  within  the  construction  which  the  recent 
decisions  have  put  upon  those  words.  It  is  submitted  that  they 
have  not  The  damage  for  which  compensation  is  claimed  must  be 
one  in  respect  of  which  the  claimant  might  have  maintained  an 
action  against  the  company  if  their  works  were  unauthorized  by 
an  act  of  parliament :  Olover  t.  North  Staffordshire  Bailway  Cbm- 
pany  (2) ;  Bieket  y.  Metropolitan  BaUivay  Company,  (3)  The  com- 
pany, having  a  right  under  their  special  act  to  incroach  upon  a 
highway  in  the  neighbourhood  of  Bedford,  erected  an  embankment 
which  covered  the  road  opposite  the  plaintiff's  house  to  the  extent 
of  about  seventeen  feet  of  its  width.  To  entitle  him  to  claim 
compensation  for  that,  the  plaintiff  must  not  only  shew  an  action- 
able damage,  but  a  damage  which  is  actionable  by  reason  of  an 
injury  done  to  land.  That  distinction  was  £b:st  taken  in  Caledonia/n 
Bailway  Company  v.  Ogilvy.  (4)  There,  the  company  interfered 
with  the  access  to  the  claimant's  house  by  a  level  crossing  on  the 
highway :  and  it  was  held  that  that,  being  an  inconvenience  to 
which  all  the  Queen's  subjects  were  exposed,  was  not  a  ground  for 
compensation  under  the  acts.  Here,  the  complaint  is  that  the 
plaintiff's  access  to  his  house  is  rendered  less  convenient  by  the 
narrowing  of  the  road  by  means  of  the  embankment 

[BoviLL,  C.  J.  And  also  that  his  house  is  reduced  as  to  its 
class,  and  would  consequently  let  for  a  lower  rent.] 

That  was  the  surveyor's  opinion  only.  The  house  in  OffUvys 
Case  would  probably  command  a  lower  rent  in  consequence  of 
the  obstruction. 

[Btles,  J.  According  to  the  decision  of  the  House  of  Lords, 
Mr.  Ogilvy  would  have  had  no  compensation  if  a  railway  had 

(1)  Law  Rep.  2  H.  L.  194, 197, 198.  (3)  Law  Rep.  2  H.  L.  175. 

(2)  16  Q.B.  912 ;  20  L.  J.  (Q.B.)  37C.  (4)  2  Macq.  229. 
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doesed  the  highway  whidi  gave  him  access  to  his  house,  both  to        18G7 
the  right  and  to  the  lefL]  ^l^iuxm^ 

In  Biekefs  Case  {1),  the  obstruction  was  so  near  to  the  plaintiff's     mtolahd 
house  that  customers  were  prevented  from  going  there  for  refresh-  Bailwai  Co. 
ment  with  the  same  facility  as  before;  and  the  saleable  value  was  ' 

materially  diminished.  The  judgment  of  Erie,  C.  J.,  in  the  Exche- 
quer Chamber  (2)  rests  mainly  upon  the  case  of  Charnberlain  v.  Weri 
of  London  and  Crystal  Palace  BaUway  Company  (3),  which  is 
altogether  distinguishable  from  the  present  case.  There  it  was 
expressly  found  that  there  was  the  kind  of  special  and  particular 
injury  which  the  law  requires :  the  claimant's  private  access  to  a 
public  road  was  obstructed.  The  case  of  Baker  v.  MoorOy  dted  by 
Gould,  J.,  in  Iveeon  v.  Moore  (4),  must,  like  Wilkes  v.  Hunffofford 
Market  Company  (5),  be  taken  to  have  been  ovemiled  by  Bieket  v. 
Metropolitan  Bailioay  Company*  (1) 

BoYiLL,  C.  J.  This  ease  depends  on  the  6th  and  16th  sections  of 
the  Railways  Glauses  Consolidation  Act,  1845  (8  Yict  c.  20),  and 
the  68th  section  of  the  Lands  Clauses  Consolidation  Act,  1845 
(8  Vict.  e.  18),  and  must  be  governed  by  the  construction  placed 
npon  these  enactments  by  the  House  of  Lords,  in  the  recent  case  of 
Bieket  V.  Metropolitan  BaUway  Company.  (1) 

By  the  6th  section  of  the  Bailways  Clauses  Consolidation  Act, 
the  company  are  to  make  to  the  owners  and  occupiers  and  all 
other  parties  interested  in  any  lands  taken  or  used  for  the  purpose 
of  the  railway,  or  injuriously  affected  by  the  construction  thereof, 
full  compensation  for  the  value  of  the  land  so  taken  or  used,  and 
for  all  damage  sustained  by  such  owners,  occupiers,  and  other 
parties  by  reason  of  the  exercise,  as  regards  such  lands,  of  the 
powers  by  that  or  the  special  act,  or  .any  act  incorporated  there- 
with, vested  in  the  company.  By  the  16th  section,  powers  are 
given  to  interfere  with  roads,  watercourses,  and  lands,  and  other 
powesrs  are  given  of  a  very  extensive  description,  all  of  which  have 

(1)  Law  Rep.  2  H.  L.  175.  (4)  1  Ld.  Baym.  486  ;   Com.  58; 

(2)  5  B.  &  S.  156;  34  L.J.  (Q.B.) 257.      12  Mod.  262 ;  Carth.  451. 

(3)  2  B.  &  S.  605 ;  31  L.  J.  (Q.B.)  (5)  2  Bing.  N.  0.  281 ;  2  Scc.tt, 
201;inerror,2B.&S.617;  32  L.  J      446. 

(Q^O  173. 
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X^       been  fonnd  ixecessary  in  the  oonstruction  of  zailways.    Then  the 

^^yyy     clause,  which  is  commonly  called  *'  the  working  clause/'  is  subject 

^         to  this  proviso,  viz.  that,  in  the  exercise  of  the  powers  given  to 

VUii^wAY  Co.  the  company,  they  shall  do  as  little  damage  as  can  be,  and  shall 

make  fall  satisfaction  to  all  parties  interested,  for  all  damage  by 

them  sustained  by  reason  of  the  exercise  of  such  powers. 

Thus  the  railway  company,  by  yirtue  of  their  special  statutes, 
and  by  virtue  of  the  general  acts  consolidated  with  them,  have  ex- 
tensive powers  of  interfering,  not  only  with  piirate  property,  but 
with  public  rights  and  public  roads  and  highways;  the  whole 
being  subject  to  the  provisions  to  which  I  have  called  attention. 

The  68th  section  of  the  Lands  Clauses  Consolidation  Act  pro- 
vides that ''  if  any  party  shall  be  entitled  to  any  compensation  in 
respect  of  any  lands  or  any  interest  therein  which  shall  have  been 
taken  for  or  injuriously  affected  by  the  execution  of  the  works,  and 
for  which  the  promoters  of  the  undertaking  shall  not  have  made 
satis&ction,"  a  certain  remedy  may  be  adopted. 

A  distinction  was  at  one  time  sought  to  be  made,  as  I  under- 
stood, by  Mr.  Field,  between  the  68th  section  of  the  Lands  Clauses 
Consolidation  Act  and  the  6th  and  16th  sections  of  the  Bailways 
Clauses  Consolidation  Act ;  but  in  reality  there  is  no  distinction 
that  could  properly  be  made.  The  first-mentioned  section  refers 
to  the  mode  of  enforcing  the  right  to  compensation ;  the  right  to 
which  is,  as  it  seems  to  me,  governed  by  the  two  sections  of  the 
last-mentioned  act  to  which  I  have  adverted. 

Now,  the  question  arises  whether  the  plaintiff's  house  in  this 
case  was  "injuriously  affected," — which  is  the  expression  used  in 
the  68th  section  of  the  Lands  Clauses  Consolidation  Act, — and 
whether  there  is  damage  sustained  by  the  plaintiff  as  regards  his 
house  by  reason  of  the  exercise  of  the  powers  of  the  company, 
according  to  the  6th  section  of  the  Railways  Clauses  Consolidation 
Act,  and  whether  there  is  damage  sustained  by  the  plaintiff  by 
reason  of  the  exercise  of  the  powers  given  to  the  company 
according  to  the  language  of  the  16th  section  of  the  same  act. 

With  respect  to  damage  done  to  the  house,  the  jury  have  found 
that  there  was  damage,  that  the  house  itself  was  injuriously 
affected ;  and,  having  found  that,  the  extent  to  which  the  house 
was  injuriously  affected  was  not  for  them,  because  that  was  alreadr 
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settled  by  another  tribasal,  viz.  the  arbitrator  who  had  to  assess        1867 
the  amonnt.    The  only  question  in  the  case  was  whether  the  house     bsguit 
ifas   injuriously   affected,    within  the   meaning  of  the   acts   of     hxtoiand 
parliament, — whether  there  was  evidence,  in  fact,  to  entitle  the  BAawAYCo. 
jury  to  come  to  that  conclusion.     We  have  not  now  to  deal  with 
any  contradictory  evidence :  nor  have  we  to  deal  with  any  sup- 
posed misdirection  of  the  learned  judge.      The  direction  being 
rights  it  must  be  assumed  that  the  jury  were  instructed  to  find  and 
that  they  did  find  their  verdict  only  upon  that  evidence  which  was 
properly  before  them ;  and  no  complaint  can  now  be  made  of  the 
reception  of  any  evidence.    The  only  question  raised  before  us,  and 
the  only  question  which  is  open  to  the  defendants  upon  the 
evidence  as  it  appears  on  the  learned  judge's  notes,  is,  whether 
there  was  any  evidence  that  was  proper  to  be  left  to  the  jury  of 
the  plaintiff's  house  being  injuriously  affected,  within  the  meaning 
of  the  act  of  parliament,  and,  upon  that  inquiry,  and  for  the 
purpose  of  the  present  rule,  is  limited  to  whether  there  was  any 
eyidence  of  its  having  been  injuriously  affected,  within  the  meaning 
of  the  statute,  by  the  narrowing  of  the  road.    All  the  other  ques- 
tions are  entirely  beside  the  point  which  has  now  to  be  decided. 

The  evidence  as  to  the  narrowing  of  the  road  is  extremely  short. 
It  is  not  necessary  to  refer  to  the  contradictory  evidence,  because 
it  must  be  taken  that  the  jury  have  given  effect  to  that  which  was 
proved  on  the  part  of  the  plaintiff:  and,  they  having  found  that  the 
house  was  injuriously  affected,  if  there  was  any  evidence  which  was 
proper  for  their  consideration,  the  verdict  must  stand ;  and  that 
must  also  depend  in  some  degree  upon  the  construction  to  be  placed 
npon  the  language  of  the  act  of  parliament.  The  plaintiff's  tenant, 
who  gave  evidence  upon  this  point,  stated  that  the  road  had  formerly 
heen  fifty  feet  wide,  but  was  now  only  thirty-three  feet ;  that  the 
narrowing  of  the  road  was  a  great  discomfort  to  him ;  that  omnibuses 
coming  to  set  down  passengers  at  his  house  had  to  go  some  dis- 
tance further,  where  the  road  was  wider,  in  order  to  turn  ;  and  that, 
on  one  occasion,  the  conductor  had  asked  him  to  alight  three  doors 
off,  by  reason  of  the  difficulty  of  turning.  Mr.  Pulling,  the 
surveyor  and  auctioneer  who  had  acted  for  the  seller  when  the 
plaintiff  purchased  the  house,  on  this  part  of  the  case  stated  that 
he  considered  that  the  value  of  the  premises  was  diminished  by 
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18G7       the  narrowing  of  the  road,  to  the  extent  of  reducing  them  from  a 
BBCKinT     second  to  a  third-class  property ;  and  that»  whereas,  before  the 
lljjj^^j^    alteration,  the  house  was  worth  30Z.  a  year,  it  was  now  only  worth 
iiulwatCo.  23Z.  a  year;  that  its  saleable  value  was  reduced  fcom  sixteen  to 
twelve  years'  purchase ;  and  that  he  estimated  the  total  depreda- 
tion at  192Z.  IO0.,  one  half  of  which  he  ascribed  to  the  house  being 
overlooked  by  reason  of  the  embankment,  the  other  to  the  contrac- 
tion of  the  roadway  and  the  diminution  of  light  and  air.     Mr. 
Usher,  an  architect  and  surveyor,  also  spoke  to  the  contraction  of 
the  road  and  the  consequent  depreciation  in  value  of  the  plaintiff's 
premises.    One  of  the  defendants'  witnesses  (Bowdler)  also  stated 
that  the  proper  width  of  road  opposite  a  house  of  the  class  of  the 
plaintiff's  house  was  from  thirty*five  to  forty  feet.    This  evidence 
was  left  to  the  jury ;  and  the  question  put  to  them  was,  whether 
there  was  any  diminution  in  the  value  of  the  house  by  reason  of 
the  contraction  of  the  road  in  the  front  of  it.     Upon  that  ques- 
tion the  jury  found  their  verdict  in  the  affirmative.    It  seems  to 
me  that  it  was  entirely  a  question  of  tact  for  the  jury  whether  the 
house  was  or  was  not  damaged ;  and  that  we  must  now  take  it  that 
the  house  and  the  plaintiff's  interest  therein  were  permanently  and 
injuriously  affected.    I  am  also  of  opinion  that,  but  for  the  act  of 
parliament  which  authorized  the  making  of  the  railway  and  the 
narrowing  of  the  road,  an  action  might  have  been  maintained  by 
the  plaintiff  for  such  injury,  and  that  he  is  entitled  to  claim  com- 
pensation under  the  provisions  of  the  acts  I  have  referred  to.    The 
injury  complained  of  is  not  of  a  temporary  character,  as  in  Biekety* 
Metropolitan  Bailway  Company  (1),  but  is  of  a  permanent  nature, 
if  the  property  was  affected  at  all  by  the  abstraction  of  a  portion  of 
the  road  which  formed  the  access  to  the  house.    In  Bickers  Case  (1) 
the  compensation  was  claimed  in  respect  of  a  mere  temporary  ob- 
struction and  interruption  to  the  business  of  the  plaintiff    For 
that  the  House  of  Lords  held  that  he  was  not  entitled  to  maintain 
an  action  or  to  claim  compensation.    That  is  a  totally  different 
case  from  this,  where  the  injury  is  permanent,  and  the  plaintiff's 
premises  are  found  by  the  jury  .to  be  diminished  in  value  quite 
irrespective  of  the  particular  person  and  of  the  trade  carried  on- 
It  is  not  necessary  that  the  claimant's  house  should  be  actually 
(1)  Law  Rep.  2  H.  L.  175. 
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toached  or  interfered  with,  to  entitle  him  to  claim  compensation        ise? 
nnder  the  acts :  a  sabstantial  interference  with  the  enjoyment  of     BaaKsir 
light  and  air  affords  a  ground  of  action  or  of  claim  for  compensa-     mi^kd 
tion.  (1)     If  the  claimant's  right  of  access  from  or  to  the  highway  Bailvat  Go. 
was  taken  away,  nobody  would  doubt  that  he  would  be  entitled  to 
compensation.      These  are  injuries  to  the  particular  individual 
quite  apart  from  any  that  may  be  sustained  by  the  public  at  lai^e. 
If  the  entire  destruction  of  the  claimant's  access  by  raising  or 
lowering  or  diverting  the  road  gives  a  cause  of  action  or  a  right  to 
compensation,  I  am  at  a  loss  to  understand  upon  what  principle  it 
can  be  contended  that  the  obstruction  of  a  substantial  part  of  it 
does  not  give  the  same  right  of  action  and  compensation.    In  the 
one  case,  the  premises  would  be  of  no  value ;  in  the  other,  their 
value  would  be  substantially  diminished.    It  is  only  a  question  of 
degree.     A  very  slight  detraction  from  the  width  of  a  road,  like  a 
alight  obstruction  of  light  and  air,  might  occasion  no  damage  or 
injury.    This,  as  it  seems  to  me,  is  quite  in  accordance  with  the 
law  as  laid  down  by  the  Court  of  Queen's  Bench  in  Beg.  v.  Eoutem 
(hwfdiesBMlway  Company  (2),  and  in  Chamberlain  v.  Crystal  Palace 
BaSway  Compawy  (3),  and  also  with  the  view  of  Erie,  C  J.,  in 
delivering  the  judgment  of  the  Exchequer  Chamber  in  Bieiet  v. 
Metropolitan  BaUway  Company  (4)  and  the  decision  of  the  House 
of  Lords  in  the  same  case. 

The  case  of  Caledonian  BaUway  Company  v.  OgUvy  (5)  has  been 
much  pressed  upon  our  attention,  and  must,  it  is  said,  govern  our 
decision  here.  It  was  there  held  that  an  interference  vrith  a  public 
load  by  crossing  it  on  the  level  gave  a  private  individual  no  claim 
against  the  company.  The  obstruction  there  was  one  which  occa- 
sioned a  general  inconvenience  to  all  her  Majesty's  subjects.  The 
&cts  do  not  very  clearly  appear  in  the  report ;  but  the  decision 
evidently  proceeded  on  the  ground  that  no  particular  damage  or 
inconvenience  was  sustained  by  the  claimant  beyond  that  which 
Mras  suffered  by  the  general  public.  At  p.  250  of  the  report,  Lord 
St  Leonards  says :  ''  I  can  see  nothing  by  which  this  gentleman 

(1)  EagU  V.  Charing- Cross  BaUway      in  error,  2  B.  &  S.  617 ;    82  L.  J. 
Company,  Law  Rep.  2  C.  P.  638.  (Q.B.)  173. 

(2)  2  a  B.  347.  (4)  5  B.  &  S.  161. 
(3)2B.&S.605;31L.J.(Q3.)201;         (5)  2  Macq.  229. 
VouUI,                                           K  2 
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isff!       would  sustaiii  damage  beyond  what  everybody  eke  sustains.     His 
estate  is  not  damaged."    In  the  present  case  the  plaintiff's  estate 


jjjjj^^jjjj  was  found  by  the  jury  to  have  sustained  damage:  the  damages 
Bailwat  €k>.  are  assessed,  not  by  reason  of  any  matter  merely  personal  to  the 
plaintiff;  but  the  house  itself  was  damaged.  The  opinion  ex- 
pressed by  the  Lord  Chancellor  (Lord  Cranworth)  is  pretty  much 
to  the  same  effect  This  case  is  therefore  clearly  distinguishable 
from  OgUvtf's  Case.  (1)  I  think  the  plaintiff  is  entitled  to  retain 
the  verdict. 

Welles,  J.    I  am  of  the  same  opinion.    Whatever  difiBLcnlties 
may  have  arisen  in  other  cases,  this  appears  to  me  to  be  a  perfectly 
plain  one.    To  entitle  a  claimant  to  compensation  imder  the  Lands 
Clauses  Consolidation  Act,  1845,  two  things  must  concur,  viz.  that 
he  has  sustained  a  particular  damage  from  the  execution  by  the 
company  of  the  works  authorized  by  the  special  act,  and  that  the 
damage  was  one  for  which  he  might  have  maintained  an  action  if 
the  work  was  not  authorized  by  parliament.    To  these  propositions 
everybody  will  now  assent,  notwithstanding  some  observations  of 
the  very  able  and  learned  lords  in  Bickd  v.  MetropoiiUm  Bmhoay 
Company  (2)  which  would  seem  to  throw  some  doubt  upon  the 
latter  of  them.    Then  there  is  a  third  point  which,  looking  to  the 
language  of  the  acts  of  parliament,  it  is  obvious  that  the  claimant 
must  establish,  viz.  that  the  injury  he  complains  of  was  an  injury 
to  his  estate,  and  not  a  mere  obstruction  or  inconvenience  to  him 
personally  or  to  his  trade,  idthough  it  might  have  been  the  subject 
of  an  action  if  the  works  which  occasioned  it  had  not  been  executed 
under  the  sanction  of  parliament.    To  these  propositions  the  judg- 
ment of  the  House  of  Lords  in  the  case  last  referred  to  has  added 
another,  which  must  be  taken  to  be  equally  clear,  and  which  we 
are  bound  to  assent  to  and  to  act  upon,  and  one  which  I  cheerfully 
accept  upon  such  high  authority,  and  upon  which  I  shall  act  to  the 
best  of  my  ability ;  and  that  is,  that  the  damage  complained  of 
must  be  one  which  is  sustained  in  respect  of  the  ownership  of  the 
property,— in  respect  of  the  property  itself,  and  not  in  respect  of 
any  particular  use  to  which  it  may  from  time  to  time  be  put :  in 
other  words,  it  must,  as  I  read  that  judgment,  be  a  damage  which 
(1)  2  Macq.  229.  .      (2)  Law  Rep.  2  H.  L.  176. 
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would  be  sustained  by  any  person  who  was  the  owner,  to  whatever        iser 
nse  he  might  think  proper  to  pnt  the  property.    Now  that»  of     bbgkbtt 
oomse,  is  to  be  taken  with  the  limitation  that  a  person  who  owns     jowlamd 
a  house  is  not  to  be  expected  to  pull  it  down  in  order  to  use  the  ^^n^wAT  Go. 
land  for  agricultural  purposes*    That  would  be  pushing  the  judg- 
ment in  Sieket  y.  Metropolitan  BaUway  Company  (1)  to  an  absurd 
extent.     The  property  is  to  be  taken  in  statu  quo,  and  to  be  con- 
ddered  with  reference  to  the  use  to  which  any  owner  might  put  it 
in  its  then  condition,  that  is,  as  a  house. 

Now,  here  at  once  arises  a  question,  which  if  answered  in  one  way 
it  would  be  useless  to  proceed  further  with  the  discussion.  Does 
Riekefa  Case  (1)  apply  to  any  damage  which  may  have  been  sus- 
tained in  this  case  ?  I  shall  presently  consider  whether  any  damage 
was  sustained ;  but  I  must  assume  for  the  present  that  there  was 
damage.  If,  then,  the  damage  was  sustained,  it  was  in  respect  of 
the  house  becoming  worth  less  to  sell  or  to  let.  Is  that  a  damage 
in  respect  of  some  particular  use  of  the  premises  to  which  they 
might  be  put  by  one  occupant,  but  to  which  they  would  not  be  put 
by  another  ?  Is  it  a  damage  in  respect  of  loss  of  custom  or  of 
goodwill,  such  as  was  rejected  by  the  House  of  Lords  in  Bickefe 
Case?  (1)  or  is  it  a  damage  in  respect  of  the  property  itself?  It 
is  a  damage  which  is  sustained  by  any  person  who  may  be  the 
owner  of  the  property,  and  may  wish  to  be  in  possession  of  it. 
Kow,  it  must  be  admittted  that  there  is  great  force  in  the 
remarks  of  one  of  the  noble  lords  in  OgUvy^e  Case  (2),  on  which 
my  Lord  Chief  Justice  has  observed,  as  applied  to  a  case  in  whidh 
there  is  no  absolute  diminution  in  the  Talue  of  the  property, — ^in 
which  it  cannot  be  affirmed  that  the  property  will  sell  for  less  in 
the  market  by  a  given  sum,  or  that  it  will  attract  fewer  tenants 
or  let  for  a  less  rent  Those  remarks  appear  to  me  to  have  no 
application  to  a  case  where  the  estate  itself  is  diminished  in  value; 
for,  when  you  talk  of  damage  to  an  estate,  you  equally  damage  it 
whe&er  you  cut  off  an  angle  of  it  which  may  be  the  least  desirable 
^  a  purchaser,  or  take  away  from  it  a  substantial  advantage  in 
Inspect  of  which  it  will  fetch  less  in  the  market  than  it  would  have 
done  with  that  advantage.  It  would  be  almost  pedantic  to  refer 
to  that  which  every  one  can  glean  for  himself  from  the  opinions  of 

(1)  Uw  Bep.  2  H.  L,  175,  (2)  2  Macq.  at  p.  25a 
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1867       writers  on  the  principles  of  the  law,  that  property  cannot  be  re- 
Bbokeit     garded,  in  respect  of  its  value,  as  a  thing  standing  abstractive 
MiDLAiro    ^^  ownership,  but  must  be  regarded  in  a  juriditory  relation,  as 
RuLWAT  CJo.  being  a  sort  of  extension  of  the  power  of  the  owner.    But,  if  I 
have  an  estate  lying  waste,  and  without  any  intention  of  making 
any  use  of  it,  that  would  be  a  thing  of  no  value,  and  in  respect  of 
which  no  damage  could  be  sustained.    Here,  however,  damage  is 
sustained  by  the  estate  in  the  sense  that  it  would  sell  or  let  for 
less ;  and  that  is  a  damage  to  which  it  is  subject  in  the  hands  of 
any  owner  who  may  from  time  to  time  possess  it.    I  should  have 
thought,  therefore,  taking  that  third  proposition  as  established  by 
BickeCs  Case  (1),  and  excluding  all  notion  of  mere  temporary  user 
of  the  property,  that  there  was  damage  in  respect  of  the  estate ; 
and  I  think  I  might  even  venture  to  challenge  the  ingenuity  of 
the  learned  counsel  whose  argument  we  have  had  the  advantage  of 
bearing  on  the  part  of  the  defendants,  first  to  shew  that  tbe  dimi- 
nution of  value  is  not  a  damage,  and  secondly,  if  it  be  one,  that  it 
is  not  a  damage  to  the  estate,  in  the  sense  in  which  that  language 
was  used  in  RichePs  Case.  (1)    I  should  have  thought  that  nothing 
was  left  to  be  done  now  but  to  consider  the  character  of  the 
damage,  for  the  purpose  of  shewing  that  it  was  within  the  act  of 
parliament;  because,  at  the  time  the  act  was  passed,  there  were 
decisions  in  existence  which  would  give  to  its  language  a  very 
much  wider  application  than  since  Rickets  Case  (1)  we  are  at 
liberty  to  give  to  it    There  was  the  decision  of  Wilkes  v.  Hunffer- 
ford  Market  Company  (2), — a  case  decided  in  the  year  1835,  some 
ten  or  eleven  years  before  the  passing  of  the  act  upon  which  the 
question  arises,  by  judges  of  great  eminence,  after  being  argued  by 
counsel  who  were  not  likely  to  submit  to  such  a  construction  if 
they  were  not  satisfied  with  the  reasoning  of  the  Courts  and  acted 
upon  from  time  to  time  not  only  by  the  profession  without  objec* 
tion,  but  also  acted  upon  by  the  legislature  not  introducing  any 
measure  to  exclude  the  application  of  that  authority,  up  to  the 
recent  period  at  which  the  doubts  werej^thrown  out  which  brought 
forth  the  result  displayed  in  the  report  of  Bickefs  Case  (1),  by 
which  it  is  established  that  a  person  injured  in  respect  of  goodwill 
has  no  right  of  action.    But  I  do  not  think  that  it  is  possibly 
(1)  Law  Rep.  2  H.  L.  175.  .       (2)  2  Bing.  N.  C.  281. 
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indeed  it  would  be  perfimctory  after  the  laborious  discussions        18G7 
which  the  authorities  received  in  BickePs  Case  (1),  to  stop  short  at     Bbokett 
what  to  my  mind  appears  to  be  condusiye  reasoning  tending  in  its     jn^^l^^^ 
result  in  favour  of  the  plaintiff  in  this  case ;  and  I  shall  say  one  Railway  Co. 
word,  therefore,  on  each  of  the  points  to  which  attention  has  been 
called,  with  reference  to  those  sources  from  which  we  are  accus- 
tomed to  draw  our  legal  convictions. 

First  of  ally  then,  there  must  be  a  damage.  Now  it  would,  I 
think,  be  a  play  upon  words, — to  adopt  the  expression  used  by 
Lord  Cranworth  in  OgUvy^s  Case  (2), — to  say  that  there  was  no 
damage  here.  It  must  be  conceded  that  there  was  a  damage  to 
the  owner  of  the  house  from  the  narrowing  of  the  road  in  front  of 
it  It  is  not  worth  so  much  to  sell  or  let  as  it  was  before.  I  will 
not  cite  authorities  upon  a  matter  which  is  so  plain. 

With,  regard  to  the  second  proposition  which  the  claimant  has 
to  establish,  viz.  that  there  was  that  which  would  have  been  an 
actionable  wrong  but  for  the  statute,  it  may  be  desirable  to  say 
a  word ;  because  these  questions  are  likely  to  occur,  and  they 
attiact  a  good  deal  of  attention,  and  the  parties  are  entitled  to 
have  our  opinion,  with  the  grounds  upon  which  that  opinion  rests. 
Now,  was  there  an  actionable  wrong  here  ?  We  are  accustomed  to 
go  back  for  the  definition  of  a  right  of  action,  to,  amongst  other 
books,  Comyns  s  Digest^  Action  upon  the  Case  (A),  where  it  is  laid 
down,  thaty  *'  in  all  cases  where  a  man  has  a  temporary  loss  or 
damage  by  the  wrong  of  another,  he  may  have  an  action  upon  the 
case,  to  be  repaired  in  damages."  That,  it  may  be  said,  is  a 
traism;  but  it  is  well  to  bear  in  mind  elementary  propositions. 
The  illustration  which  immediately  follows  is  that  for  which  I  cite 
this  passage : — ^  As,  if  A.  has  a  colliery,  and  B.  stops  up  a  high- 
way near  it,  whereby  nothing  can  pass  to  such  colliery,  an  action 
upon  the  case  lies,  for  he  ought  to  be  remedied  in  particular,  tliough 
it  was  a  highway  for  all."  The  authority  referred  to  by  Chief 
Baron  Comyns  in  support  of  that  proposition  is  the  case  of  Iveson 
V.  Moore.  (3)  In  a  subsequent  part  of  the  same  work,  viz.  Action 
upon  the  Case  for  a  Nuisance  (C),  after  stating  the  necessity  for 

(1)  Uw  Rep.  2  H.  L.  175.  Holt,   10 ;    Com.  58  ;   12  Mod.  2G2 : 

(2)  2  Macq.  at  p.  236.  Carth.  451 ;  Comb.  480 ;  Willes,  74,  n. 

(3)  Ld.  Raym.  486;    1  Salk.  15; 
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1867  special  damage,  to  entitle  an  indiyidnal  to  maintain  an  action,  the 
~lSiannT~  learned  Chief  Baron  proceeds, — **  If  by  stopping  the  highway  a 
MiDLAHD  ^^^  ^  constrained  to  nse  a  longer  or  more  difficult  way,  or  if  by 
Bailwat  Co.  stopping  the  way  the  sale  of  his  coal  is  hindered  in  an  adjacent 
colliery ;  a  fortiori,  if  by  the  obstruction  the  sale  of  his  coals  is 
diminished."  These  propositions  rest,  no  doubt,  to  a  rery  great 
extent,  upon  the  case  of  Iveson  y.  Moore  (1) ;  and  therefore  it  will 
be  well  to  see  what  that  case  really  was.  It  was  cited  by  Mr. 
Mundell  for  the  opinion  of  Holt^  C.  J.,  an  opinion  to  which  I  should 
be  prepared  to  bow  as  much  as  to  the  opinion  of  any  judge  who 
ever  sat  on  the  bench;  but  an  opinion  in  this  particular  case 
which,  as  the  opinions  of  the  best  man  sometimes  turn  out  to  be, 
appears  to  have  been  thought  erroneous  by  all  the  other  judges 
except  one, — those  judges  haying  the  sanction  of  the  opinion  of 
Lord  Chief  Baron  Comyns  in  favour  of  their  view.  It  was  an 
action,  as  shortly  stated  by  Comyns,  by  a  person  who  had  a  coal- 
pit ;  and  the  highway  which  led  to  that  pit  was  obstructed.  He 
brought  his  action,  stating  that  obstruction,  and  shewing  what  the 
Court  sufficiently  had  before  them,  that  customers  were  thereby 
prevented  from  coming  to  his  pit.  There  was  a  formal  objection 
that  the  names  of  the  customers  were  not  stated ;  and  other  points 
arose  which  it  is  not  necessary  to  refer  to :  but  it  must  be  taken 
that  all  the  Court  answered  that  the  declaration  sufficiently  alleged 
that  there  was  an  obstruction  of  the  way,  that  it  was  a  highway, 
and  that  by  that  obstruction  custom  was  lost  to  the  pit.  Coal  was 
injured  by  reason  of  the  delay ;  and  it  was  suggested  that  that 
constituted  a  cause  of  action :  and  Holt,  C  J.,  who  appears  to  hare 
been  the  only  judge  who  gave  an  opinion  upon  the  point  (2) 
thought  that,  if  the  declaration  had  shewn  that  the  colliery  was 
damaged  by  reason  of  the  delay,  there  would  have  been  a  good 
cause  of  action  if  it  had  been  laid  that  the  coals  which  the  plaintiff 
had  ready  for  sale  were  damaged  or  lost  because  he  could  not 
carry  them  off.  There  is  the  strongest  groimd  for  saying  that  the 
depreciation  of  value  of  the  property,  though  movable  as  the 
coals  were  in  the  case  supposed  by  Holt,  would  in  his  opinion  have 
been  an   actionable  injury;   but,  the  declaration  being  taken 

(1)  1  Ld.  Raym.  486 ;  1  Salk.  15 ;      Carth.  461 ;  Comb.  480;  WiUe8,74,n. 
Holt,  10 ;  Com.  68 ;  12  Mod.  262 ;         (2)  Carth.  453. 
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simply  to  allege  loss  of  custom,  two  of  the  judges,  Lord  Chief  1867 
Justice  Holt,  and  Bokeby,  J.,  were  of  opinion  that  the  action  bbckkt 
was  not  maintainable,  and  the  other  two  judges,  Turton  and  ^{j^^^^^ 
Gould,  JJ.,  were  of  opinion  that  it  was ;  upon  which  the  old  RADiWAY  Co. 
practice  of  adjourning  matters  into  the  Exchequer  Chamber,  for 
difficulty,  being  then  in  rogue,  the  matter  was  adjourned  before  the 
judges  of  the  Common  Pleas  and  the  barons  of  the  Exchequer ; 
and  it  appears  horn  the  note  in  Willes,  p.  74,  that  they  all  agreed 
in  the  opinion  of  Turton  and  Gould,  J  J.,  that  the  action  lay.  The 
reason  the  judges  went  upon  was  principally  this,  "  that  it  suffi- 
ciently appeared  that  the  plaintiff  must  and  did  necessarily  suffer 
a  special  damage  more  than  the  rest  of  the  Eang's  subjects  by  the 
obstruction  of  this  way,  because  it  was  set  forth  that  the  only  way 
to  come  to  the  coal-pit  from  one  part  of  the  country  was  through 
this  way,  by  which  it  must  be  understood,  without  any  allegation 
of  loss  of  customers,  that  the  plaintiff  did  suffer  particularly  in 
respect  of  his  trade  by  the  defendant's  wrong.  That  was  the  case 
of  Iveaon  v.  Moore.  (1)  It  was  followed  by  the  case  first  referred 
to  by  Chief  Baron  Comyns  in  Action  upon  the  Case  for  a  Nuis- 
ance (C),  Chichester  y.  Lethbridge  (2),  cited  for  the  plaintiff.  It 
was  there  held  that  the  stopping  up  of  a  way,  and  substituting  a 
longer  and  more  difficult  way,  was  in  itself  such  a  special  damage 
as  to  give  a  cause  of  action. 

Now,  as  to  the  decision  of  the  House  of  Lords  in  Bicket  v.  Metro- 
folHan  Bailway  Company  (3),  let  it  not  for  a  moment  be  supposed 
that  I  am  casting  any  reflection  on  the  expressions  of  the  learned 
lords  when  I  refer  at  large  to  that  case.  I  treat  them  as  of  great 
importance,  and  look  to  them  most  unfeignedly  for  information  as 
to  what  is  the  law  there  laid  down,  and  to  see  within  what  limits 
it  is  competent  for  me  to  act  upon  my  own  judgment.  Remarks 
were  there  made  not  only  upon  the  case  of  Wilkes  y.  Eurigerford 
Market  Company  (4),  but  also  upon  the  case  referred  to  by 
Grould,  J.,  in  Iveson  v.  Moore,  viz.  Baker  v.  Moore.  (5)  This  latter 
was  the  case  of  a  highway  being  stopped  up,  whereby  the  plaintiff's 

(1)  1  Ld.  Raym.  486 ;  1  Salk.  16 ;  (3)  Law  Rep.  2  H,  L.  176. 
Holt,  10;    Com.  58;   12  Mod.  2G2;  (4)  2  Bing.  N.  0.  281. 
Carth.  451 ;  Comb.  480 ;  Willes,  74,  n.  (5)  1  Ld.  Raym.  495,  n. 

(2)  Willes,  71. 
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1867       tenants  (possibly  tenants  for  short  periods,  who  had  power  to  do 
Bbckett     so)  were  induced  to  quit,  per  quod  the  plaintiff  lost  the  profit  of 
Midland     ^  houses ;  and  the  whole  Court  was  of  opinion  that  this  damage 
BAILWA7  Co,  ^as  special  enough.    But  for  the  observations  of  the  learned  and 
noble  lords  upon  that  case,  I  should  have  thought  that  the  stop- 
ping up  a  highway,  whereby  tenants  who  had  a  right  to  quit,  by 
reason  of  the  inconvenience  they  were  exposed  to  did  quit,  was  a 
wrong  so  specially  and  particularly  affecting  the  owner  of  the  houses 
as  to  give  him  a  cause  of  action  for  the  damage  resulting  to  him  from 
the  wrongful  act  of  the  defendant.    And  I  do  not  now  know  upon 
what  ground  it  was  that  Lord  Chelmsford,  C,  said  that  the  case  of 
Baker  v.  Moore  (1)  appeared  to  him  to  be  even  more  doubtful  than 
that  of  Wilkes  v.  Hungerford  Market  Company  (2),  which  latter  was 
unquestionably  overruled  in  BickePs  Case.  (3) 

I  have  carefully  studied  that  judgment.   I  do  not  know  whether 
it  was  a  written  judgment  or  only  taken  down  by  the  reporter  as 
delivered  orally  by  the  noble  lord  (4) :    but  I  cannot  make  out 
whether  the  objection  to  the  action  in  the  case  of  Baker  v. 
Mqore  (1)  was  that  the  action  would  not  lie  in  respect   of  the 
injury,  or  that  it  was  not  sustainable  on  the  ground  of  the 
remoteness  of  the  damage.    Speaking  with  profound  deference  to 
the  remarks  of  that  noble  and  learned  lord,  I  think  I  may  well 
doubt  that  Baker  v.  Moore  (1)  must  necessarily  share  the  fate  of 
Wilkes  V.  Sungerford  Market  Company  (2),  because  in  the  latter 
case  there  was  that  which  existed  in  the  case  under  judgment, 
viz.  a  claim   for  compensation  in  respect  of  loss  of  goodwill; 
whereas,  in  Baker  v.  Moore  (1),  the  claim  was  in  respect  of  actual 
damage   by  deprivation  of  the  only  use  to  which  the  plaintiff 
could   put  his  houses, — a  loss,  therefore,  directly  affecting  the 
ownership  of  the  houses,  and  a  loss  moreover  of  a  character  which 
has  in  other  cases  besides  that  of  Baker  v.  Moore  (1),  as  well  before 
as  since,  been  held  sufficient  to  constitute  special  damage,  so  as  to 
sustain  an  action  in  which  it  is  necessary  to  aver  and  to  prove 
such  special  and  particular  damage.    I  cannot  at  this  moment 
cite  an  instance  in  respect  of  a  highway ;  but  I  can  refer  to  a  case 
which  is  clearly  analagous,  in  which  it  was  held  that  the  loss  of 

(1)  1  Ld.  Baym.  495,  n.  (3)  Law  Rep.  2  H.  L.  188. 

(2)  2  Bing.N.  C.  281.  (4j  It  was  in  fact  written. 
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tenants  by  a  wrongfal  act  was  not  only  sufSciently  proximate,  but        1867 

also  constituted  a  sufficient  special  damage  to  giye  to  a  person  ^beomtt^ 

who  otherwise  could  not  sue  in  respect  of  the  alleged  wrong,  a     uj^I^^j^ 

complete  cause  of  action.    Take  the  case  of  an  obstruction  of  a  Bailway  Co. 

priyate  way,  the  dominant  tenement  being  occupied  by  a  tenant, 

— could  the  reversioner  maintain  an  action  for  the  obstruction  ? 

The  answer  to  that  question  is  that  he  can  if  the  injury  be  of  such 

a  permanent  character  as  to  cause  him  damage.    Now,  what  is  the 

law  with  respect  to  reversioners  suing?    I  shall  not  refer  again  to 

Gomyns's  Digest,  because  the  matter  has  been  considered  in  a 

very  recent  case  in  this  Court,  to  which  I  believe  the  attention  of 

the  House  of  Lords  was  not  drawn  in  reference  to  the  authority  of 

Baker  v.  Moore.  (1)    Possibly  there  was  no  opportunity  of  doing 

so ;  or  it  may  be  that  counsel  may  have  thought  it  superfluous  to 

refer  to   authorities  on  the  subject,  and  the  matter  may  have 

passed  without  much  observation,  and  so  the  distinction  between 

Baker  v.  Moore  (1),  and  Wilkes  v.  Hwngerford  Market  Company  (2), 

may  have  been  lost  sight  of.    The  case  I  refer  to  is  BeU  v.  Mid- 

land  Railway  Company.  (3)    By  a  particular  section  of  the  act  of 

incorporation  of  the  company,  the  owners  of  lauds  adjoining  the 

line  were  empowered  to  lay  down  or  extend  either  upon  their  own 

lands  or  on  lands  on  the  side  thereof  belonging  to  the  company, 

or  upon  the  lands  of  any  other  persons,  with  the  consent  of  such 

other  persons,  any  collateral  or  continuous  branch    from   such 

respective  lands,  &c.,  to  communicate  with  the  railway,  for  the 

purposes  of  bringing  carriages  upon  or  across  the  same.     The 

plaintiff,  in  1839,  with  the  assent  of  the  company,  made  a  siding 

on  his  land  connecting  the  railway  with  a  wharf,  part  of  which 

was  in  his  own  occupation  and  other  part  in  that  of  certain 

tenants ;  and  down  to  the  year  1857  the  company  carried  coals 

and  other  goods  for  the  plaintiff  and  his  tenants,  placing  the 

trucks  on  the  siding,  and  so  sending  them  down  to  the  wharf.    In 

the  course  of  that  year,  however,  the  company  (with  a  view,  as  the 

jury  thought,  of  diverting  the  trade  from  the  plaintiff's  wharf  to 

another  wharf  in  which  they  were  interested,)  gave  the  plaintiff 

notice,  under  another  section  of  their  act,  that,  after  the  30th  of 

0)  1  Ld.  Raym.  495,  n.  (2)  2  Bing.  N.  C.  281. 

(3)  10  0.  B.  (N.S.)  287. 
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1867  September,  they  would  no  longer  provide  him  with  locomotiye 
BflGgsETT  power  for  the  conveyance  of  his  goods  along  their  line ;  and  on  the 
MiDLAan)  ^^^  ^^  October  they  placed  carriages  and  other  things  across  the 
RAttWAY  Co,  junction,  for  the  purpose  (as  the  jury  found)  of  permanently 
obstructing  and  preventing  the  plaintiff  and  his  tenants  having 
access  to  the  wharf  by  means  of  their  railway.  Neither  the  plain- 
tiff nor  his  tenants  had  availed  themselves  at  this  time  of  the 
authority  given  to  them  by  the  act  of  parliament,  to  provide  loco- 
motive power  of  their  own,  and  consequently  they  were  not  in  a 
position  to  be  aduaUy  obstructed.  The  tenants,  however,  finding 
their  trade  destroyed,  removed  from  the  plaintiff's  wharf,  and 
carried  their  business  to  the  company's  wharf.  And  this  Court 
held  that  these  wrongful  acts  of  the  company  constituted  such  a 
permanent  obstruction  and  injury  to  the  plaintiff's  right  to  the  use 
of  his  siding  as  to  entitle  him  as  reversioner  to  maintain  an  action. 
For  the  portions  of  the  wharf  occupied  by  the  plaintiff's  two 
tenants,  the  plaintiff  was  to  be  paid  a  certain  royalty  on  coals  sold, 
— ^the  minimum  royalty  to  be  paid  by  one  being  2007.  per  annum, 
and  by  the  other  180Z. ;  and  the  plaintiff  was,  at  the  time  of  the 
obstruction  complained  of,  in  treaty  with  a  third  person  for  letting 
him  the  remaining  portion  of  the  wharf  at  3002.  per  annum.  And 
it  was  held  that  the  jury  were  warranted  in  taking  these  sums  into 
their  consideration  in  estimating  the  amount  of  damage  the  plain- 
tiff has  sustained.  A  great  number  of  authorities  wore  marshalled 
before  the  Court  in  that  case,  for  the  purpose  of  shewing  that  the 
loss  of  tenants  by  reason  of  the  wrongful  act  of  the  defendants 
might  be  such  a  damage  as  might  be  sued  for  by  the  party 
injured.  These  cases  are  chiefly  collected  in  Comyns's  Digest, 
Action  upon  the  Case  for  Disturbance  (A.  6),  and  Action  upon  the 
Case  for  Misfeasance  (A.  6).  One  or  more  of  them  has  been 
reflected  upon  with  reference  to  the  right  to  maintain  the  action, 
and  with  reference  to  its  being  necessary  to  shew  the  intention; 
but  none  of  them  with  reference  to  the  immediate  character  of  the 
damage,  or  with  reference  to  the  damage  being  sufficiently  proxi- 
mate to  be  taken  into  account.  Speaking,  therefore,  of  the  case 
of  Baker  v.  Moore  (1),  I  would  say  with  the  greatest  deference  that 
it  deserves  to  be  well  considered  before  it  is  treated  as  overruled 
(1)  1  lid.  Raym.  195,  n. 
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by  the  dictam  I  have  referred  to  in  BidkePz  Case.  (1)    For  the        1867 
reasons  I  have  given,  1  think  it  is  not  on  all  fours  with,  or  indeed     Bbokeot" 
in  the  same  category  as  Wilkes  v.  Hungerford  Market  Company  (2)     midlahd 
and  Btekefs  Case.  (1)     It  will  be  necessary  to  refer  to  other  IUilwat  CJo. 
branches  of  the  law,  which  will  be  very  seriously  disturbed  if  it  is 
not  treated  as  an  authority.    The  apparent  character  of  the  work 
done  seems  to  me  to  furnish  another  and  a  oondusiTe  reason  for 
bolding  that  here  was  a  sufficient  cause  of  action  and  sufficient 
damage.     The  road  has  been  permanently  narrowed.    We  are  not 
to  imagine  the  possibility  of  the  railway  being  abandoned,  and  the 
road  restored  to  its  original  state.    Indeed,  by  the  mere  fact  of  the 
embankment  being  made  on  it,  the  road  is  pro  tanto  destroyed  by 
act  of  parliament.   We  must,  therefore,  assume  that  the  obstruction 
complained  of  will  continue  until  the  end  of  time. 

Now,  let  me  consider  the  case  in  that  point  of  view,  with 
reference  both  to  the  cause  of  action  and  to  the  damage.  And 
here  I  will  content  myself  by  repeating  an  illustration  which  I  put 
to  Mr.  Mnndell  in  the  course  of  his  argument,  but  which  he 
disposed  of  by  contradicting  the  hypothesis  on  which  it  was 
foanded, — a  logical  process  the  correctness  of  which  it  is  unneces- 
sary to  dispute  at  length.  It  is  not  easy  to  think  of  a  case  in 
which,  apart  from  an  act  of  parliament  and  work  done  under 
it,  a  road  is  either  abolished  or  permanently  interfered  with 
because  there  is  always  the  remedy  by  indictment,  resulting,  in 
the  event  of  a  conviction,  in  a  writ  to  abate  the  nuisance,  and 
therefore  presumably  the  obstruction  is  not  a  permanent  or  per- 
petual one.  In  Baker  v.  Moore  (3)  and  Iveeon  v.  Moore  (4),  and 
also  in  Bieket  v.  Metropolitan  Bailway  Company  (1),  the  obstruction 
was  temporary  only.  Suppose  the  case  of  a  man  possessed  of  a 
house  at  a  watering-place,  which  he  letfi  to  visitors  during  the 
season,  there  being  a  carriage-road  between  the  house  and  the 
cliff,  the  soil  of  which  is  vested,  not  in  the  owner  of  the  house,  but 
say  in  the  lord  of  the  manor  under  an  Inclosure  Act,  and  a  third 
person  wrongfully  narrows  the  road  so  that  the  house  can  no 
longer  be  approached  by  carriages,  and  the  house  in  consequence 

(1)  Law  Rep.  2  H,  L.  175.  (4)  1  Ld.  Bajm.  486 ;  1  Salk.  16 ; 

(2)  2  Bing.  N.  C.  281.  Holt.  10 ;  Com.   58  ;  12  Mod,  262 ; 

(3)  1  Ld.  Raym.  495,  n.  C^rth.  451 ;  Comb.  480 ;  Willes,  74,  n. 
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1867       will  not  let  for  so  much  as  it  did  before, — ^woidd  not  that  be  such 
Beckbtt  "  a  damage  to  the  house  and  to  the  owner's  interest  therein  as  to 
Midland     ®^*^^®  ^^  ^  maintain  an  action  against  the  wrongdoer?    I  think 
Railway  Co.  it  clearly  would  be. 

Now,  there  is  only  one  further  remark  that  1  should  wish  to 
make ;  and  that  is  with  reference  to  two  cases  which  have  been 
cited.  I  omit  referring  to  those  cases  which  do  not  appear  to  me 
to  have  a  direct  and  immediate  bearing  upon  the  question  such  as 
I  understand  it,  and  such  as  I  have  endeavoured  to  portray  it 
Those  cases  are  Caledonian  Railway  Company  v.  OgUvy  (1)  and 
Chamberlain  v.  West  End  of  London  and  Crystal  Palace  BaUway 
Company.  (2)  As  to  the  former,  I  think  it  has  been  disposed  of 
by  my  Lord.  In  the  first  place,  there  was  no  permanent  taking 
away  of  the  road,  but  a  mere  occasional  obstruction  on  the  passing 
of  a  train,  to  the  temporary  inconvenience  of  those  who  wished  to 
use  the  road.  The  noble  lords  there  held  that  the  estate  was  not 
damaged ;  or,  at  all  events,  the  injury  to  the  estate,  if  any,  formed 
no  element  in  the  judgment  of  the  House.  Here,  the  jury,  upon 
evidence  which  was  properly  presented  to  them,  and  which  war- 
ranted their  conclusion,  have  found  that  the  plaintiff's  estate  in 
the  house  was  actually  damaged. 

I  shall  conclude  with  a  word  upon  Chamberlain's  Case.  (2)  It  is 
well  known  that  the  late  respected  Chief  Justice  of  this  Court  took 
a  very  decided  view  on  the  subject  of  the  liability  of  railway  companies 
to  make  compensation.  It  is  notorious  that  very  large  sums  were 
formerly  assessed  for  what  in  many  cases  were  in  reality  mere  imagin- 
ary injuries.  On  one  occasion,  a  very  large  amount  which  had  been 
received  for  compensation  for  supposed  injury  to  the  estate  of  a  well- 
known  gentleman,  was  returned  by  him  to  the  company,  because  it 
turned  out  that  the  works  of  the  company,  instead  of  injuring,  had 
vastly  enhanced  the  value  of  his  property.  In  the  judgment  of  that 
learned  judge  in  Bicket  v.  Metropolitan  Railway  Company  (3),  in 
the  Exchequer  Chamber,  speaking  of  Chamberlain's  Case  (2),  he  says  : 
"  The  frontage  had  been  to  a  wide,  well-frequented  road,  leading 
to  and  from  important  towns.    By  the  execution  of  the  railway 

(l)2Macq.229.  (Q.B.)  173. 

(2)  2  B.  &  S.  605  ;  31  L.  J.  (Q.B.)      (3)  5  b.  &  S.  161. 
201;  in  error,  2  B.  &  S.  617 ;  32  L.  J. 
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works/ it  was  made  to  front  to  a  dumb  alley  sunk  below  the  level        1867 
of  the  substituted  thorough£Eu:e  over  a  railway  bridge^  along  which     beokstt 
the  stream  of  passengers  would  be  compelled  to  flow.    Frontage     Mnj^;^^^ 
gives  value  to  building-ground ;  therefore  the  railway  company  Railway  Co. 
took  away  valuable  frontage,  and  substituted  that  which  was 
fictitious ;  and  therefore  it  was  held  that  they  had  there  taken 
the  house  both  in  its  frontage  and  in  its  access  to  and  from  the 
effective  thoroughfare  of  the  locality/'    The  present  case  appears 
to  me  to  be  a  perfectly  plAin  one,  and  to  be  left  qtiite  untouched 
by  the  authorities  referred  to  on  behalf  of  the  defendants.  I  there^ 
fore  think  the  rule  should  be  discharged. 

Byles,  J.  But  for  the  decision  of  the  House  of  Lords  in  Bichet 
T.  Metropolitan  Bailway  Company,  I  should  have  felt  less  diffi- 
culty iQ  deciding  in  favour  of  the  plaintiff  in  this  case.  That 
decision,  however,  is  binding  upon  us ;  and  our  judgment,  if  incon- 
sistent therewith,  must  be  erroneous.  I  say  with  the  judgment  of  the 
House  in  that  case ;  for,  it  has  repeatedly  been  observed  that  all  that 
falls  from  the  noble  and  learned  lords  is  not  necessarily  authority ; 
and  that  must  be  so  a  fortiori  where,  as  in  Ricket  v.  Metropolitan 
BaUioay  Company  (1),  there  is  a  difference  of  opinion  amongst 
those  learned  and  noble  persons.  Confining  myself,  therefore,  to  a 
comparison  of  the  facts  and  circumstances  of  the  two  cases,  it 
appears  to  me  that  the  case  before  us  is  distinguishable  from  that 
case  in  several  material  particulars.  First,  the  injury  here  is 
permanent;  there  it  was  temporary,  like  a  hoarding,  which,  though 
au  incroachment  upon  the  public  footway,  if  it  be  not  wider  than 
necessary,  or  kept  up  longer  than  necessary,  may  not  be  a  nuisance. 
Secondly,  the  damage  here  is  direct  as  affecting  the  property  of 
the  plaintiff;  there,  the  injury  was  indirect,  and  an  injury  to  the 
trade  only,  and  therefore  the  House  of  Lords  felt  the  difficulty  of 
distinguishing  the  case  before  them  from  that  of  the  post-master 
at  some  distance  from  the  railway,  whose  business  was  suspended 
^y  the  superior  accommodation  afforded  by  the  railway.  Thirdly, 
the  analogy  of  the  indictment  for  obstructing  a  highway  does  not 
apply  to  a  case  where  there  is  a  special  and  extraordinary  damage 
to  an  individual.     The  illustrations  put  by  my  Brother  Willes 

(l)LawRep.2H.L.176. 
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1867       appear  to  me  to  be  oonclusive.    Here,  the  nanowiiig  of  the  road 

i^GUTT     ^^7  ^^  ^^7  ^^^  "^  injarious  to  the  plaintiff's  property.    Whether 

1^1^^^^^     it  mil  be  so  or  not  is  for  the  jury.  That  question  was  left  to  them, 

Bah^ivat  Co,  and  they  have  answered  it  in  the  affirmative.    For  these  reasons, 

it  seems  to  me  that,  consistently  with  and  adhering  to  the  decision 

of  the  House  of  Lords  in  BiekeCs  Case  (1),  our  judgment  in  this 

case  ought  to  be  for  the  plaintiff! 

Eeatinq,  J.  I  am  of  the  same  opinion.  I  am  free  to  confess 
that  at  first  I  did  experience  no  little  difficulty  in  deciding  that  this 
was  not  affected  by  Bieketa  Oase.  (1)  If  it  was,  of  course  there 
would  be  an  end  of  the  matter.  It  is  to  be  observed  that  the 
Lord  Chancellor  in  that  case  adopted  the  distinction  taken  by 
Erie,  CJ.,  in  the  Exchequer  Chamber  (2),  between  Chamberlain'i 
Case  (3)  and  some  of  the  other  cases  cited.  The  Chief  Justice^  who 
delivered  the  judgment  in  both,  decided  in  favour  of  the  claim  of 
compensation  in  Chamberlain's  Case  (3),  and  against  it  in  BickeSt 
Case  (4),  upon  the  ground  that  in  the  one  case  the  land  itself  was 
injuriously  affected,  and  in  the  other  not  Now,  what  was  it  that 
injuriously  affected  tbe  land  in  Chamberlain's  Oase  (3),  so  as  to 
bring  the  case  within  the  provisions  of  the  act  of  parliament?  It 
was  the  partial  obstruction  of  the  old  road,  and  the  substitution  of 
a  new  one,  and  so  rendering  the  access  to  the  plaintiff's  premises 
less  convenient.  Both  roads  were  public  highways,  and  yet  it  was 
held  in  Chamberlain's  Case  (3)  that  the  plaintiff's  property  was 
injuriously  affected  within  the  act.  Now,  the  distinction  is  clearly 
removed  by  the  judgment  of  the  Lord  Chancellor  in  BiekeCs 
Case.  (1)  On  looking  closely  at  that  judgment,  it  would  seem 
that  the  Lord  Chancellor  upheld  Chamberlain's  Case  (3),  while  he 
gives  effect  to  the  objection  in  Bickefs  Case.  (1)  Agreeing  with 
all  that  has  fallen  from  my  Lord  and  my  two  learned  Brothers,  the 
practical  ground  upon  which  I  rest  my  judgment  is,  that  the  pre- 
sent case  ranges  itself  within  Chamberlain's  Case  (3),  and  not 
within  BickeCs  Case  (1),  because  the  highway  has  been  perma^ 
nently  interfered  with  so  as  in  the  opinion  of  the  jury  to  have 

(1)  Law  Rep.  2  H.  L.  175.  201 ;  in  error,  2  B.  &  S.  617 ;  32  L.  J. 

(2)  5  B.  &  8. 164, 166.  (Q.B.)  178.  . 

(3)  2  B.  &  S.  606 ;  31  L.  J.  (Q.B.)         (4)  6  B.  &  S.  166, 166* 
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diminished  the  value  of  the  plaintiff's  property.    If  there  be  any        1867 
evidence  to  sustain  the  finding,  we  are  bound  to  sustain  it.  BBoncrr 

V. 

Bvie  discharged.      J^'^^*^^ 

Attorneys  for  plaintiff:  Yowng,  Maples,  dt  Co.,  far  T.  W.  J. 
Pearse,  Bedford. 

Attorneys  for  defendants :  Hayes,  Twisden,  Parker,  dt  Co.,  for 
Berridffe  dt  Morris,  Leicester. 


[IN  THE  EXGHEQUEB  CHAMBER.]  Nov.  28. 

OHAMPNEYS,  Clebk,  v.  ARROWSMTTH,  Clebk. 

Churchyard,  in  whom  vested—^New  Distriet-^Effect  of  9. 10  <f  Lord  Blandfcrd^9 
Act,l^&20  Vict.  c.  104. 

In  1816,  under  a  local  act,  a  new  church  was  built  in  St.  Pancras,  which  was 
to  be  "  the  parish  church,"  the  old  church  being  thereby  converted  into  a  **  parish 
chapeL"  In  1853,  by  an  order  in  council,  the  original  burial-place  for  the  parish, 
which  surrounded  the  old  church,  and  also  an  additional  ground  provided  under 
an  earlier  local  act,  were  closed,  and  a  cemetery  was  provided  for  the  whole  parish, 
hi  1863,  that  part  of  the  parish  in  which  the  old  church  stood  was  turned  into  a 
new  district^  and  the  "parish  chapel"  was  declared  to  be  the  church  of  that 
district:— 

5feW,— aflBrming  the  judgment  of  the  Court  of  Common  Pleas, — ^that  the  10th 
HCtion  of  Lord  Blandford's  Act,  19  &  20  Yict.  o.  104,  did  not  operate  to  vest  the 
old  churchyard  in  the  incumbent  of  the  new  district  church,  but  that  the  free- 
bold  thereof  still  remained  in  the  vicar  of  the  parish. 

Erbob  from  a  judgment  of  the  Court  of  Common  Pleas  in  favour 
of  the  plaintiff  upon  a  special  case :  Law  Bep.  2  C.  P.  602. 

The  defendant  was  heard  in  peison. 

Gray,  Q.O.  (B.  O.  Williams  with  him),  for  the  plaintiff,  was  not 
called  upon. 

The  judgment  of  the  Court  (Kelly,  C.B.,  Martin,  Bramwell,  and 
Chaunell,  BE.,  and  Mellor,  Shee,  and  Lush,  JJ.)  was  delivered  by 

KbIiLY,  C.B.  We  are  all  of  opinion  that  the  judgment  of  the 
Court  of  Common  Fleas  was  right.    The  question  submitted  is, 
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18^  whetiher  the  freehold  of  the  churchyard  of  old  St  Pancias  is  still 
Cajjmwn  vested  in  the  vicar  of  the  parish  of  St  Pancras.  Before  the  passiiig 
Abbowbhith.  ^^  *^®  ^2  ^^*  ^»  ^  ^^  *^^  P^®^  ^f  ground  constituted  the  only 
churchyard  or  burial-ground  of  the  parish;  and  there  can  be  no 
doubt  that  the  freehold  thereof  was  rested  in  the  yicar  at  that 
time.  The  first  question  which  arises  is,  whether  that  act  made 
any  change  in  the  title  to  the  churchyard.  The  act  was  meant 
only  to  enable  certain  trustees  to  provide  additional  land  for  the 
use  of  the  inhabitants  for  the  purposes  of  burial ;  and  under  it  a 
piece  of  ground  was  purchased :  but,  this  piece  of  ground  being 
contiguous  to  the  old  churchyard,  the  two  were  inclosed  together, 
no  separation  being  made  between  them,  as  perhaps  there  ought 
to  have  been.  This  state  of  affairs  continued  until  the  year  1816, 
when  it  became  necessary  to  provide  further  church  accommoda- 
tion for  the  parish ;  and  accordingly  the  56  Geo.  3,  c.  xxsix,  was 
passed.  By  that  act  the  new  church  built  thereunder  was  de- 
clared to  be  the  parish  church  of  St  Pancras,  and  the  original 
church  was  to  become  thenceforth  the  parish  chapel.  So  things 
remained  until  the  year  1853,  the  two  pieces  of  ground,  viz.  the 
old  churchyard  and  the  ground  provided  under  the  32  Geo.  3, 
a  Ixvi,  continuing  to  be  used  as  the  burial-ground  for  the  parisL 
In  that  year,  the  burial-ground,  which  then  consisted  of  the  old 
churchyard  and  the  new  or  additional  burial-ground,  was  closed  by 
an  order  in  council,  pursuant  to  the  15  &  1&  Vict  c.  85,  and  a  new 
cemetery  was  provided  for  the  parish  at  Finchley,  which  is  now 
the  only  place  of  burial  for  the  parish  of  St  Pancras.  Three 
years  afterwards  an  act  was  passed  which  is  commonly  called  Lord 
Blandford's  Act  (19  &  20  Vict  c.  104).  Under  the  operation  of 
that  act  a  new  district  was  formed,  and  the  old  church  became 
vested  in  the  incumbent  of  such  new  district.  By  the  10th  section 
of  that  act  it  is  enacted  that  **  the  freehold  of  the  site  of  the  church 
of  any  new  parish  created  under  this  act,  or  the  jsaid  firstly  and 
secondly  recited  acts  (1),  and  of  the  churchyard,  burial-ground, 
and  vaults  Idonging  tJiereto,  with  the  rights,  members,  and  appur- 
tenances thereof,  but,  in  case  the  same  shall  be  vested  in  any 
vestry  by  any  local  act  of  parliament,  then  not  without  the  con- 
sent of  such  vestry,  and  the  house  of  residence,  yfith  the  appor- 
(1)  6  &  7  Vict.  c.  37,  and  7  &  8  Vict.  c.  94. 
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tenanoes  {hereof,  and  all  the  lands,  tithes,  tenements,  and  heiedi-       1867 
taments,  and  other  endowments  belonging  to  such  church,  or  held   ohamfhxtb 
by  or  vested  in  any  person  or  body  corporate  in  trust  exclusively  .      *• 
for  or  for  the  exclusive  benefit  of  the  incumbent  of  such  church, 
shall  become  and  be  vested  in  such  incumbent  and  his  successors 
for  ever,  and  be  held  and  enjoyed  by  him  and  them  in  right  of 
sack  incumbency;  and  all  lands,  tenements,  or  hereditaments 
granted  or  conveyed  for  the  site  of  any  church,  and  upon  which 
any  church  shall  be  built,  or  for  a  burial-ground,  shall  from  and 
after  the  consecration  of  such  church  and  burial-ground  respec- 
tiyely  remain  and  be  freed  from  and  discharged  of  all  the  estate, 
right,  title,  interest,  claim,  and  demand  of  any  person,  body  politic 
or  corporate  whatsoever  into  or  out  of  the  same  or  any  part 
thereof  respectively ;  subject,  nevertheless,  to  any  rent  that  may 
be  reserved  thereout,  and  to  the  covenants  and  conditions  subject 
to  which  the  same  may  have  been  granted  or  conveyed."    If  it 
were  necessary  to  consider  the  matter,  we  may  observe  that  this 
statute  has  bo  reference  to  the  church  or  churchyard  in  question, 
but  that  it  only  applies  to  churches  erected  under  that  act,  or  the 
two  other  acts  therein  cited  and  referred  to ;  whereas,  this  new 
church  of  Stt  Pancras  was  erected  under  the  local  act  of  56  Geo.  3, 
c.  xxxix.    That  alone  would,  as  it  seems  to  us,  be  fatal  to  tho 
defence  to  this  action.    But,  were  it  otherwise,  the  10th  section  of 
the  19  &  20  Vict,  a  104  provides  that  the  freehold  of  the  site  of 
the  church  of  any  new  parish  created  under  that  or  the  recited 
acta,  and  of  the  churchyard,  burial-ground,  and  vaults  Idonging 
thereto^  &c.,  shall  become  and  be  vested  in  the  incumbent  and  his 
successors  for  ever.      Did  this  ground, — the  churchyard  of  old 
Si  Pancras, — ^then  or  at    any  time  ever  belong  to  this  parish 
chapel  ?     We  are  all  clearly  of  opinion  that  it  did  not.    What  act 
Or  state  of  circumstances  could  transfer  the  right  of  the  vicar  in 
the  freehold  of  the  churchyard  from  him  to  the  incumbent  of  this 
chapel  or  district  church?      There  clearly  is  nothing  in  the 
32  Geo.  3,  c  Ixvi,  which  could  have  that  effect.      Then,  when 
we  look  at  the  56  Geo,  3,  c.  xxxix,  we  find  that  all  that  it  does  is 
to  provide,  first  for  the  building  of  a  new  church  which  was  thence- 
forth to  become  the  mother  church  of  the  parish,  and  then  to  pro- 
vide that  the  old  parish  church  should  become  a  parish  chapel, 
Voi,  III.  L  2 


9. 
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1887  So  fSur,  theie  is  nothiiig  to  affect  the  yica/s  title  to  tbe  freeliold.of 
CHAwnmn  ^  cIinrchyanL  To  say  that  the  old  draichyard  should  thenoe- 
forth  belong  to  the  parish  chapel,  would  be  saying  that  a  portion 
of  that  which  was  the  general  burial-^ronnd  for  the  whole  parish 
shall  be  parcelled  off  and  become  vested  in  the  inccunbent  of  the 
district  church.  That  neyer  could  have  been  intended:  and, 
further,  there  are  some  sections  of  the  56  Geo.  3,  c  xxxix,  which 
would  lead  to  a  contrary  conclusion.  Thus,  by  s.  50,  the  vicar, 
churchwardens,  and  sexton  of  the  parish  for  the  time  being  are  to 
receive  the  like  burial-fees  and  dues  £rom  burials,  monuments,  &a, 
within  the  intended  church  and  chapels  and  vaults  as  were  then 
payable  to  them  respectively  in  respect  of  burials,  monuments,  &c., 
within  the  present  parish  church  or  burial-groxmd,  or  such  as 
might  thereafter  be  settled  by  the  vicar,  &c.  There  "burial- 
ground"  is  used  in  the  singular  number,  as  applicable  to  tbe 
whole  parish.  Then,  by  s.  53  of  a  subsequent  act,  1  &  2  G«o.  4, 
c.  zziv,  the  ^  fees  for  burials  in  the  burial-grounds  or  places  of  the 
said  parish,"  are  to  be  applied  in  a  way  there  pointed  out  It 
therefore  appears  that  down  to  the  time  of  the  closing  of  the 
burial-ground  in  1853,  the  old  churchyard  and  the  additional 
ground  provided  under  the  32  Geo.  3,  c.  Ixvi,  were  treated  as  one 
burial-ground,  without  any  separation  or  division,  belonging  to  tbe 
entire  parish.  Then  came  the  closing  of  the  burial-ground,  and 
the  establishing  a  cemetery  at  Finchley.  Looking,  theref(»e,  at 
the  acts  of  32  Geo.  3,  c  Ixvi,  56  Geo.  3,  c.  xxxix,  and  1  &  2 
Geo.  4,  c.  xxiv,  what  is  there  down  to  Lord  Blandford's  Aet^ 
either  in  the  acts  of  parliament  or  in  anything  that  has  been  done 
under  them,  which  could  cut  off  or  separate  this  particular  portion 
of  the  parish  burial-ground  from  the  rest  ?  The  fee  in  the  church- 
yard was  in  the  vicar  in  1792 ;  and  down  to  the  year  1856  there 
is  nothing  to  affect  his  title.  And,  when  we  come  to  Lord  Bland- 
ford's  act, — aiBsuming  it  to  apply  to  this  chapel, — ^what  is  there  to 
shew  that  any  portion  of  the  burial-ground  is  to  be  separated  from 
the  rest,  and  to  become  annexed  to  the  incumbency  of  the  district 
church?  There  clearly  is  nothing.  When,  therefore,  we  find 
that,  at  the  time  that  act  came  in  force,  the  freehold  of  the 
churchyard  was  in  the  vicar,  and  that  it  so  remained,  though  it 
had  ceased  to  be  used  as  a  place  of  burial,  and  had  no  connection 
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or  relation  in  particular  to  this  district  chapel,  we  see  no  ground        i867 
for  contending  that  the  vicar's  title  had  ceased,  and  therefore  we   chamfkbyb 
think  the  plaintiff  is  entitled  to  the  judgment  of  the  Court  AwsowgmTH 

Judgment  affirmed. 
Attorneys  for  plaintiff:  Scadding  &  Son. 
Attorneys  for  defendant :  Bird  dt  Moore. 


[IN  TB3B  EXCHEQUEB  CHAMBER.]  Ko9. 29. 

DELANY  AOT  Another  v.  THE  METROPOLITAN  BOARD  OP  WORKS. 

mr^poUs  Mamagmmi  Atnendmettt  Act,  1862  (25  <fe  26  Vid.  c  102),  «.  106^ 
Limitaiion  of  Action — Claim  cf  Compensation  for  Injury  to  Property. 

By  8. 106  of  the  Metropolis  ^fanagement  Amendment  Act,  1862,  no  action  or 
proceeding  shall  be  commenced  against  the  Metropolitan  Board  of  Works  for  any- 
thing done  or  intended  to  be  done  under  the  powers  of  that  board,  under  certain 
statutes,  until  after  one  month's  notice,  and  "every  such  action  and  proceeding 
shall  be  brought  or  commenced  within  six  months  next  after  the  accrual  of  the 
caose  of  action,  or  groand  of  claim  or  demand,  and  not  afterwards  " : — 

Held,  (afiSrming  the  judgment  of  the  Court  of  Common  ?lea8)  that  notice  of 
claim  and  demand  of  arbitration  for  damage  done  to  buildings  by  the  Metropolitan 
Board  of  Works,  acting  under  their  statutory  powers,  is  not  such  a  proceeding 
against  the  Metropolitan  Board  of  Works  as  to  render  it  necessary  that  it  should 
be  made  within  six  months  after  the  damage  is  caused. 

In  this  case  the  defendants  brought  error  upon  a  judgment  of 
the  Court  of  Common  Pleas  in  favour  of  the  plaintiffs.  (1) 

Saymond  having  been  heard  for  the  defendants, 

MeRish,  Q.C.  {Waddy  with  him),  for  the  plaintiffs,  was  stopped 

by  the  Court ;  Kelly,  C.6.,  saying  that  the  case  was  too  clear  for 

argument 

Jvdgment  affirmed. 

Attorneys  for  plaintiffs :  Lindsay  dk  Mason. 
Attorneys  for  defendants :  N.  Lindo  &  Sons. 

(1)  Law  Sep.  2  C.  P.  532, 
END  OP  MICHAELMAS  TEBM. 
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Ig68  GRISRELL  v,  BRISTOWE  and  Another. 

*^'"*'  ^^'       Cuitom — Usages  of  the  Stock  £xchange,  how  far  binding  upon  Persons  employing 
Brokers  to  buy  cr  sell  thereon-^Prineipal  and  Agent, 

One  who  employs  a  broker  to  transact  business  for  him  upon  the  stock- 
exchange  or  other  general  market,  impliedly  authorizes  him  to  deal  according  to 
the  general  and  known  usages  and  customs  of  that  market,  although  he  may  not 
himself  be  aware  of  their  existence.  But,  when  an  usage  or  custom  is  intended  to 
be  relied  upon,  it  ought  to  be  clearly  and  distinctly  proved  to  exist,  and  to  be  so 
general  and  notorious  that  persons  dealing  in  the  market  could  easily  ascertain  it, 
and  must  be  presumed  to  be  aware  of  it :  and,  in  order  to  bind  persons  who  were 
not  aware  of  it,  it  must  also  appear  to  be  a  reasonable  usage. 

The  plaintiff  was  a  holder  of  80  shares  in  a  company  called  Overcnd,  Gumey, 
&  Co.,  which  were  transferable,  but  by  the  rules  of  the  company  to  complete  the 
transfer  a  deed  of  transfer  was  required  to  be  executed  by  both  transferor  and 
transferee,  and  to  be  registered, — suoh  registration  to  be  subject  to  the  consent  of 
the  directors.  On  the  11th  of  May,  1866  (Overend,  Gumey,  ^  Co.  having 
stopped  payment  on  the  10th),  one  Barry,  a  stock-broker  and  member  of  the 
stock-exchange,  sold  these  80  shares,  for  the  settlmg  day,  May  15th,  to  the  defen- 
dants, who  were  «tock-jobber8  and  also  members  of  the  stock-exchange,— the 
plaintiffs  name  not  being  disclosed  to  the  defendants,  nor  the  defendants'  names 
to  the  plaintiff;  but  it  was  conceded  that  the  defendants  knew  that  Barry  was  a 
broker,  and  would  assume  that  he  was  acting  for  a  principal.    On  the  settling 
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day,  Bany,  in  making  up  his  acoount  of  transactions  in  Orerend,  Gumey,  &  Co.'s         ig68 

shares  with  the  defendants  since  the  previous  settling  day,  was  found  to  have  — r 

bought  of  the  defendants  205  more  shares  than  he  had  sold  to  them ;  and,  accord-  ^^ 

ingly  those  205  shares  were  transferred  and  delivered,  not  hy  the  defendants,  but  Bbirowe. 
by  the  holders  (by  the  procurement  of  the  defendants)  to  the  nominees  of  Barry, 
ia  accordance  with  the  course  of  business  of  the  stock-exchange.  The  plaintifTa 
80  shares  were  not  transferred  to  the  defendants  or  their  nominees,  but  'to  persons 
named  by  others  with  whom  Barry  had  had  dealings.  On  the  17th  of  May, 
Barry  sent  the  plaintiff  four  transfers  of  his  shares  to  four  different  persons  for 
execution^  with  the  names  of  the  transferees  therein*  These  transfers  the  plaintiff 
executed  and  returned  to  Barry  ;  but  they  were  never  executed  or  registered  by 
the  transferees. 

The  following  is  in  substance  the  evidence  of  the  usage  of  the  stock^exchange 
as  to  the  setting  off  of  purchases  and  sales  of  shares  amongst  the  members : — On 
the  settling  day  the  buyer  gives  to  the  seller  the  name  and  address  of  the  person 
to  whom  the  shares  are  to  be  transferred,  who  is  frequently  a  subsequent  purchaser  . 
at  a  different  price.  The  seller  is  bound  to  accept  the  name  so  given :  and,  when 
the  shares  are  paid  for,  and  a  name  given,  the  jobber  is  absolved  from  all  further 
liability,  and  is  not  bound  to  see  that  the  transfer  of  the  shares  is  executed  by  the 
transferee,  or  that  it  is  registered,  or  to  indemnify  the  seller  against  fixture  calls* 
If  the  jobber  fails  to  give  a  name,  he  is  bound  to  accept  a  transfer  of  the  shares 
himself. 

In  consequence  of  the  non-registration  of  the  80  shares  in  question,  the  plaintiff 
continued  to  be  the  registered  holder  of  them,  and  was  afterwards  compelled  to 
pay  a  call  of  107.  per  share  thereon. 

Upon  a  special  case  setting  out  the  above  facts,  fi-om  which  the  Court  were  to 
draw  inferences,  and  to  say  whether  or  not  the  evidence  of  the  usage  was  admis« 
sibie  or  sufficient : — 

Hdd^  by  Bovill,  C.J.,  and  Willes  and  Keating,  JJ.,  that  the  usage  of  the  stock«> 
exchange  as  to  the  setting  off  of  shares  as  between  the  jobbers  was  not  (even  if 
proved  by  the  above  evidence,  which  they  thought  it  was  not)  such  a  general, 
well-known,  and  reasonable  custom  or  usage  as  to  bind  the  plaintiff,  and  conse^ 
quently  that  the  defendants  were  liable  under  their  oontnict  for  not  having  indem*- 
nified  him  against  the  subaequent.calK 

Udd,  by  Byles,  J.,  that  the  usage  was  reasonable  and  sufficiently  proved ;  and 
that  the  defendants,  when  they  paid  the  price  of  the  shares  and  gave  the  names  of 
their  nominees,  had  done  all  that  their  contract  required  them  to  do. 

This  was  an  action  brought  to  recover  800/.  and  interest  thereon^ 
the  amount  of  a  call  of  lOZ.  per  share  upon  80  shares  in  Orerend, 
Grumeyy  &  Co.,  Limited,  made  after  the  sale  of  the  said  shares  by 
the  plaintiff  to  the  defendants. 

The  first  count  of  the  declaration  stated  that  the  plaintiff  was 
possessed  of  80  shares  in  a  joint-stock  company  called  Overend, 
Gorney,  &  Ck>.,  Limited,  and  was  the  registered  owner  thereof, 
subject  to  the  regulations  of  the  company  contained  in  the  articles 
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1868  of  association  of  the  company  and  the  statutes  in  that  behalf 
relating  to  such  joint-stock  companies ;  and,  according  to  the  said 
regulations,  the  person  registered  as  the  owner  of  shares  therein 
continued  liaUe  to  calls  made  in  respect  of  the  said  shares  while 
he  continued  registered  as  such  owner ;  and  thereupon,  in  con- 
sideration] that  the  plaintiff  would  sell  to  the  defendants  the  said 
shares  of  the  plaintiff,  ^d  would  transfer  the  same  and  deliyer 
to  the  defendants,  or  to  such  other  person  or  persons  as  the  defen- 
dants should  name,  a  transfer  or  transfers  thereof  signed  by  the 
plaintiff,  the  defendants  promised  the  plaintiff  that  they  the 
defendants^  or  such  oUier  person  or  peiaons  as  they  would  name 
for  the  purpose,  would  respectively  accept  the  said  shares  and 
cause  them  to  be  registered  in  the  defendants*  names  or  in  the 
name  or  names  of  such  other  person  or  persons  as  they  should 
name  as  aforesaid,  as  the  owner  or  owners  thereof,  according  to 
the  regulations  of  the  said  company,  within  a  reasonable  time 
in  that  behalf,  so  that  the  plaintiff  might  be  relieved  firom  further 
liability  for  calls  subsequently  made  on  or  in  respect  of  the  said 
shares :  that  the  plaintiff,  in  pursuance  of  the  said  agreement  and 
sale,  did  afterwards  transfer  the  said  80  shares  to  persons  respect- 
ively named  by  the  defendants,  at  their  request,  and  did  deliver 
to  them  respectively  transfers  thereof  signed  by  the  plaintiff;  and 
that  all  conditions  were  fiilfilled,  and  all  things  happened,  and  all 
times  elapsed  necessary  to  entitle  the  plaintiff  to  have  the  said 
shares  registered  as  aforesaid  and  to  maintain  the  action  for  tlie 
breach  of  the  defendants'  said  promise  thereinbefore  alleged ;  yet 
that  the  defendants  did  not  cause  the  said  shares  to  be  registered 
in  their  names  or  the  names  of  either  of  them  as  owner  or  owners 
thereof,  or  in  the  names  of  the  said  persons  respectively  to  whom 
the  shares  were  transferred  as  aforesaid,  according  to  the  regula- 
tions of  the  said  company,  or  otherwise,  but  left  the  same  registered 
in  the  plaintiff's  name,  whereby  the  plaintiff  became  liable  and 
was  compelled  to  pay  calls  amounting,  to  wit,  to  800?.,  subsequently 
to  the  said  promise  and  transfers  made  by  the  company  on  and  in 
respect  of  the  said  shares,  and  was  damnified. 

The  second  count  alleged  the  promise  to  be  that  the  defendants 
would  indemnify  and  save  harmless  the  plaintiff  fix)m  liability  for 
and  against  calls  subsequently  made  on  or  in  respect  of  the  said 
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shares;  and  assigned  for  breach  that  the  defendants  did  not  in-        ises 
denmify  and  saye  harmless  the  plaintiff  from  liability  &r  and     obissbll 
against  calls  amounting  to  8001,  subsequently  to  the  said  promise 
and  transfers  made  by  the  company  on  and  in  respect  of  the  said 
shares,  and  thereby  the  plaintiff  was  forced  and  obliged  to  pay  the 
same,  and  was  damnified. 

The  third  county  after  stating  the  contract  and  promise  as  in  the 
second  count,  alleged  that  the  plaintifi*,  in  pursuance  of  the  con- 
tract, was  ready  and  willing  to  make  a  transfer  of  the  said  80 
shares  to  the  defendants,  but  the  defendants  exonerated  and  dis* 
charged  him  from  making  such  transfer,  and  the  plaintiff  at  their 
request  transferred  the  same  to  other  persons,  in  substitution  and 
stead  of  transferring  the  same  to  the  defendants,  and  the  defendants 
accepted  such  transfer  as  a  substituted  performance  of  the  said 
condition  to  transfer  the  same  to  the  defendants,  and  upon  the 
terms  agreed  on  between  the  plaintiff  and  the  defendants  that  the 
said  promise  should  remain  in  force  and  be  performed  in  respect 
of  the  said  shares  so  tranferred,  &c. ;  breach,  that  the  defendants 
did  not  indemnify  the  plaintiff,  &c. 

There  was  also  a  count  for  money  paid,  money  received,  and 
money  found  due  to  the  plaintiff  on  accounts  stated. 

The  defendants  pleaded, — ^first,  that  they  did  not  promise  as 
alleged, — secondly,  to  the  indebitatus  count,  neyer  indebted, — 
thirdly,  to  the  first  and  second  counts,  that  the  plaintiff  did  not 
execute  and  deliyer  transfers  of  the  said  shares  respectively,  as 
alleged, — ^fourthly,  to  the  third  count,  that  the  defendants  did  not 
exonerate  and  discharge  the  plaintiff  as  alleged,  nor  did  the  plain* 
tiff  at  the  request  of  the  defendants  transfer  to  other  persons,  nor 
did  the  defendants  accept  such  transfer  as  in  that  count  men- 
tioned, as  a  substituted  performance  of  the  condition  to  transfer 
them,  and  upon  the  alleged  terms  in  that  count  mentioned*  Issue 
thereoui 

The  cause  came  oh  for  trial  at  the  sittings  in  Middlesex  after 
Michaelmas  Term,  1866,  when,  by  consent,  the  record  was  with- 
drawn, and  it  was  agreed  that  a  case  should  be  stated  by  a  referee 
for  the  opinion  of  the  Court. 

1.  The  plaintiff  is  a  gentleman  residing  at  Norbury  Park, 
Dorking;  and  the  defendants  are  stock-jobbers  and  members  of 
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1868       the  stock-exchange,  carrying  on  their  business  in  the  London 
Gbmsell     stock-exchange  and  at  82,  Old  Broad  Street,  London. 
Bbiotowb.        ^'  ^  ^^7'  ^^^^>  *^®  plaintiflf  was  the  holder  and  original  allottee 

of  80  shares  in  Overend,  Gurney,  &  Co.,  Limited.    These  shares 

were  501.  shares,  with  15^.  per  share  paid  np. 

3.  Previously  to  the  10th  of  May,  1866,  the  defendants  sold  to 
Messrs.  Barry  &  Co.,  of  7  Birchin  Lane,  London,  stock-brokers 
and  members  of  the  stock-exchange,  for  the  account  day  (May 
15th),  385  shares  in  Overend,  Gurney,  &  Co.,  at  various  prices. 

4.  On  the  10th  of  May,  1866,  Overend,  Gurney,  &  Co.,  stopped 
payment. 

6.  On  the  11th  of  May,  1866,  the  plaintiff  instructed  his  stock* 
brokers,  Barry  &  Co.,  to  sell  the  said  80  shares  for  him. 

6.  On  the  same  day,  Barry  &  Co.  sold  on  the  stock*exchange, 
for  the  account  day,  the  said  80  shares  (and  also  subsequently,  on 
the  same  day,  and  as  a  distinct  transaction,  a  further  number  of 
100  shares  in  the  same  company),  and  which  said  80  shares  were 
sold  to  the  defendants  on  their  own  account,  and  in  their  ordinary 
course  of  business  as  stock-jobbers,  at  11|  discount,  or  31.  5«.  per 
share.  The  plaintiff's  name  was  not  disclosed  to  the  defendants ; 
nor  were  the  defendants'  names  disclosed  to  the  plaintiff. 

The  following  entry  of  sale  was  made  in  Barry  &  Co/s  checking- 
book:— «  80  Overend  G.  11|  dis.  Bristowe  a/c.  T.  G."  The 
following  entry  was  made  by  the  defendants  in  their  checking- 
book  : — "  11th  May.  Overend  Gumeys,  80,  Barry  &  Co.  11|  dis. 
15th  May."  On  the  same  day,  Barry  &  Co.  sent  the  plaintiff  the 
following  sold-note : — 

"  Thomas  Grissell,  Esq.  "  London,  11th  May,  1866. 

"  Sold  by  your  order  and  for  your  account 
80  Overend  &  Go's  shares  at  15  paid, 

11|  discount 260    0    0 

"Brokerage  1/3  per  share         .        .        .  5    0    0 

£255    0    0 


"  Payable  on  transfer  on  loth  inst. 

«  Barry  &  Co.,  7  Bu-chin  Lane,  Comhill." 

[Messrs,  Barry  &  Co.  received  from  another  jobber  or  jobbers  to 
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whom  they  had  sold  shares  in  Overend,  Gamey,  &  Co.,  a  ticket  or        1868 
tickets  with  the  names  of  the  persons  to  whom  the  shares  were  to     gri»sll 
be  transferred  and  the  consideration  to  be  paid  for  them,  to  be  in-    bbutowb. 
serted  in  the  transfers  upon  the  same  ticket  or  tickets,  as  the  name 
of  the  broker  who  was  to  pay  Messrs.  Barry  &  Co.  for  them. 
Messrs.  Barry  &  Co.  then  prepared  the  transfers,  in  accordance 
with  the  ticket,  inserting  the  shares  which  the  plaintiff  had 
mstTQcted  them  to  sell,  and  sent  them  to  the  plaintiff  for  execu* 
tion.    Upon  receiving  them  executed  by  the  plaintiff,  Barry  &  Co. 
handed  them  to  the  brokers,  who  paid  Barry  &  Co.  the  amount  of 
consideration-money  mentioned  in  the  transfers,  and  the  stamp. 
Messrs.  Barry  had  had  no  dealings  with  the  brokers  or  witii  the 
transferees,  but  only  with  the  jobber  or  jobbers  who  furnished 
their  names.  (1)] 

7.  The  practice  on  the  stock-exchaDge  with  respect  to  the  carry- 
ing out  and  completing  contracts  of  sales  with  dealers  or  jobbers 
is,  that  the  dealer  or  jobber  to  whom  shares  are  sold,  when  the 
account  day  arrires,  gives  to  the  seller  the  name  of  a  person  to 
whom  the  shares  are  to  be  transferred  on  or  after  the  account  day ; 
and  it  is  only  in  default  of  naming  such  transferees  that  the 
dealers  take  transfers  of  the  shares  to  themselves. 
'  8.  On  the  15th  of  May  (the  account  day),  Barry  &  Co.  made  up 
their  accounts  with  the  defendants,  relating  to  all  transactious 
between  them  since  the  previous  account  day.  The  result  of  the 
several  dealings  between  them  in  Overend,  Gumey,  &  Co.'s  shares 
was,  that  Barry  &  Co.  had  bought  from  the  defendants  205  more 
shares  than  they  had  sold  to  the  defendants ;  and  these  205  shares 
were  transferred  and  delivered  by  the  holders  to  the  nominees  of 
Bany  &  Co.  on  or  subsequently  to  the  said  account  day. 

9.  It  is  the  practice  of  members  of  the  stock-exchange,  in 
settling  their  accounts  with  each  other  on  the  account  day,  not  to 
deliver  or  transfer  the  actual  number  of  shares  sold  in  any  parti^ 
cnlar  undertaking  by  one  member  to  another  during  the  interval 
between  two  account  days,  but  only  the  number  which  on  balance 
of  purchases  and  sales  has  been  sold  or  purchased  by  one  member 
in  excess  of  the  other. 

(1)  The  portion  of  par.  6,  which  is  within  brackets,  was  added  by  consent 
doriog  tlM  argument  of  th^  caso 


118  OOUBT  07  OOHMON  PLEAfi.  [K  B. 

1868  10.  Accordingly,  in  settling  the  aoconnts  between  Bony  &  Go. 

GBUfiKLL  ftiid  ihe  defendants  on  the  15th  of  May,  the  plaintiff's  80  shares 
Bbwtowb,  ^^^  ^^*  transferred  to  the  defendants  or  their  nomine^  bet  to 
persons  named  by  others  with  whom  Barry  &  C!o.  had  had  deal- 
ings since  the  previons  account  day.  The  only  Overend,  Gnmey, 
&  Co.'8  shares  actually  transferred  to  the  nominees  of  Barry  &  Go. 
were  the  205  mentioned  abore ;  and  these  were  transferred,  not  by 
the  defendants,  bat  by  the  respectire  holders  (by  the  procurement 
of  the  defendants),  to  persons  named  by  Barry  &  Co. 

11.  On  the  17th  of  May,  Barry  &  Co.  sent  the  plaintiff  four 
transfers  of  his  shares  to  four  different  persons  for  execution,  with 
the  names  of  the  transferees  therein,  which  transfers  he  forthwith 
executed  and  returned  on  the  same  17th  of  May  to  Barry  &  Co. ; 
but  the  said  transfers  were  never  executed  or  registered  by  the 
transferees.  [A  copy  of  the  form  of  transfer  wa«i  annexed  to  the 
case.] 

12.  On  the  19th  of  May,  Barry  &  Co.  paid  the  2551  to  the 
plaintiff  B  credit  with  Messrs.  Glyn  &  Co.,  his  bankera.  It  was 
agreed  that  the  evidence  produced  before  the  arbitraior  by  whom 
the  case  was  settled,  with  respect  to  the  usage  of  the  stock-exchange 
hereinafter  set  forth,  should  form  part  of  the  case,  subject  to  the 
decision  of  the  Court  upon  its  admissibility  and  effect.  Such 
evidence  was  as  follows :— '*  It  was  proved  by  several  witness^ 
who  were  stock-brokers  and  members  of  the  stock-eichange,  that, 
when  shares  are  sold  upon  the  stock-exchange  by  brokers  to  job- 
bers for  the  account  day,  the  usage  is,  that,  when  the  account  day 
arrives,  the  buyer  gives  to  the  seller  the  name  and  address  of  the 
person  to  whom  the  shares  are  to  be  transferred,  who  i$  frejuenSy 
a  subsequent  purchase  at  a  differend  price;  and  m  the  transfer «» 
mch  a  case  the  coneideration  on  the  lad  purchase  is  elated  in  the 
transfer.  (1)  If  the  name  and  address  of  the  proposed  transfieree 
be  given,  the  seller  is  bound  to  accept  the  name  so  given:  and, 
when  the  shares  are  paid  for,  in  the  absence  of  any  speeial  bargaiO) 
the  jobber  is  absolved  from  all  further  liability,  and  is  not  bound  io 
see  that  the  transfer  of  the  shares  is  executed  by  the  transferee 
or  that  it  is  registered^  or  to  indemnify  the  seller  against  futiu* 
calls. 

(1)  The  words  in  italic  were  added  by  consent  during  tho  argoment 
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"  If  the  jobber  fails  so  to  give  a  name,  he  is  bound  to  give  his        1868 
own  name,  and  to  accept  a  transfer  of  the  shares.    If  the,  seller     obissell 
objects  to  the  name  given,  he  may  complain  to  the  committee    pji^^g. 
of  the  stock-exchange,  who,  if  they  think  the  buyer  has  been 
guilty  of  improper  conduct,  may  make  him  personally  respon- 
sible. 

"  The  same  witnesses  stated  that,  if  a  seUer  desires  to  secure  the 
registration  of  the  shares  he  sells  into  the  name  of  the  transferee, 
he  makes  an  express  bargain  with  the  buyer,  by  which  he  sells 
them  at  a  price  lower  than  the  market-price  of  the  day,  taking 
from  the  buyer  a  guarantee  that  the  shares  shall  be  registered  by 
the  transferee.  Although  all  the  witnesses  agreed  that  this  was 
the  usage,  only  one  could  give  a  specific  instance  in  which  he  had 
given  such  a  guarantee. 

''  The  witnesses  stated  that  the  whole  of  the  above  usage  appUes 
to  the  sale  of  shares  in  companies,  whatever  may  be  their  solvency 
or  repute.    They  also  stated  that  during  the  last  twenty  years  a 
usage  had  been  adopted  on  the  sale  of  shares  in  an  insolvent 'com- 
pany on  which  only  a  portion  of  their  amount  has  been  paid  up,  so 
that  the  holder  is  liable  for  further  calls,  by  which  such  shares  are 
sold,  not  merely  at  such  discount  as  reduces  their  price  to  nothing, 
but  at  a  still  lower  discount,  so  that  the  buyer  is  paid  to  take 
them.    Thus,  shares  in  a  company  of  the  nominal  value  of  20?., 
on  which  lOi  have  been  paid,  are  sold  at  12  discount,  so  that,  on 
the  account  day,  the  seller,  instead  of  receiving  anything,  has  to 
pay  2Z.  to  the  buyer.    The  witnesses  stated  that  the  usage  before 
described  as  to  the  settlement  on  tho  account  day,  applies  also  to 
these  cases ;  and  that  the  buyer  who  gives  a  name  is  not,  in  the 
absence  of  an  express  bargain,  bound  to  see  that  the  shares  are 
registered,  or  to  indemnify  the  seller  against  future  calls.    They 
stated  also  that  this  usage  would  equally  apply  to  a  case  in  which 
the  name  given  by  the  jobber  was  that  of  a  person  who  had  bought 
the  shares  from  the  jobber  since  the  purchase  by  the  jobber  from 
the  broker,  and  that  the  jobber  might>  instead  of  giving  only  one 
name,  give  those  of  several  persons  to  whom  respectively  he  had 
sold  the  shares  either  before  or  since  the  purchase  by  him  from 
the  broker. 
•*  None  of  the  witnesses  could  remember  a  case  in  which  any 
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1868       question  arising  out  of  this  usage  had  ever  come  before  the  com- 
OuBBiLi.     mittee. 

Bwfliowi.        "  -^^^  witnesses  stated  that  no  part  of  the  above  usage  is  pre- 
scribed by  the  printed  rules  of  the  stock-exchange;  that  the 
•    printed  rules  do  not  lay  down  every  portion  of  the  usages  of  the 
stock-exchange ;  but  that  there  are  many  things  which  are  settled 
by  usage,  of  which  the  committee  is  the  judge." 

On  the  part  of  the  plaintiff  it  was  objected  before  the  arbitrator 
that  the  evidence  as  to  usage  was  inadmissible,  upon  two  grounds, 
— ^first,  that  it  could  not  be  admitted  to  vary  the  express  contract 
between  the  parties,— and,  secondly,  that  no  evidence  was  admis^ 
sible  of  a  usage,  unless  it  was  contained  in  the  printed  rules  of  the 
stock-exchange. 

13.  On  the  11th  of  June,  Overend,  Gumey,  &  Co.,  Limited, 
passed  a  resolution  to  wind  up  voluntarily. 

14.  On  the  22nd  of  June,  the  Court  of  Chancery  made  an  order 
to  continue  the  winding  up  under  its  supervision. 

15.  On  the  31st  of  August,  and  after  the  transfers  to  the  nominees 
of  Barry  &  Co.  had  been  executed  by  the  plaintiff,  and  the  shares 
delivered,  the  liquidators  of  Overend,  Gumey,  &  Co.,  Limited,  made 
a  call  of  10/.  per  share,  payable  on  the  15th  of  September. 

16.  On  the  25th  of  September,  the  plaintiff  being  unable,  after 
the  decision  of  the  Court  of  Chancery  in  Walker^e  Case  (1)  to  have 
his  name  removed  from  the  list  of  contributories,  paid  the  call. 
It  was  admitted,  for  the  purposes  of  this  case,  that  such  call  was 
properly  paid  by  the  plaintiff, 

17.  A  transferee  of  five  of  the  shares  has  since  repaid  the  plain- 
tiff the  call  upon  five  shares. 

18.  The  defendants  have  always  refused  to  indemnify  the  plain- 
tiff, and  repudiate  all  liability  upon  the  shares. 

19.  For  the  purposes  of  this  case,  the  printed  rules  of  the  stock- 
exchange,  and  the  memorandum  and  articles  of  association  of 
Overend,  Gumey,  &  Co.,  Limited,  were  to  be  refened  to  by  the 
Court  and  by  either  party. 

20.  The  Court  were  to  be  at  liberty  to  draw  inferences  of  fact, 
in  the  same  way  as  a  jury,  and  were  to  have  the  same  power  of 
amendment  as  a  judge  at  nisi  prius. 

(1)  Uw  Bep^  2  Eqi  664 
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The  question  for  the  opinion  of  the  Court  was,  whether,  under        1866 
the  above  circumstances,  the  defendants  ought  to  indennify  the     gbibsell 
plaintiff  from  the  call  so  paid  by  him.    Should  the  judgment  of    jjj,^^^ 
the  Court  be  in  favour  of  the  plaintiff,  judgment  was  to  be  entered 
up  for  the  plaintiff  for  7507.  and  interest  at  5  per  cent,  and  costs. 
Should  the  judgment  of  the  Court  be  in  favour  of  the  defendants, 
judgment  was  to  be  entered  up  for  them,  with  costs. 

/.  Braton,  Q.C7.  (Lanyon  with  him),  for  the  plaintiff.  It  has 
beeu  decided  in  several  cases  that  the  purchaser  of  shares  is  bound 
to  indemnify  the  seller  against  all  calls  subsequently  made  upon 
him  in  respect  thereof:  Walker  v.  Bartlett  (I)  ;  Shato  v.  Fisher  (2) ; 
Wynne  v.  Prtee  (3) ;  Paine  v.  Hutchinson,  (4)  The  principle  of 
these  cases  is,  that  the  vendor  sells  not  only  the  advantages  but 
the  burthens  of  the  shares.  The  usage  set  up  by  the  defendants, 
that,  upon  giving  the  name  of  a  transferee,  the  jobber  relieves 
himself  {rom  all  further  liability  in  respect  of  the  contract, 
whether  the  transfer  is  accepted  and  registered  or  not,  is  re- 
pugnant to  the  very  nature  of  the  contract,  which,  in  the  case 
of  an  insolvent  company,  manifestly  is,  to  shift  the  responsibility 
attached  to  the  ownership  of  the  shares :  such  a  usage  therefore 
would  clearly  be  void.  On  a  similar  ground  a  usage  at  Lloyd's  to 
allow  the  underwriter  to  set  off  the  amount  of  a  loss  against  a 
debt  due  to  him  from  the  broker  for  premiums  upon  other  policies, 
was  held  to  be  void  as  against  the  assured,  who  had  no  notice  of 
the  alleged  usage :  Sweeting  v.  Pearce.  (5)  What  was  done  as 
between  themselves  and  the  defendants  on  the  settling  day  cannot 
afiect  the  plaintiff.  The  cases  as  to  the  authority  of  agents  when 
dealing  for  undisclosed  principals  to  bind  the  latter,  are  collected 
in  the  notes  to  George  v.  Clagett,  (6)  But  the  fact  that  Barry  &  Co. 
were  stock-brokers,  and  not  stock-jobbers,  was  sufficient  notice  to 
the  defendants  that  they  were  dealing  for  an  undisclosed  principal: 
and  this  appeared,  too,  by  the  entries  in  their  books,  which  the 
defendants  might  have  inspected;  and  that  would  be  sufficient 

(1)  17  0.  B.  446;  25  L.  J.  (C.P.)  (5)  7  C.  B.  (N.S.)  449;  29  L.  J. 
156 ;  18  C.  B.  845 ;  26  L.  J.  (C.P.)  263.  (C.P.)  265  ;  in  error,  9  C.  B.  (N.S.) 

(2)  2  De  G.  &  Sm.  11.  534 ;  30  L.  J.  (C.P.)  109. 

(3)  3  De  G.  &  Sm.  310.  (6)  2  Smith's  L.  C.  5th  ed.  113.      : 

(4)  Law  Rep.  3  Eq.  257. 
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196S  notice :  Bating  v.  Carrie.  (1)  The  effect  c^  the  settlement  of  a 
debt  with  an  agent  was  discnssed  in  the  recent  ease  of  OaUeratt  y. 
Hitidle  (2),  and  it  was  held  that  such  a  settlement^  no  money  being 
paid,  was  not  binding  on^tiie  principal,  without  a  special  custom  of 
the  trade.  Barry  &  Go.  had  no  authority  from  the  plaintiff  to  bny 
back  the  shares  or  to  release  the  defendants.  The  set-off,  therefore, 
though  possibly  binding  as  between  Barry  Ss  Co.  and  the  defendants, 
by  the  usage  of  the  stock-exchange,  could  not  bind  the  plaintiff. 

Eayes,  Serjt,,  for  the  defendants.  This  is  the  first  time  it  has 
been  attempted  to  make  a  dealer,  who  is  an  intermediate  agent 
between  the  buyer  and  the  seller  of  shares,  responsible  for  the 
registration  of  the  transfer.  From  the  facts  stated  in  the  special 
case  no  such  contract  can  be  implied.  The  decision  in  Eumble  v. 
Langdon  (3)  proceeded  very  much  upon  the  principle  laid  down 
in  Burnett  y.  Lynch  (4),  where  an  assignee  of  a  lease  was  held 
liable  for  not  indemnifying  the  lessee  against  breaches  of  cove- 
nants in  the  lease  whilst  he  continued  such  assignee:  and  in 
Walker  t.  Bartlett  (5),  the  Court  of  Common  Pleas  held  them- 
selves bound  by  the  decision  of  the  Court  of  Exchequer  in  Humbh 
Y,  Langston  (3) ;  Kut  the  judgment  of  the  Exchequer  Chamber 
rested  the  liability  of  the  defendant  to  cause  the  shares  to  be 
registered  in  his  own  name,  or  to  indemnify  the  plaintiff  against 
subsequent  calls,  upon  the  fact  of  his  acceptance  of  the  transfer 
and  his  continuing  so  interested  in  the  shares.  That  state  of 
things  is  expressly  negatived  here:  no  shares  were  delivered  to 
the  defendants  or  their  nominees;  the  only  shares  which  were 
delivered,  were  delivered  to  other  jobbers  with  whom  Barry  &  Co. 
had  had  dealings.  • 

[Byles,  J.  In  Burnett  v.  Lynch  (4),  there  was  a  transfer  of 
the  property  in  the  estate.  Transfer  here  means  nothing  unless 
accepted  by  the  transferee :  it  is  not  carried  into  effect  without 
acceptance  and  registration  of  the  transfer.] 

The  result  of  the  whole  transactions  between  Barry  &  Co,  and 
the  defendants  is,  that  Barry  &  Co.,  who  were  employed  by  the 

(1)  2  B.  &  A.  137.  (4)  5  B.  &  0.  689. 

(2)  Law  Rep.  1  C.  P.  186 ;  in  error,  (5)  17  C.  B.  446 ;  18  C.  B.  845 ;  25 
Law  Rep.  2  C.  P.  868.  L,  J.  (C.P.)  156,  263. 

(3)  7  M.  &  W.  617. 
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plamtiffy  sold  the  shares  to  some  one  else.    It  is  enough,  howeyer,        ises 
to  saj,  that  Barrj  A  Co.  wei^e  not  the  defendants'  agents.    The     GmoKtL 
cases  in  equity  haye  no  bearing  npon  ^i»  qoestion.    Acoording  to    ^^^^^^ 
the  roles  of  the  stock^exchange,  and  the' custom  proyed  before  the 
referee,  the  defendants  performed  their  contract  when  they  settled 
vith  Barry  &  Co.  in  the  manner  recognized  by  that  custom ;  for, 
it  needs  no  authority  to  proye  that  where  a  person  authorizes 
another  to  make  a  contract  for  him  in  a  particular  market,  he 
iQixst  be  assumed  to  haye  authorized  his  agent  to  make  the  con- 
tract with'  reference  and  subj^t  to  the  usages  and  customs  of  that 
market    This  rule  has  on  numerous  occasions  been  held  to  apply 
to  transaGftions  upon  the  stock-exchange.  (1) 

J.  Brown,  Q.CI,  in  reply.     Whether  the  transfer  be  to  the 
defendants  themselyes  or  to  their  nominees,  the  defendants  are 
equally  bound  to  indemnify  the  plaintiff  against  the  calls  in 
question.     Ko  doubt,  the  general  rule  is  that  one  who  employs 
another  to  deal  with  him  in  a  particular  market  impliedly  au- 
thoriases  him  to  deal  according  to  the  customs  of  that  market. 
But  there   ate  many  usages  which  may  be  binding  upon  the 
members  of  a  place  like  the  stock-exchange  inter  se,  which  would 
be  unreasonable  as  against  persons  not  members,  and  therefore  not 
binding  upon  them.     Thus,  in  Sweding  y.  Pea/rce  (2),  a  custom  of 
Lloyd's  to  substitute  another  person  as  debtor  to  the  principal, 
was  held  tp  bind  only  those  who  haye  notice  of  it.    The  custom 
here  attempted  to  be  set  up  is  inconsistent  with  the  contract,  and 
therefore  clearly  unreasonable.    Why  is  it  to  be  assumed  that  one 
who  employs  a  broker  to  buy  or  sell  shares  for  him  on  the  stock- 
exchange  consents  to  be  mixed  up  with  all  the  dealings  which  his 
broker  may  haye  been  engaged  in  during  the  interyal  between 
two  settling  days?    A  set-off  of  money  demands  between  the 
broker  and  the  jobber  would  not  be  allowed  to  the  prejudice  of 
the  principal.    Why,  then,  should  a  setoff  of  shares  ?    Where  an 
tisage  is  set  up,  eyidence  mi^y  always  be  giyen  in  reply,  to  shew  it 
to  be  unreasonable :  BoUcmley  y.  Forbes,  (3) 

(1)  See  the  judgment  of  Lord  Kingg-  (C.P.)  265;  in  error,  9  C.  B.  (N.S.) 

down,  in  Kirchner  v.  Venus,  12  Moo.  P.  534 ;  30  L.  J.  (C.P.)  109. 

C.  361.  (3)  5  Bing.  N.  C.  121. 

(2)7  0.  R  (N.S.)449;  29  L.  J. 
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1868     •      At  the  clo8e  of  the  argament  the  Court  desired  to  be  informed 

Qbissbu.     whether  or  not  they  were  to  assame  that  the  defendants  knew  that 

Bbmtowh    ^^  *  C^*  ^®^®  acting  as  brokers  for  a  principal.    The  following 

statement  was  subsequently,  with  the  assent  of  the  respectiYO 

attorneys,  handed  to  the  Lord  Chief  Justice  :-*- 

^'  The  defendants  w  ere  not  informed,  and  had  no  actual,  notice, 
that  Messrs.  Barry  &  Co.  were  acting  as  agents  for  an  undisclosed 
principal  in  the  transaction. 

^^  The  defendants  knew  that  Messrs.  Barry  &  Co.  were  stock  and 
share-brokers,  and  not  jobbers.  Upon  a  transaction  between  a 
jobber  and  a  broker,  the  jobber  uHndd  assume  that  the  broJcer  ivas 
acting  for  a  principal.  The  stock-exchange  committee  do  not 
countenance  the  practice  of  the  same  member  acting  in  the  double 
capacity  of  broker  and  jobber,  and  would  call  a  member  to  account 
if  he  so  acted." 

Cur,  adv.  vuU. 

BoviLL,  C.J.  In  this  case  I  am  about  to  deliyer  a  judgment  in 
which  my  Brothers  Willes  and  Keating  concur :  but  my  Brother 
Byles,  I  regret  to  say,  does  not  agree  in  the  conclusion  at  which 
we  have  arrived. 

The  Court  is  required  to  give  judgment  upon  the  special  case  as 
stated  by  the  arbitrator,  with  such  alterations  and  additions  as  the 
parties  have  been  able  to  agree  upon  during  the  argument. 

The  question  does  not  depend  upon  any  technicality  in  the 
pleadings,  but  is  stated  generally  in  the  case  to  be  whether  the 
defendants  ought  to  indemnify  the  plaintiff  from  the  call  of  10^ 
per  share  which  was  made  on  the  31st  of  August,  1866:  and  upon 
that  question  we  are  of  opinion  that  the  judgment  sliould  be  in 
favour  of  the  plaintiff. 

The  plaintiff  was  the  owner  of  eighty  shares  in  a  company  called 
Overend,  Gurney,  &  Co.,  Limited,  and  which  were  transferable; 
but  by  the  articles  of  association,  clause  11,  in  order  to  complete 
the  transfer,  a  deed  of  transfer  was  required  to  be  executed  by  the 
transferor  and  transferee,  and  to  be  registered.  On  the  day  after 
the  stoppage  of  the  company,  which  occurred  on  the  10th  of  May, 
1866,  the  plaintiff,  being  desirous  of  disposing  of  these  shares, 
instructed   Messrs.  Barry  &  Co.,  who  were    stock-brokers  and 
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members  of  the  stock-eichasge,  to  sell  them  for  him.    Barry  &  Co.        186S 

on  the  same  day  contracted  with  the  defendants  (who  were  stock-     Gbibbbll'* 

jobbers,  and  also  members  of  the  stock-exchange)  for  the  sale  to    j^^g^y^m 

them  of  these  shares  at  3Z.  53.  per  share,  being  11|  discount  npon 

152L,  which  had  been  paid  upon  each  share;    and  the  contract 

was  to  be  carried  out  on  the  15th  of  May,  being  the  next  account 

day. 

The  transaction  was  conducted  in  the  ordinary  way  in  which 
BQch  business  is  transacted  on  the  stock-exchange :  the  name  of  the 
seller  was  not  disclosed  to  the  defendants ;  nor  were  the  names  of 
the  defendants  as  the  buyers  disclosed  to  the  plaintiff.  The  bai^ 
gain  was  made  between  Messrs.  Barry  and  the  defendants  per-* 
sonally,  in  their  own  names;  and  it  was  not  mentioned  to  the 
defendants  that  Messrs.  Barry  were  acting  as  agents  or  brokers  in 
the  matter :  but,  according  to  the  additional  statement  which  has 
been  furnished  to  us  by  consent,  the  defendants  must  be  taken  to 
have  known  or  to  have  believed,  and  indeed  the  statement  is  that 
they  would  assume,  that  Messrs.  Barry  were  in  fact  acting  for  an 
nndisclosed  principal. 

The  effect  of  such  a  contract^  according  to  the  rules  and  usages 
of  the  stock-exchange,  and  especially  rules  49  and  61  (1)  of  the 
printed  rules,  was,  to  render  Messrs.  Barry  on  the  one  hand  and 
the  defendants  on  the  other  personally  responsible  to  each  other, 
as  between  themselves,  for  its  fulfilment,  but  at  the  same  time 
leaving  it  entirely  open  for  the  plaintiff,  as  the  undisclosed  prin« 
cipal,  to  intervene  and  enforce  his  rights  as  the  seller  under  the 
contract,  and  at  the  same  time  the  defendants  being  at  liberty,  if 
they  thought  fit,  to  have  recourse  and  to  adopt  any  remedies 

(1)  The  49th  rule  is  as  follows : —  mittee  will  decide  aJs  to  the  liability  of 

"  The  stock-exchange  does  not  recog-  the  broker  or  agent  of  such  principal 

nize  in  its  dealings  any  other  parties  for  any  cost  or  damages  incurred  in  con- 

than  its  own  members  ;  every  bargain,  sequence  of  legal  proceedings." 
therefore,  whether  for  account  of  the         The  Gist  rule  is  as  follows >— "No 

member  effecting  it  or  for  account  of  member  shall  attempt  to  enforce  by  law 

a  principal,  must  be  fulfilled  according'  a  claim  arising  out  of  stock-ezcbange 

to  the  regulations  and  usages  of  the  transactions  against  a  member  or  de« 

house ;  and,  should  a  principal,  without  faulter,  or  against  the  principal  of  a 

the  consent  of  the  committee,  attempt  member  or  defaulter,  without  the  con* 

to  enforce  by  law  a  claim  against  a  sent  of  such  member,  of  the  trustees  of 

member  of  the  stock-exchange,  the  com-  the  defaulter,  or  of  the  committee." 

Voi.  III.  M  2 
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1868       against  the  plaintiff  as  a  principal  in  the  transaction  and  the  real 
QBIB8ELL     vendor  to  them. 

gi^  The  case  of  Mortimsr  v.  M'Callan  (1)  was  one  in  which  an 

undisclosed  principal  was  made  liable  upon  a  similar  contract^ 
through  a  broker  on  the  stock-exchange,  for  the  sale  of  stock;  and 
many  instances  have  occurred  where,  upon  a  member  of  the  stock- 
exchange  becoming  a  defaulter  there,  his  books  have  been  handed 
over  to  the  committee  of  the  stock-exchange  or  to  official  assignees 
appointed  by  them ;  and  contracts  which  he  had  made^  and  upon 
which  he  as  a  member  of  the  house  was  personally  responsible, 
have  been  enforced  against  his  undisclosed  principals^  the  money 
recovered  being  applied  towards  payment  of  the  defaulter's  debts 
to  other  members  of  the  stock-exchange. 

Indeed,  from  the  61st  rule  of  the  printed  rules,  p.  35,  it  seems 
to  be  dear  that  the  members  of  the  stock-exchange  desire  and 
intend  to  reserve  to  themselves  the  right  to  resort  to  the  principals 
of  a  member  or  defaulter,  in  cases  where  it  becomes  necessary  or 
their  interest  to  do  so.  The  61st  rule  is  as  follows : — "  No  member 
shall  attempt  to  enforce  by  law  a  claim  arising  out  of  stock- 
exchange  transactions  against  a  member  or  defaulter,  or  against 
tlie  principal  of  a  member  or  defavUer^  without  the  consent  of  such 
member,  of  the  trustees  of  the  defaulter,  or  of  the  committee." 

The  contract  in  this  case  was  to  be  carried  into  effect  on  or 
within  a  reasonable  time  after  the  15th  of  May :  and  it  was  in  the 
first  place  contended  that  what  took  place  at  and  about  that  time 
absolved  the  defendants  from  all  further  liability  in  respect  of  the 
contract.  The  substance  of  what  was  thus  relied  upon  is,  that  the 
defendants^  having  sold  other  shares  in  Overend,  Gurney,  &  C!o.  to 
Messrs.  Barry,  and  to  a  much  larger  number  than  those  which 
had  been  purchased  from  them,  arranged  with  Messrs.  Barry  to  set 
against  the  shares  which  had  been  sold  an  equal  number  of  those 
which  had  been  purchased,  and  to  deliver,  or  furnish  names  for  the 
transfer  of,  the  balance  only  of  the  shares  which  the  defendants 
had  sold  to  Messrs.  Barry,  and  that  this  arrangement  was  carried 
out. 

It  could  not  for  a  moment  be  contended  that  such  an  arrange- 
ment between  the  defendants  and  Messrs.  Barry,  who  were  the 

(1)  6  M.  &  W.  68. 
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plaintiff's  brokers  to  sell  the  shares,  and  who  were  known  to  be 
acting  for  a  principal,  would  be  binding  upon  the  plaintiff  so  as  to  gb 
relieye  the  defendants  from  the  contract,  without  some  assent^  Bbmtowe. 
express  or  implied,  by  the  plaintiff:  Fish  t.  Kempton.  (1)  But  it 
is  unnecessary  to  refer  to  authorities  upon  that  point.  It  was, 
howeyer,  insisted,  on  the  part  of  the  defendants,  that  the  original 
contract,  having  been  authorized  by  the  plaintiff  to  be  made  on 
the  stock-exchange,  must  be  taken  to  have  been  authorized  to  be 
80  made  with  reference  and  subject  to  the  usages  and  customs  of 
the  stock-exchange,  that  the  settlement  relied  upon  was  in  ac- 
cordance with  those  usages  and  customs,  and  that  the  defendants 
were  therefore  relieved  from  any  further  liability  to  the  plaintiff. 

There  can  be  no  doubt  that  a  man  who  eng^es  a  broker  to 
transact  business  for  him  in  a  general  market,  authorizes  the 
broker  to  do  so  according  to  the  general  and  known  usages  and 
CQstoms  of  that  market,  although  he  was  not  himself  aware  of 
them ;  and  it  must  be  taken,  and  indeed  has  been  decided,  that 
the  stock-exchange  is  within  the  description  of  a  general  market 
for  this  purpose,  and  is  not  a  mere  private  place  of  business  such 
as  "  Lloyd's  "  was  considered  to  be  in  Sweeting  v.  Pearce  (2)  and 
other  cases. 

We  have  no  doubt  that,  as  between  members  of  the  stock- 
exchange,  the  course  that  was  adopted  in  this  case,  of  setting  off 
purchases  and  sales  of  shares  of  the  same  description,  is  a  very 
convenient  mode  of  settlement,  and  one  which  may  properly  be 
adopted  as  between  themselves :  but  it  is  a  totally  different  matter 
^hen  the  rights  of  the  principals  and  of  a  number  of  different 
individuals,  who  have  no  interest  in  common  except  that  of  having 
transacted  business  through  or  with  the  same  broker,  are  sought 
to  be  affected ;  and  it  must  be  manifest  that,  if  such  settlements 
could  be  made  so  as  to  affect  the  rights  of  all  the  various  principals 
vrhose  contracts  might  be  mixed  up  in  the  settlement,  it  would 
lead  to  almost  endless  difficulty  and  confusion  as  regards  the  rights 
of  those  principals.  Persons  having  no  knowledge  of  or  connexion 
'with  each  other,  and  between  whom  no  contracts  subsisted,  would 
be  mixed  up  together ;  several  purchasers  or  sellers  might  be  sub- 

(1)  7  C.  B.  687.  (O.P.)  265 ;   in  error,  9  0.  B.  (N.8.) 

(2)  7  C.  B.  (N.S.)  449 ;  29  L.  J.      534  ;  30  L.  J.  (C.P.)  109. 
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1868  stituted  for  one  or  any  number  of  such  buyers  or  sellers ;  contracts 
GBI98ELL  "  migbt  be  thrown  together  or  split  up  and  divided  as  to  the  number 
Bbotows.  ^^  shares,  and  at  prices  entirely  different  from  the  original 
bargains ;  and  no  one  would  know  to  whom  he  was  to  look  for  the 
fulfilment  of  the  particular  contract  into  which  he  had  entered,  or 
what  new  or  substituted  contracts  had  been  entered  into  on  his 
behalf. 

Where  such  an  usage  or  custom  is  intended  to  be  relied  upon,  it 
ought  to  be  clearly  and  distinctly  proved  to  exist,  and  to  be  so 
general  and  notorious  that  persons  dealing  in  the  market  could 
easily  ascertain  it,  and  must  be  presumed  to  have  been  aware  of  it; 
and,  in  our  judgment,  in  order  to  bind  persons  who  were  not  aware 
of  it,  it  must  also  appear  to  be  a  reasonable  usage. 

In  the  present  case,  some  evidence  was  offered  of  the  existence 
of  certain  alleged  usages  of  the  stock-exchange,  and  which  was 
received  subject  to  the  questions  of  its  admissibility  and  effect 
This  evidence  is  set  out  in  pai*agraph  12  of  the  special  case :  bat, 
in  that  part  of  the  special  case,  we  do  not  find  any  statement 
or  proof  of  any  usage  or  custom  to  the  effect  to  which  we  have 
adverted ;  and  all  that  appears  upon  this  part  of  the  subject  is 
that  which  is  contained  in  paragraph  9  of  the  special  case.  That 
paragraph,  however,  is  not,  as  we  understand  it,  a  statement  of 
such  a  general  nsoffe  or  eustam  of  the  stock-exchange  as  would  be 
sufficient  to  bind  third  parties  who  were  not  aware  of  it  and  who 
did  not  assent  to  it,  but  rather  of  a  mode  of  carrying  on  business, 
such  as  was  relied  upon  in  Meyer  v.  Dresser  (1),  or  which  prevails 
in  many  cases  where  such  contracts  are  entered  into ;  and  it  seems 
to  us  to  amount  only  to  the  statement  of  a  practice  amongst  the 
members  of  the  stock-exchange  for  their  mutual  convenience  in 
settling  their  liabilities  amongst  themselves  in  respect  of  transac- 
tions upon  which  as  between  themselves  they  are  and  would  be 
personally  and  individually  responsible  to  each  other.  In  such  a 
settlement  of  their  own  personal  liabilities,  this  would,  as  we  have 
before  intimated,  undoubtedly  be  a  very  convenient  and  reasonable 
course ;  but,  if  it  were  applied  to  the  transactions  and  the  rights 
and  liabilities  of  their  principals,  it  would,  as  it  appears  to  us,  be 
pot  only  most  inconvenient  but  in  many  cases  almost  impracticable. 
(1)  16  C.  B.  (N.S.)  646 ;  33  L.  J.  (C.P.)  289. 
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T&ke^  for  instanoe,  the  case  of  a  broker  baying  from  a  jobber  ig68 
5  Bh&ies  for  5  different  persons  on  different  days  and  at  different  ^ 
prices^  and  on  3  other  days  selling  for  3  other  persons  to  the  same 
jobber  3  other  shares  also  at  varying  and  different  prices ; — when 
the  account  day  arrived,  the  broker  would  upon  the  balance  have 
to  receive  2  shares^  and  how  could  he  distribute  those  amongst  liis 
5  buyers  ?  and  which  out  of  the  5  contracts  of  the  jobber  as  a 
seller  could  be  said  to  be  cancelled  and  which  in  force  ?  or  what 
new  or  substituted  contracts  could  be  said  to  have  been  made  ? 
and  by  and  with  whom  ?  The  difficulties  would  be  increased  by 
supposing  that  l^e  broker  acted  for  8  different  buyers  in  purchasing 
from  a  jobber,  say  1U2  shares,  in  numbers  of  80>  17,  and  5  shares 
respectively,  and  had  made  cross-sales  to  the  jobber  for  2  buyers 
of  94  shares  and  6  shares  respectively,  making  together  100  shares, 
and  that  each  transaction  was  on  a  different  day  and  at  a  different 
price ;  and  the  difficulty  would  be  still  further  manifest  as  the 
number  and  intricacies  of  the  cross^transactions  were  multiplied. 
Or,  supposing  that  in  this  case  Barry  &  Co.  had  sold  only  the 
plaintiff  s  80  shares  to  the  defendants,  and  had  purchased  of  the 
defendants  60  shares  and  no  more, — what,  according  to  the  defend* 
ants'  contention,  would  be  the  legal  result?  and  against  whom 
must  the  plaintiff  seek  his  remedy  ? 

It  seems  tolerably  clear  that  the  original  contract  of  sale  by  the 
plabtiff  was  not  to  be,  and  could  not  be  considered,  at  an  end  by 
such  a  settlement ;  because  the  plaintiff  had  a  right  to  be  paid  and 
was  paid  the  price  mentioned  in  his  original  contract  with  the 
defendants,  viz.  2557.,  and  he  was  called  upon  to  execute  and  did 
execute  when  so  requested  transfers  of  the  80  shares.  It  is  clear 
also  that  there  was  no  fresh  contract  of  sale  of  the  shares  by  the 
plaintiff  to  the  several  transferees  mentioned  in  the  deeds  of 
transfer ;  and  the  prices  mentioned  in  those  transfers  were  totally 
different  from  the  prices  at  which  he  sold  and  which  he  had  to 
receive;  nor  had  Messrs.  Barry  or  any  person  authorized  by  the 
plaintiff  ever  made  any  contract  of  sale  whatever  to  or  with  any  of 
those  parties. 

The  effect  of  the  whole,  as  it  seems  to  us,  is^  that  these  settle- 
ments which  take  place  between  members  of  the  stock-exchange 
arrange  their  own  personal  liabilities^  but  leave  the  rights  of  theii* 
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1868  principals  untouched.  We  think  that  the  effect  of  the  settlement 
Gbhsbell  ™  ^l^is  case  was,  to  make  the  payment  by  Messrs.  Barry  to  the 
plaintiff  of  the  2552.  a  payment  on  behalf  of  the  defendants,  and  to 
make  the  giving  of  the  names  and  the  taking  of  the  transfers  of 
the  shares  in  the  names  of  other  persons,  acts  done  by  Messrs. 
Barry  on  the  defendants'  behalf,  in  order  to  carry  out  through 
Messrs.  Barry  the  contract  into  which  the  defendants  had  entered 
and  which  they  were  personally  liable  to  the  plaintiff  to  perform. 
In  other  words,  that,  as  between  the  defendants  and  Messrs.  Barry, 
the  latter  by  the  settlement  agreed  to  take  upon  themselves  the 
carrying  out  for  the  defendants  of  the  contract  into  which  they 
(the  defendants)  had  entered  with  the  plaintiff. 

For  this  new  contract  by  Messrs.  Barry  with  the  defendaDts, 
there  would  be  a  perfectly  good  consideration  as  between  the 
defendants  and  Messrs.  Barry ;  whereas,  the  plaintiff  never  autho- 
rized or  contemplated  anything  but  the  carrying  out  of  the  original 
contract  of  sale  to  the  defendants :  and  this  would  leave  the  ulti- 
mate responsibility  for  the  call  upon  these  shares  to  fall  upon 
Messrs.  Barry,  upon  whom,  under  the  circumstances,  and  subject 
to  any  rights  which  they  may  have  acquired  against  other  parties, 
we  think  it  ought  to  rest 

Another  point  which  was  made  on  the  part  of  the  defendants  was, 
that  the  giving  of  the  names  of  the  proposed  transferees  by  Messrs. 
Barry  was  a  sufficient  performance  of  the  defendants'  contract,  and 
that  there  was  no  obligation  on  the  part  of  the  purchaser,  under  a 
contract  for  the  sale  of  shares  in  a  public  company  like  the  present, 
to  execute  or  register,  or  to  procure  the  execution  or  registration 
by  the  transferees  of  the  assignment,  or  to'  indemnify  the  seller 
against  calls  in  case  the  assignment  was  not  registered 

Independently  of  any  binding  usage  or  custom,  after  the  deci- 
sions in  the  cases  which  have  been  cited,  it  would  be  idle  for  the 
defendants  to  contend  for  any  such  proposition.  The  plaintiff, 
being  the  owner  of  shares,  and  desirous  to  rid  himself  of  them 
and  of  all  future  liability  as  well  as  benefit  in  respect  of  the  shares, 
made  the  contract  through  Messrs.  Barry  to  sell  them  to  the 
defendants.  The  very  object  and  essence  of  the  transaction  was 
that  the  shares  should  pass  from  the  vendor ;  and  in  such  a  con- 
tract of  sale  of  shares  it  seems  to  us  that  it  must  be  implied  that 
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the  plaintiflf  wotild  execute  and  deliver  a  transfer  to  the  defendants        1868 
or  to  their  nominees,  and  that,  on  the  other  hand,  the  defendants     grisseui 
would  pay  the  price  and  accept  and  register  or  cause  to  be  accepted    bbistowi. 
and  roistered  a  transfer  of  the  shares ;  and  with  a  further  under- 
taking that  the  defendants  would  indemnify  the  plaintiff  against 
calls  which  the  plaintiff  might  be  culled  upon  to  pay  if  and  so  long 
as  the  transfer  was  not  registered. 

In  the  case  of  a  sale  of  shares,  both  parties  must  contemplate 
the  transfer  of  the  right  to  dividends  and  liability  to  calls ;  and, 
to  shew  that  this  is  so  understood  on  the  stock-exchange,  it  is  only 
necessary  to  refer  to  Bules  84  and  90  of  the  printed  rules.  By 
IMe  84  it  is  provided  that  **  the  seller  of  registered  shares  or  stock 
is  responsible  for  the  genuineness  and  regularity  of  all  documents 
dehvered,  and /or  such  dividends  as  may  he  received,  until  reasonable 
time  has  been  allowed  to  the  buyer  to  execute  and  duly  lodge 
such  documents  for  verification  and  registration.  When  the  buyer 
shall  have  obtained  an  official  certificate  of  the  registration  of  such 
stock  or  shares,  the  committee  will  not  (unless  bad  faith  is  alleged 
against  the  seller)  take  cognizance  of  any  subsequent  dispute  as  to 
title,  until  the  legal  issue  has  been  decided  between  the  buyer 
and  the  company,  the  reasonable  expenses  of  which  legal  proceed* 
ings  shall  be  borne  by  the  seller."  And  Rule  90  is  that  *'the 
seller  may,  previous  to  delivery,  pay  any  call  made  on  registered 
fihares,  although  not  due,  and  claim  the  same  of  the  buyer" 

But  then  it  was  contended  that  evidence  was  admissible  of  an 
usage  of  the  stock-exchange  (which  it  is  not  pretended  was  known 
to  the  plaiatiff),  to  the  effect  that,  upon  a  contract  of  sale  of  shares, 
the  purchaser  is  not  bound  to  see  that  the  transfer  is  executed  by 
the  transferee  or  registered,  or  to  indemnify  the  seller ;  and  that, 
upon  paying  the  price  and  merely  giving  a  name  or  names  to  the 
seller  (to  which  the  seller  is  not  at  liberty  to  object),  the  buyer  is 
absolved  from  all  further  liability  under  the  contract.  The  evi- 
dence in  support  of  such  usage  is  set  out  at  paragraph  12  of  the 
special  case. 

The  main  object,  and  indeed  the  very  essence  of  a  contract  of 
sale  and  purchase,  in  the  case  of  shares,  as  it  seems  to  us,  is,  that 
one  party  shall  divest  himself  of  and  the  other  acquire  in  the  name 
of  himself  or  his  nominee  the  ownership  of  the  shares,  which  can 
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1868  only  be  by  means  of  a  transfer  properly  executed  by  both  parties 
GBI88ELL  fti^d  registered ;  and  that  the  seller  shall  relinquish  and  be  relieved 
Bmw^wb.  ^^^™  ^^^  *^®  purchaser  assume  all  future  benefits  and  liabilities  in 
respect  of  the  shares.  If  this  be  the  intention  of  the  contracti  as 
we  think  it  is,  the  admission  of  evidence  of  an  usage  or  custom  to 
the  eflTect  contended  for  by  the  defendants  would  be  entirely  to 
alter,  defeat,  and  nullify  the  contract  and  the  intention  of  the 
parties,  and  would  be  in  direct  contradiction  of  the  contract :  and 
we  are  of  opinion,  therefore,  that  such  evidence  was  not  admissible 
in  this  case.  If  the  evidence  was  admissible,  the  statement  of  it 
is  most  unsatisfactory ;  and,  performing  the  functions  of  a  jury,  we 
should  not  be  disposed  to  act  upon  it :  but  this  usage  or  custom, 
even  if  proved,  as  well  as  the  practice  of  settlement  between  the 
members  of  the  stock-exchange,  is,  as  it  seems  to  us,  so  entirely 
unreasonable  for  the  purpose  of  affecting  the  rights  of  principals 
who  are  not  members  of  the  stock-exchange,  that  we  should  be 
disposed  to  refuse  to  give  any  effect  to  it,  on  that  ground  also. 

That  such  usages  must  be  reasonable,  it  is  only  necessary  to 
refer  to  the  case  of  Bottomley  y.  Forbes  (1)  and  to  the  case  of     ^ 
Sweeting  v.  Peareey  especially  the  judgments  of  Crompton,  J.,  and     i 
Bramwell,  B.,  in  the  Exchequer  Chamber,  as  reported  in  9  C.  B. 
(N.S.)  539  and  540.  | 

With  regard  to  any  contract  or  liability  on  the  part  of  the  pe^  i 
sons  named  in  the  several  transfers  to  indenmify  the  plaintiff,  it  is  ' 
to  be  observed  that  neither  the  plaintiff  nor  Messrs.  Barry  nor  the 
defendants  had  any  dealings  or  transactions  with  these  parties. 
They  were  persons  wholly  unknown  to  Messrs.  Barry,  except  from 
the  fact  of  their  names  being  furnished  by  other  jobbers  to  Messis. 
Barry,  upon  transactions  in  which  the  plaintiff  had  no  concern  or 
interest,  and  upon  bargains  with  various  jobbers  wholly  uncon- 
nected with  the  defendants;  and  the  persons  whose  names  were 
thus  given  having  no  interest  in  the  contracts  which  Messrs. 
Barry  had  made  with  those  other  jobbers.  The  prices  of  the 
shares  inserted  in  the  transfers  were  wholly  different  from  those 
at  which  the  plaintiff  had  sold  his  shares  to  the  defendants ;  the 
persons  named  were  strangers ;  and  the  shares  were  divided  into 
four  different  parcels.  The  plaintiff,  howeyer,  would  be  entitled  to 
(1)  5  Bing  N.  a  121 
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be  paid  only  the  price  inserted  in  his  original  contract  3^^  alone  1868 
was  the  contract  into  which  he  had  entered ;  and  he  could  look  ""GmarajT" 
only  to  the  defendants  or  to  Messrs,  Barry  for  performance  of  it. 
The  arrangement  as  to  the  giving  of  the  names  in  the  manner 
before  stated  nsould  seem  to  have  been  for  the  convenience  of 
Messrs.  Barry  in  their  arrangements  with  the  defendants,  and  for 
the  purpose  of  Messrs.  Barry  carrying  out  the  original  contract 
between  the  plaintiff  and  the  defendants,  rather  than  for  defeating 
that  contract,  or  substituting  any  new  contract  by  or  with  the 
plaintiff  in  its  place ;  and,  unless  the  transfers  were  executed  or 
accepted  by  the  transferees,  there  would  in  our  opinion  be  no 
liabihty  on  their  part  to  indemnify  the  plaintiff. 

Where  transfers  of  this  description  have  been  executed  or  accepted 
by  the  transferees,  they  are  no  doubt  responsible,  and  liable  to  in- 
demnify the  vendor  or  transferor,  as  was  decided  by  the  Master  of 
the  Bolls  in  the  case  of  Evans  v.  Wood  (1),  and  by  the  Lord  Chancellor 
in  Eawkins  v.  MaUby,  which  was  decided  upon  appeal,  on  the  14th 
of  December  last,  since  the  argiunent  of  this  case.  (2)  But,  in 
the  preseiit  ,case,  although  one  transfer  of  five  shares  was  accepted, 
and  the  transferee  has  repaid  the  plaintiff  the  amount  of  the  call 
upon  those  five  shares,  yet  the  other  transfers  of  the  seventy-five 
shares  do  not  appear  to  have  been  either  executed  or  accepted  by 
the  transferees ;  and,  under  those  circumstances,  there  would  be 
no  liability  on  their  part  to  indemnify  the  plaintiff  against  the  call 
on  those  shares. 

The  defendants,  however,  have  not  based  their  defence  on  the 
ground  of  these  transfers  having  been  executed  or  accepted  by  the 
transferees:  their  contention  is  that  their  liability  as  the  pur- 
chasers on  the  original  contract  of  sale  from  the  plaintiff  was  dis- 
charged by  the  payment  of  the  original  price  and  by  the  mere 
handing  of  the  several  names  such  as  and  in  the  manner  before 
described ;  and  this,  whether  there  was  any  acceptance  of  the 
several,  transfers  by  the  nominees  or  not.  The  defendants  rely,  in 
support  of  this  view,  upon  the  alleged  usage  to  which  we  have 
before  adverted,  but  which  in  our  opinion  fails  them,  for  the  reasons 
vfhich  we  have  already  stated. 

If,  then,  there  was  a  valid  contract  of  sale  of  the  shares,  as  we 

(1)  Law  Rep.  6  Eq.  9.  (2)  37  L.  J.  (Ch.)  58. 
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1868  think  there  wa8y  between  the  plaintiff  and  the  defendants,  not  dis- 
GusBKLL  ~  charged  or  affected,  as  between  them,  by  the  settlement  in  account 
of  the  cross-purchases  and  sales  between  the  defendants  and  Messrs. 
Barry,  and  not  fulfilled  by  the  mere  handing  of  a  name  and  pay- 
ment of  the  price  of  the  shares,  and  the  original  contract  between 
the  plaintiff  and  the  defendants  thus  remaining  in  force,  what,  if 
any,  is  the  liabib'ty  on  the  part  of  the  present  defendants  to  the 
plaintiff  in  respect  of  these  shares  ? 

Upon  that  point,  although  some  nice  distinctions  were  attempted 
to  be  made  in  the  argument  upon  the  form  of  the  pleadings,  it  is 
not  necessary  to  enter  minutely  into  those  considerations,  because 
the  point  stated  for  our  decision  on  the  special  case  is,  whether, 
under  the  circumstances,  the  defendants  ought  to  indemnify  the 
plaintiff  from  the  call  of  101  per  share  which  he  has  been  com- 
pelled to  pay  by  reason  of  his  name  remaining  upon  the  register 
as  the  legal  owner  of  the  shares ;  and,  if  any  amendment  of  the 
pleadings  were  necessary,  it  would  of  course  be  made. 

The  judgment  of  the  Court  of  Exchequer  Chamber  in  the  case 
of  Walker  v.  Bartlett  (1),  and  of  Vice  Chancellor  Stuart  in  Paine  r> 
Hutchinson  (2),  in  addition  to  the  cases  before  referred  to,  are  then 
direct  authorities  that  both  at  law  and  in  equity  the  defendants,  as 
purchasers  of  the  shares,  would  be  liable  to  indemnify  the  plaintiff 
against  the  call  in  question.  The  decision  in  Humble  y.  Lang^ 
ston  (3)  is  clearly  distinguishable,  on  the  ground  that  the  defen- 
dant was  there  sought  to  be  made  liable  upon  a  contract  to 
indemnify  the  plaintiff  against  aU  future  caJh,  and  which  clearly 
could  not  be  maintained,  as  the  liability  could  only  continue  during 
the  time  of  the  transferee  remaining  the  assignee  of  the  shares.  It  is 
also  to  be  observed  that,  in  the  course  of  the  judgment  in  that 
case,  Parke,  B.,  distinctly  stated  (4)  that  he  considered  that  a  seller 
may  require  the  transfer  to  be  executed  and  registered  by  the 
buyer.  In  that  opinion  we  entirely  concur.  The  liability  to 
indemnify  almost  necessarily  flows  from  it :  and  we  are  of  opinion 
that  the  defendants  are  under  the  circumstances  liable  to  indemnify 
the  plaintiff  against  the  call  in  question.  Our  judgment,  there- 
fore, is  in  favour  of  the  plaintiff. 

a)  18  0.  B.  845 ;  25  L.  J.  (CP.)  263.  (3)  7  M.  &  W.  617. 

(2)  Law  Rep.  3  Eq.  257.  (4)  7  M.  &  W.  at  p.  529. 
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BTLE89  J.    This  is  a  case  of  considerable  importaace  to  the        1868 
parties,  and  of  still  greater  importance  to  persons  dealing  on  the     gbmbd-l 
stock-exchangOy  whether  as  principab,  brokers,  or  jobbers.    On    j^jJJ^,^ 
this  acoonnt^  I  the  more  regret  that  I  cannot  concur  in  the  view  of 
these  transactions,  and  of  the  legal  consequences  thence  resulting^ 
taken  by  my  Lord  and  the  majority  of  the  Court 

It  is  an  action  by  the  vendor  of  shares  in  a  joint-stock  company 
against  a  jobber  on  the  stock-exchange;  and  the  declaration 
charges  in  substance  that^  in  consideration  that  the  plaintiff  would 
sell  his  shares  to  the  defendants,  and  would  transfer  the  same,  and 
deliver  a  transfer  to  the  defendants  or  to  such  other  person  as  the 
defendants  should  name,  the  defendants  promised  that  they  or  their 
nominees  for  the  purpose  should  accept  the  shares  and  register. 
It  then  goes  on  to  aver  that  the  plaintiff  iransf  erred  the  shares  to 
the  nominees  of  the  defetidanta,  but  the  defendants  would  not  cause 
the  shares  to  be  registered  in  their  own  names  or  the  names  of 
their  nominees,  or  indemnify  the  plaintiff. 

It  will  be  observed  that  both  the  special  counts  of  the  declara- 
tion treat  the  persons  whose  non-registration  is  the  cause  of  com- 
plaint as  the  nominees  of  the  defendants.  The  cause  of  complaint 
i8,  not  that  the  defendants  did  not  come  forward  with  nominees 
(for,  the  contrary  is  alleged),  or  that  the  nominees  of  the  defen- 
dants would  not  receive  a  transfer,  for  a  transfer  was  delivered  to 
them ;  but  that  they  would  not  register  the  shares  in  their  own 
Barnes. 

The  parties  concerned  in  the  transaction  were, — first,  the  plaintiff, 
the  vendor, — secondly,  the  plaintiff's  brokers, — thirdly,  the  defen- 
dants' nominees  for  the  purchase  of  the  shares. 

The  plaintiff's  broker,  acting  for  the  plaintiff,  sold  the  shares  to 
the  defendants  as  jobbers.  The  defendants  at  the  settling  day 
produced,  agreeably  to  the  custom  of  the  stock-exchange,  the 
name  of  their  nominee.  A  nominee  is,  as  I  collect  from  the  case, 
a  person  who  has  agreed  with  the  jobbers  to  become  so,  and  there- 
fore to  accept  the  responsibility  of  purchaser  of  the  shares.  The 
defendants  appointed  and  the  plaintiff  accepted  that  nominee. 
The  plaintiff  received  the  ''price,  executed  the  transfer,  and  deli- 
vered it^to  the  nominee.  The  nominee  took  the  transfer  from  the 
plaintiff,  as  I  collect,  in  pursuance  of  his  (the  nominee's)  cpntract, 
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1868  without  objection,  and  under  such  circumstances  that,  if  it  had 
f:uT««T.T. "  become  advantageous  to  register  in  his  own  name,  he  might  have 
insisted  on  so  doing.  The  nominee,  however,  refused  to  register. 
A  fresh  call  has  been  made ;  and  the  plaintiff,  instead  of  proceed- 
ing against  the  nominee  in  his  (the  plaintifi^s)  own  name,  if  that 
be  practicable,  or  in  the  name  of  any  other  person,  now  turns 
round  and  sues  the  defendants  on  an  implied  contract  by  the 
defendants  either  to  indemnify  the  plaintiff  against  the  conse- 
quences of  that  refusal  or  else  to  register  the  shares  in  their  (the 
defendants')  own  name& 

The  plaintiff^s  brokers  and  the  defendants  are  all  members  of  the 
stock-exchange. 

I  collect  from  the  evidence,  that,  according  to  the  established 
and  invariable  usage  of  the  stock-exchange  (unless  there  be  an 
express  agreement  to  the  contrary,  and  a  lower  price  accepted  in 
consequence),  whenever  a  broker  sells  registered  shares  to  a  jobber, 
he  sells  them  upon  the  terms  that  on  the  next  settling  day,  or  any 
other  day  that  may  be  agreed  on,  the  jobber  shall  give  the  name 
of  the  purchaser,  or  of  some  other  nominee  bound  to  take  and 
register  a  transfer  of  the  shares,  and  to  whom  the  seller,  in  the 
absence  of  fraud,  cannot  object.  When  the  seller's  broker  has  re- 
ceived the  price  and  the  name  of  the  nominee,  his  principal,  has  no 
further  claim  on  the  jobber,  but  may  execute  the  transfer  and 
deliver  it  to  the  nominee,  and  call  upon  the  nominee  to  accept  it 
and  to  register  the  shares  in  his  the  nominee's  own  name.  If  the 
nominee,  having  received  the  transfer,  refuse  to  register,  the  seller's 
remedy  is,  I  conceive,  against  the  nominee :  see  Hawkins  v. 
Maltby  (1)  ;  Paine  v.  Hutchinson  (2) ;  Evans  v.  Wood.  (3) 

Whether  an  action  at  law  would  lie  at  the  suit  of  the  vendor 
against  the  nominee,  I  do  not  think  it  necessary  to  determine, 
though  I  am  by  no  means  sure  that  an  action  would  not  lie;  for, 
it  may  be  that  the  nominee  undertakes  a  liability  to  whoever  turns 
out  to  be  the  original  vendor,  in  analogy  to  the  position  of  an 
advertiser  of  a  reward  for  the  restitution  of  lost  goods,  who  in  legal 
effect  undertakes  to  pay  the  finder,  whoever  he  may  be.  But,  even 
if  no  such  action  lies,  I  think  the  vendor  would  be  entitled  to  sue 

(1)  37  L.  J.  (Ch.)  58.  (2)  Law  Kep.  3  Eq.  257. 

(3)  Law  Rep.  5  Eq.  9. 
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in  the  name  of  the  jobber,  or,  perhaps,  to  file  a  bill  for  specific  per-        1868 
fonnance.    But  now,  for  the  fiist  time,  as  is  alleged,  the  jobber  is     Gmssell  ~ 
sought  to  be  made  personally  responsible. 

It  is  necessary  to  consider  what  character  a  jobber  sustains. 
He  is  a  person  who  has  at  his  command,  or  within  call  among 
his  connexions,  stock  or  shares  to  a  considerable  amount,  which 
be  has  power  to  sell ;  and,  on  the  other  hand,  he  has  the  com- 
mand of  money  to  buy  stock  or  shares  to  a  large  amount  for 
another  class  of  his  connexion.  At  his  office,  therefore,  brokers  who 
want  to  sell,  and  brokers  who  want  to  buy,  may  each  be  accommo- 
dated. He  is,  or  may  become,  a  sort  of  middleman  or  provisional 
purchaser  and  vendor  for  both  parties  respectively ;  and  the  ad- 
vantage of  employing  him  is  this,  that  he  at  the  same  time  and 
place  provides  a  ready,  or  rather  an  instant,  market  both  for 
buyer  and  seller.  In  ordinary  cases,  he  does  not  become  the 
ultimate  purchaser;  and  the  shares  may  and  do  change  hands 
many  times  before  the  ultimate  purchaser  is  reached ;  and  they 
even  may  pass  through  the  hands  of  several  jobbers  in  succession. 
It  is  true,  the  jobber  receives  no  brokerage  from  either  side,  but 
is,  I  believe,  paid  by  an  equivalent  very  like  it,  viz.  the  turn  of 
the  market,  or  difference  of  price  to  buyer  and  seller, — a  compen- 
sation obviously  inadequate  to  insure  against  indemnities  such  as 
are  here  insisted  on.  When  the  jobber  pays  the  money  and  gives 
the  name  of  his  nominee  to  the  seller's  broker,  his  duty  to  the 
seller  is  at  an  end.  If,  indeed,  the  jobber  fail  to  produce  a  name, 
according  to  the  usage,  he  becomes  the  ultimate  purchaser,  and 
must  himself  take  the  shares  and  register  them  in  his  own  name. 

Such,  according  to  the  evidence,  as  I  understand  it,  is  the 
position  of  a  jobber  according  to  the  custom  ;  and,  the  defendants 
having,  according  to  the  facts  above  stated,  sold  the  shares,  paid 
the  money  to  the  plaintiff,  and  given  the  name  of  their  nominee, 
who  has  received  the  transfer,  I  think  the  defendants  are  relieved 
from  further  liability. 

But  the  case  discloses  another  fact.  The  plaintiff's  brokers  had 
bought  other  shares  in  the  same  company  of  the  defendants  as 
jobbers  to  a  larger  amount  than  the  plaintiff's  shares ;  and,  on  the 
settling  day,  the  plaintiff's  brokers,  instead  of  receiving  the  money 
from  the'  defendants,  had  set  off  against  the  shares  of  the  defen- 

VoL.  Ill,  0  2 
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1868  dants  the  shares  of  the  plaintiff,  so  that  no  money  or  shaies  passed 
GrisseliT  ^^  either  side,  so  far  as  these  particular  shares  are  concerned.  The 
,,  ^-  shares  do  not  appear  to  have  been  marked  or  distineiiished  from 
each  other.  This  practice  of  setting  off  shares  is  also,  according  to 
the  evidence,  agreeable  to  the  established  custom  of  the  stock- 
exchange. 

I  do  not  see  why  we  as  jurymen  should  disbelieve  the  evidence 
of  such  a  custom,  or  as  a  Court  of  law  hold  it  to  be  unreasonable. 
It  seems  to  me  to  lead  to  the  same  result  as  if  the  defendants 
had  handed  their  shares  to  the  plaintiff's  brokers  and  received  the 
money,  and  then  the  plaintiff's  brokers  had  handed  his  shares  to 
the  defendants  and  paid  the  same  amount  of  money  back  again. 

It  was  objected  at  the  Bar  that  the  name  given  is  not  the  name 
of  a  purchaser  from  the  defendants.  But  shares  between  the  first  sale 
and  the  actual  transfer  at  the  settling  day  may,  as  has  been  already 
observed,  and  constantly  do,  change  hands  and  are  sold  many  times 
over.  It  would  be  inconvenient  and  expensive  if  there  must  be  as 
many  transfers  as  there  are  sales ;  and  it  would  answer  no  good 
purpose  that  I  can  perceive.  According  to  the  custom,  as  I  under- 
stand it,  the  nominee  may  be  a  distant  purchaser,  or  indeed  no 
purchaser  at  allj  if  he  consents  to  be  nominee,  and  there  is  no 
fraud. 

In  brief,  the  custom  amounts  to  this : — A  jobber  may  assign  his 
liability  to  a  substitute,  provided  that  at  the  day  the  jobber  pays 
the  money  and  produces  his  substitute.  It  is  in  effect  a  custom 
supporting  such  a  change  of  contract  as  is  well  known  in  the  civil 
law,  and  is  called  "  novatio."  The  person  of  the  creditor  may  be 
changed,  or  the  person  of  the  debtor  or  party  liable.  The  latter 
change  is  called  "  expromissio."  Here,  in  the  events  which  have 
happened,  the  custom  creates  an  "  expromissio." 

Fraud,  no  doubt,  is  an  exception  to  all  rules.  But  here  no 
fraud  is  imputed  to  the  defendants,  and  none  can  be  presumed. 
And  it  may  be  further  observed,  that  the  stocks  and  shares  sold 
on  the  stock-exchange  are  not  always  interests  in  insolvent  or 
failing  concerns,  but  stock  of  British  and  foreign  governments, 
shares  of  large  companies  like  the  great  railway  companies  where 
the  calls  are  all  paid  up,  and  other  valuable  property.  The 
customs  of  the  stock-exchange  set  out  in  the  case  are'unexcep 
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tionable  in  their  application  to  such  stocks  and  shares;    and  it        ises 
is  not  easy  to  see  how  the  custom  could  conveniently  vary  with     Gribsbll 
the  reputation  of  a  company  for  solvency.    In  this  very  case,  if    jjaisrowK 
the  shares  had  risen  in  value,  could  not  the  nominee  have  insisted 
on  registering  in  his  own  name  ? 

Lastly,  the  plaintiff,  though  personally  ignorant  of  the  custom, 
yet,  being  principal,  and  employing  his  brokers  to  deal  for  him  on 
an  established  and  well-known  market,  is  bound  by  the  customs  of 
that  market. 

For  these  reasons,  I  think  the  judgment  should  be  foi  the 
defendants.  But,  the  opinions  of  the  majority  of  the  Court  being 
the  other  way,  there  will  of  course  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff.  (1) 

Attorneys  for  plaintiff:  James  <&  John  Hopffood. 

Attorneys  for  defendants :  Lewis^  Munns,  Nunn,  &  Longden. 


JUNG  V.  PHOSPHATE  OF  LIME  COMPANY,  LIMITED.  Jan.  14. 

Contract^  Farties  to— Signature  for  Self  and  Partna^s  or  Principals — Power 

of  Attorney. 

C.  &  Co.,  merchants  in  Spain,  "being  possessed  of  mines  in  that  country,  gave 
one  J.  a  power  of  attorney  authorizing  him  to  sell  them  for  a  sum  not  less  than 
40,000?.,  J.*8  remuneration  being  a  moiety  of  any  sum  he  might  obtain  beyond  that 
price.  J.  contracted  to  sell  the  mines  to  the  defendants,  by  an  agreement  which 
professed  to  be  made  "  between  J.,  acting  for  himself  and  also  under  a  letter  of 
attorney  for  and  on  behalf  of  A.,  B.,  and  C,  all  three  of  them  co- proprietors  with 
him  of  various  mines  in  Spain,  and  carrying  on  business  in  co-partnership  with 
him  under  the  style  of  C.  &  Co.,"  of  the  one  part,  and  the  defendants  of  the  other 
part.  In  the  bod^of  the  agreement  C.  &  Co.  were  described  as  the  "  vendors,"  and 
there  was  a  stipulation  that  the  mines  were  to  be. delivered  by  the  vendors  to  the 
company  with  a  good  title.  The  agreement  was  signed  by  J.,  "for  self  and 
partners,"  and  was  sealed  with  the  seal  of  the  company : — 

HM^  that  J.  alone  could  not  maintain  an  action  against  the  company  for  breach 


(1)  In  Sheppard  v.  Murphy  (Irish      suit  for  specific  performance,  there  was 
Hep.  1  Eq.  490),  decided  December  15th,      no  privity  of   contract  between    the 
1B67,  the  Yice-Chan<fellor  of  Ireland      vendor  of  the  shares  and  the  proposed 
held  that,  under  circumstances  similar      transferee, 
to  those  in  OrisseU  y.  Bristowe^  in  a 

Vol.  in.  P  2 
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1866        of  tl^ifl  agreement,  but  that  A.,  B.,  and  C^  being  parties  to  the  oantiact^  must  be 

•  joined  as  plaintiflTs. 

Juno 

pHosniATB  This  was  an  action  for  breach  of  an  agreement  for  the  purchase 
by  the  defendants,  a  company  incorporated  nnder  the  Companies 
Act,  1862,  of  certain  mines  of  phosphate  of  lime  in  Spain. 

At  the  trial  before  Bovill,  C.J.,  at  the  sittings  in  London  after 
last  Michaelmas  Term,  it  appeared  that  certain  persons  in  Spain 
carrying  on  business  under  the  firm  of  Concha  &  Co.,  wishing  to 
dispose  of  certain  mines  of  phosphate  of  lime,  their  property, 
employed  the  plaintiff,  who  was  a  commission-agent  in  London, 
to  obtain  a  purchaser  for  a  sum  not  less  than  40,000Z.,  it  being 
stipulated  between  them  that,  by  way  of  remuneration  for  his  ser- 
vices, the  plaintiff  should  have  a  moiety  of  whatever  should  be 
realized  beyond  that  sum ;  that,  in  order  to  carry  out  this  object, 
Concha  &  Co.  executed  to  the  plaintiff  a  power  of  attorney  by 
which,  afler  stating  that  he  had  been  appointed  to  carry  on  a 
negotiation  as  to  the  sale  of  the  mines,  they  professed  to  grant  to 
him  "a  mandate  and  ample  power  of  attorney,  whatever  might 
be  necessary,  in  order  that,  in  the  name  of  the  partnership  of 
Concha  &  Co.,  he  might  sign  the  provisional  contract  for  the  sale 
of  the  mines ;"  and  that,  acting  under  this  authority,  the  plaintiff, 
on  the  13th  of  April,  1866,  entered  into  an  agreement  for  the  sale 
of  the  mines  to  the  defendants,  which  agreement  professed  to  be 
made  '^  between  George  Alexander  Jung,  acting  for  himself,  and 
also,  under  a  certain  letter  of  attorney  duly  executed  and  attested 
at  Madrid  on  the  2nd  of  April,  1866,  for  and  on  behalf  of  Don 
Antonio  Maria  Concha,  Don  Santos  Cuaco,  and  Don  Florencin 
Martin  y  Castro,  all  three  of  them  co-proprietors  with  him  of 
various  mines  in  Spain,  and  carrying  on  business  in  co-partnership 
with  him  under  the  style  of  Concha  &  Co.,  of  the  one  part,  and 
the  Phosphate  of  Lime  Company  (Limited),  of  the  other  part." 
The  agreement  then  proceeded, — "  whereby  the  said  George  Alex- 
ander Jung,  acting  for  himself  and  co-partners  as  aforesaid  (who 
are  hereinafter  called  *  the  vendors '),  agrees  to  sell  and  the  said 
company  to  buy  the  said  mines  (naming  them)  belonging  to  the 
vendors."  In  the  body  of  the  agreement  Concha  &  Co.  were 
several  times  mentioned  as  "the  vendors,"  and  there  was  a  stipula- 
tion that  "  the  mines  are  to  be  delivered  by  *  the  vendors  *  to  the 
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company  with  a  good  title."  The  seal  of  the  company  was  affixed  1868 
to  the  document^  and  the  execution  by  the  plaintiff  was  as  fol-  j^ 
lows: — "  G.  A.  Jung,  for  self  and  partners."  Phosphati 

It  was  objected  on  the  part  of  the  defendants  that^  Concha  &  Co.  ^^  ^^^^  ^• 
being  parties  to  the  agreement^  the  action  should  have  been 
brought  in  their  names  as  well  as  in  that  of  Jung. 

The  Lord  Chief  Justice  was  of  that  opinion,  and  directed  a 
verdict  to  be  entered  for  the  defendants. 

Sir  O.  Honyman^  Q.O.  (Waikin  WiUiama  with  him),  moved  for 
a  new  trial,  on  the  ground  of  misdirection.  The  agreement  is 
between  Jung  and  the  defendants;  though  Concha  &  Co.  may 
have  an  interest  in  it  as  between  themselves  and  Jung.  If  Jung 
had  failed  to  carry  out  the  contract  on  his  part,  the  company 
clearly  might  have  sued  him  alone.  There  are  many  cases  in 
which  it  has  been  held  that  a  person  entering  into  a  contract  as 
agent  may  sue  or  be  sued  thereon,  especially  where  the  principal  is 
resident  abroad :  Tanner  v.  Christian  (1)  ;  Lennard  v.  Bohinsan  (2) ; 
Cooke  V.  Wilson.  (3)  Dedandes  v.  Ghregory  (4)  is  distinguishable ; 
for  there  it  was  manifest  that  both  the  contracting  parties  were 
dealing  as  agents  for  merchants  who  were  named,  and  they  signed 
as  such. 

[WiLLES,  J.  If  Concha  &  Co.  could  sue  upon  this  agreement, 
they  must  be  made  plaintiffs.  In  the  case  of  M'Laren  v.  Boater  (5), 
persons,  ''for  and  on  behalf"  of  whom  a  deed  purported  to  ba 
made,  were  held  to  be  entitled  to  sue  upon  it.] 

WiLLES,  J.  I  am  of  opinion  that  there  should  be  no  rule. 
The  question  is  whether,  upon  the  true  construction  of  this  docu* 
ment, — ^which  is  signsd  by  the  plaintiff,  but  which,  being  under 
the  seal  of  the  company,  must  so  far  as  their  liability  is  concerned 
be  considered  as  a  deed, — Concha  &  Co.  were  parties  of  the  first 
part>  and  should  have  been  joined  with  Jung  as  plaintiffs  ?  That 
depends  upon  the  form  and  language  of  the  contract.    If  Jung  and 

(1)  4  K.  &  B.  591 ;  24  L.  J.  (Q.B.)  91.    (4)  2  E.  &  E.  602 ;  29  L.  J.  (Q.B.) 

(2)  5E.&B.125;24L.J.(Q.B.)275.   93;  in  Ex.  Ch.  2  B.  &  B.  610 ;  30L.J. 

(3)  1  C.  B.  (N.S.)  163;  26  L.  J.  (Q-B,)  36. 

(CP.)  15.  (5)  Law  Rep.  2  C.  P.  559. 
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1868  Concha  &  Co.  had  been  described  as  being  parties  of  the  first  part, 
juKa  there  could  have  been  no  doubt  that  they  were  parties  to  the  deed, 
Phosphate  ^'^^  ^^  argument  would  have  been  needed  to  show  that  they  must 
or  Lime  Co.  have  brought  the  action  jointly  with  Jung.  Although  they  were 
to  share  the  profits  in  different  proportions,  it  is  clear  that  Concha 
&  Co.  were  interested  jointly  with  Jung  in  obtaining  the  proceeds 
of  the  transaction.  That  being  so,  does  it  make  any  difference 
that  the  plaintiff  is  described  in  the  agreement  as  acting  for  him- 
self and  also  under  a  letter  of  attorney  for  and  on  behalf  of 
Concha  &  Co.?  The  answer  to  that  must  depend  upon  whether 
or  not  the  document  is  dealing  with  a  matter  in  which  Concha  & 
Co.  have  a  joint  interest  with  Jung.  McLaren  v.  Baxter  (1),  a 
case  decided  upon  a  deed  of  composition  under  the  Bankruptcy 
Act,  1861,  appears  to  me  to  be  precisely  in  point.  The  deed  there 
professed  to  be  made  between  Baxter  of  the  first  part,  and  the 
several  persons  whose  names  were  subscribed  and  seals  a£Sxed  to 
the  schedule  thereunder  written,  being  respectively  either  indi- 
vidually or  in  co-partnership  with  others  creditors  of  Baxter,  "on 
behalf  of  themselves  and  all  and  every  other  the  creditors  of 
Baxter,"  of  the  second  part, — so  that  the  non-executing  creditors 
were  introduced  under  a  formula  similar  to  that  which  raises  the 
question  in  this  case.  The  Lord  Chief  Justice  and  my  Brother 
Montague  Smith,  seeing  that  the  deed  professed  to  deal  with  the 
interest  of  aJl  the  creditors,  came  to  the  conclusion  that  as  well 
those  creditors  who  had  not  executed  the  deed  as  those  who  had 
were  to  be  treated  as  persons  who  couM  maintain  actions  upon  the 
deed.  That  case,  therefore,  is  in  point  to  shew  that  one  who  is 
mentioned  in  a  deed  as  a  person  on  behalf  of  whom  it  is  entered 
into  may  sue  upon  it :  and  it  appears  to  me  to  be  quite  right. 
Then  arises  the  question  whether  all  the  parties  are  to  sue  jointly. 
The  deed  or  agreement  recites  that  the  plaintiff  and  Concha  &  Co. 
are  co-proprietors  of  the  mines.  They  have,  therefore,  a  joint- 
interest  in  the  subjectrmatter.  In  the  body  of  the  instrument 
Concha  &  Co.  are  spoken  of  as  "  the  vendors ;"  and  Jung  signs  it 
on  their  behalf.  I  think  it  is  impossible  to  come  to  any  other 
conclusion  than  that  Concha  &  Co.  were  parties  to  the  contract, 
and  ought  to  have  been  joined  as  plaintiffs, 
(1)  Law  Bep.  2  0.  P.  659. 
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Eeatxno,  J.    I  am  quite  of  the  same  opinion.    Concha  &  Go.        1868 
were  clearly  parties  to  the  deed,  and  should  have  joined  in  the       jcno 
action :  and  I  think  the  intention  of  the  parties  would  have  been    phosphatb 
totally  defeated  if  Jung  had  been  allowed  to  recover  in  his  own  o'  ^^""  ^• 
name  only. 

Montague  Smith,  J.  I  also  am  of  opinion  that  there  should  be 
no  rule.  The  plaintiff  was  known  to  be  acting  under  a  power  of 
attorney  from  Concha  &  Co.,  and  to  be  making  a  contract  which 
should  bind  them  as  principals  in  accordance  with  the  authority 
which  he  possessed.  The  contract  describes  Concha  &  Co.  as 
parties  on  behalf  of  whom  it  is  entered  into.  In  the  body  also 
they  are  described  as  vendors,  and  they  contract  to  give  a  good 
title  to  the  mines.  The  signature,  again,  is  not  that  of  Jung 
separately  and  individually,  but  "  for  self  and  partners.'*  The  case 
is  stronger  than  some  of  those  referred  to  where  the  agreement 
has  been  signed  not  by  the  agent  alone,  but  for  himself  and  his 
principals. 

BovTLL,  C.J.  This  is  not  a  mere  technical  objection.  The 
plaintiff  had,  no  doubt,  reasons  of  his  own  for  the  course  which  he 
has  adopted.  The  only  question,  however,  for  us  to  consider  is 
whether  the  plaintiff  can  maintain  the  action  alone.  No  authority 
has  been  produced  by  the  plaintiff  either  at  nisi  prius  or  here  to 
show  that  he  could :  and  further  consideration  has  satisfied  me 
that  the  view  I  took  at  the  trial  was  correct  In  the  first  place, 
the  agreement  professes  to  be  made  between  Jung,  for  himseK  and 
also  under  a  power  of  attorney  for  and  on  behalf  of  the  three 
persons  composing  the  firm  of  Concha  &  Co.,  and  the  defendants. 
Again,  in  the  body  of  the  document^  Jung  is  described  as  acting 
for  himself  and  his  co-partners,  who  are  throughout  called  **  the 
vendors."  Concha  &  Co.  are  the  only  persons  who  could  convey 
the  mines.  Who  was  to  receive  the  benefit  ?  It  was  not  intended 
that  Jung  should  receive  the  large  sum  which  Concha  &  Co.  stipu- 
lated for  as  the  purchase-money.  The  form  of  signature,  too,  is 
not  that  of  Jung  alone,  but  "  for  self  and  partners,"  and  that  to  a 
contract  in  which  he  professes  to  be  acting  under  a  power  of 
attorney.    In  point  of  law,  this  was  an  agreement  between  the 
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ig68        plaintiff  and  Concha  &  Co.  of  the  one  part,  and  the  defendants  of 
j^Q       the  other  part ;  and  Concha  &  Co.  shonid  have  jcMned  in  suing 

Fhosfhatx      * 

owUmmCo.  Bide  refused. 

Attorneys  for  plaintiff:  Thomas  &  HoHams. 


Jan.  14.  RYAN  v.  THOMPSON. 

Meiropdii  Management  Amendment  Act^  1862  (25  <fe  26  Vict.  c.  102),  s.  96— 

Bight  of  Tenant  to  deduct  from  his  Rent  Payments  of  Money  assessed  upon 

the  Premises  for  Works  done  under  the  105<A  section  of  <*«  Metro^it 

Management  Act,  1855  (18  A 19  Viet.  c.  l20}^Landhrd  and  Tenant. 

By  &  96  of  the  Metn^liB  Management  Amendment  Act,  1862,  the  owner  ihall 

allow  the  oocnpier  to  deduct  out  of  the  rent  from  time  to  time  becoming  due  in 

respect  of  the  premises  the  sums  of  money  which  the  occupier  pays  to  the  vestry 

or  district  board  for  works  done  by  them  under  the  act : — 

Eeldy  that,  to  entitle  the  occupier  to  avail  himself  of  that  provision,  the  money 
must  have  been  actually  paid ;  and,  consequently,  that  a  distress,  for  rent  which 
became  due  after  service  of  a  notice  from  the  vestry,  made  before  payment  to 
the  vestry-clerk,  is  not  illegal. 

This  was  an  action  for  a  wrongM  distress.  Plea,  not  guilty. 
The  canse  was  tried  before  Boyili,  C.J.,  at  the  sittings  in  Middle- 
sex after  last  Easter  Term.    The  facts  were  as  follows : — 

The  plaintiff  was  tenant  to  the  defendant  of  premises  No.  10, 
Lancaster  Bead,  Netting  Hill,  under  an  agreement  whereby  he  en- 
gaged to  pay  "  the  land-tax,  sewer-rates,  metropditan  main  diain- 
age-rate,  and  all  other  rates,  taxes,  charges,  and  assessments 
whatsoever,  except  landlord's  property-tax."  On  the  24tii  of 
December,  1866,  the  plaintiff  was  served  by  the  vestry  of  Eensii^- 
ton  with  a  notice  of  their  intention  to  pave,  &c.,  Lancaster  Boad, 
and  also  a  notice  requiring  him  not  to  pay  his  landlord  the  lest 
accruing  due,  but  to  pay  it  over  to  the  vestry-clerk  towards  an 
estimated  amount  of  ^;.  6s.  ll|(i,  the  proportion  of  the  expenses 
of  such  paving,  &c.,  chargeable  in  respect  of  the  premises  demised. 
These  notices  were  transmitted  hj  the  plaintiff  to  the  defendant  on 
the  28th  of  December.  On  the  2nd  of  Januaiy,  1867,  the  defendant 
distrained  the  plaintiff's  goods  for  1&.  &.,  a  quarter's  rent  due  at 
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Christinas.  On  the  7th  of  January  the  plaintiff  paid  the  167.  5$. 
to  the  yestry-derk,  and  shewed  the  receipt  to  the  defendant,  who 
however  kept  the  broker's  man  in  possession  until  the  follow- 
ing day^  when  he  caused  a  sofa  belonging  to  the  plaintiff  to  be 
sold  to  defiray  the  expenses  of  the  distress  and  sale,  amounting  to 
lL4s. 

On  the  part  of  the  plaintiff  it  was  contended  that  a  distress  after 
notice  from  the  vestry  requiring  the  tenant  to  pay  a  sum  exceed- 
ing the  rent  due,  for  which  the  landlord  was  liable,  under  the 
96th  section  of  the  Metropolis  Management  Amendment  Act, 
1862, 25  &  26  Yict  c.  102  (1),  was  illegal ;  and  that,  at  all  events, 
by  continuing  in  possession  after  he  had  notice  that  the  money 
had  been  paid  over  to  the  vestry-clerk,  the  defendant  became  a 
trespasser  ab  initio. 

For  the  defendant  it  was  contended  that  the  statute  merely 
authorizes  the  tenant  to  deduct  from  his  rent  money  which  he 


18G8 


Byan 

Taoiifsair. 


(1)  The  96th  section  repeals  ss.  217, 
218,  and  219  of  the  18  &  19  Vict.  c. 
120,  and  in  lieu  thereof  enacts  that  "  it 
shall  be  lawful  for  any  vestry  or  district 
hoard,*  at  their  discretion,  to  require  the 
payment  of  any  costs  or  expenses  which 
the  owner  of  any  premises  may  he 
liable  to  pay  under  the  recited  act  or 
this  act,  either  from  the  owner  or  from 
any  person  who  then  or  at  any  time 
thereafter  occupies  such  premises,  and 
such  owner  or  occupier  shall  be  liable 
to  pay  the  same,  and  the  same  shall  be 
recovered  in  manner  authorized  by  the 
redied  act  and  this  act ;  and  the  0¥mer 
shall  allow  such  occupier  to  deduct  the 
sums  of  money  which  he  so  pays  out  of 
the  rent  from  time  to  time  becoming 
due  in  respect  of  the  said  premises,  as  if 
the  same  had  been  actually  paid  to  such 
owner  as  part  of  such  rent.  Provided 
always  that  no  such  occupier  shall  be 
required  to  pay  any  further  sum  than 
the  amount  of  rent  for  the  time  being 
due  from  him,  or  which,  after  suoh 
demand  of  such  costs  or  expenses  from 
such  occupier,  and  after  notice  not  to 


pay  his  landlord  any  rent  without  first 
deducting  the  amount  of  such  costs  or 
expenses,  becomes  payable  by  such 
occupier,  unless  he  refuse,  (m  applicar 
tion  being  made  to  him  for  that  pur- 
pose by  or  on  behalf  of  the  vestry  or 
district  board,  truly  to  disclose  the 
amount  of  his  rent  and  the  name  and 
address  of  the  person  to  whom  such 
rent  is  payable;  but  the  burden  of 
proof  that  the  sum  demanded  from  any 
such  occupier  is  greater  than  the  rent 
due  by  him  at  the  time  of  such  notice, 
or  which  has  since  accrued,  shall  lie 
upon  such  occupier  :  Provided  also  that 
nothing  herein  contained  shall  be  taken 
to  effect  any  contract  made  or  to  be  made 
between  any  owner  and  occupier  of  any 
house,  building;  or  other  property 
whereof  it  is  or  may  be  agreed  that  the 
occupier  shall  pay  and  discharge  all 
rates,  dues,  and  sums  of  money  payable 
in  respect  of  such  house,  building,  or 
other  property,  or  to  affect  any  contract 
whatsoever  between  landlord  and  te* 
.  nant." 
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18f  8       has  actually  paid  to  the  vestry-clerk,  and  consequently  that,  as  the 
Btak       distress  was  lawful  when  made,  the  defendant  was  entitled  to  pro- 
Thompscw.    ^^®®^  ^  realize  the  expenses  of  the  levy. 

A  verdict  was  by  direction  of  the  Lord  Chief  Justice  entered 
for  the  plaintiff  for  51.  5«.,  and  leave  was  reserved  to  the  defendant 
to  movei 

Talfourd  Salter,  in  Trinity  Term  last,  obtained  a  rule  nisi  to 
enter  a  verdict  for  the  defendant. 

Keane,  Q.C»j  and  Foard,  shewed  cause.  Under  the  217th, 
218th,  and  219th  sections  of  the  Metropolis  Management  Act, 
1855  (18  &  19  Vict  c.  120),  the  vestry  or  district  board  could 
only  recover  the  expenses  of  paving  new  streets  from  the  occupier 
to  the  extent  of  the  rent  due ;  the  occupier,  in  the  absence  of  any 
agreement  to  the  contrary,  being  empowered  to  deduct  the  amount 
from  his  rent.  The  96th  section  of  the  Amendment  Act  of  1862 
(25  &  26  Vict.  c.  102)  repeals  those  provisions,  and  in  substance 
re-enacts  them,  giving  the  vestry  or  district  board  the  option  of 
proceeding  against  either  the  owner  or  the  occupier.  The  language 
of  the  section  is  not  very  intelligible ;  but  its  obvious  meaning  is, 
that  the  notice  to  the  tenant  not  to  pay  his  landlord  operates  as  a 
sort  of  attachment,  and  that,  when  the  vestry  have  elected  to 
proceed  against  the  occupier  in  the  first  instance,  they  cannot 
afterwards  pursue  their  remedy  against  the  owner.  (1)  Certain 
penal  consequences  (though  it  does  not  clearly  appear  what  they 
are)  are  to  result  if  the  tenant  pays  his  rent  after  notice  from 
the  vestry  not  to  do  so. 

[BoviLL,  C.J.  The  96th  section  of  the  act  of  1862  enables  the 
tenant  to  deduct  **  the  sums  of  money  which  he  so  pays  out  of  the 
rent  from  time  to  time  becoming  due  in  respect  of  the  premises  as 
if  the  same  had  been  actually  paid  to  such  owner  as  part  of  such 
rent."  Has  the  tenant  any  answer  to  the  landlord's  claim  for  rent 
unless  he  has  paid  it  over  to  the  vestry  ?] 

The  statutory  notice  amounts  to  a  prohibition  to  the  occupier  to 

(1)  In  ThampMn  v.  Lapworth,  post,      given  notice  to  the  tenant,  and  obtained 
p.  149,  the  vestry  proceeded  by  sum*      an  order. 
mora  against  the  Undlord  after  having 
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pay  and  to  the  landlord  to  receiTO  the  rent.  To  distrain  after  1868 
such  notice  would  be  oppression  on  the  part  of  the  landlord.  The  Btah 
tenant  could  not  make  a  tender  of  the  rent  to  the  broker.  Thojusov. 

[Montague  Smith,  J.  Suppose  the  owner  had  paid  the  demand 
of  the  vestry  after  the  notice  to  the  occupier,  but  before  actual 
payment  by  him,  what  would  be  the  consequence  ?] 

Such  a  state  of  things  evidently  was  not  contemplated. 

[WiLLES,  J.  The  notice  is  only  a  process  to  get  the  money 
from  the  occupier.  If  the  money  has  not  been  paid  when  the 
landlord  distrains,  I  should  think  the  tenant's  only  remedy  would 
be  to  deduct  the  amount  firom  the  next  accruing  quarter's  rent. 
The  words  of  the  96th  section  are  very  strong.  They  contemplate 
actnal  payment.] 

It  would  be  an  intolerable  hardship  on  the  tenant  if  the  land- 
lord were  held  to  have  a  right  to  distrain,  when  the  debt  has  been 
already  assigned  to  another  body,  and  he  has  been  prohibited  from 
paying  it  to  his  landlord. 

[BoviLL,  C.J.  I  see  nothing  in  the  statute  which  amounts  to 
snch  prohibition.  It  may  be  that  the  landlord  may  require  the 
money  to  enable  him  to  meet  the  demand  of  the  vestry.  Unless 
the  tenant  has  paid  the  money  to  the  vestry,  he  clearly  is  not 
within  the  words  of  the  96th  section.] 

At  all  events,  the  defendant  was  not  justified  in  remaining  in 
possession  twenty-four  hours  after  he  had  notice  that  the  demand 
of  the  vestry  was  satisfied. 

Tolfowrd  Salter,  in  support  of  the  rule,  was  not  called  upon. 

BoviLL,  C.J.  It  is  not  necessary  in  my  judgment  to  determina 
whether  or  not  the  notice  to  the  tenant  to  pay  the  sum  assessed 
operates  as  a  discharge  to  the  landlord.  What  the  plaintiff's 
counsel  had  to  establish  was,  that  the  landlord's  right  to  distrain 
was  taken  away.  It  has  been  ably  argued  that  the  mere  giving 
of  the  notice  by  the  vestry-clerk  to  the  tenant  amounts  to  a  dis- 
charge of  the  rent,  and  to  payment  pro  tanto.  I  do  not,  however, 
find  any  language  in  the  act  to  warrant  that  position.  The  words 
are,  "the  owner  shall  allow  such  occupier  to  deduct  the  sums  of 
money  which  he  so  pays  out  of  the  rent  from  time  to  time  becoming 
due  inrespect  of  the  premises,  as  if  the  same  had  been  actually 
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1868  paid  to  sadi  owner  as  part  of  sach  rent*  I  find  no  piohibitimi, 
BTAir  either  ezpreas  or  implied,  against  the  landlord's  pnisning  his 
t^jg^^^^fyg^  ordinary  remedy  where  the  rent  has  not  been  paid.  And  I  see  no 
hardship  on  the  tenant  in  this.  When  a  notice  has  been  given, 
and  the  rent  is  dne,  he  must  pay  the  amount  to  the  vestry.  He 
cannot  pay  it  to  the  landl<»d.  In  this  case  he  did  neither.  He 
has  therefore  not  bronght  himself  within  the  act  A  further  point 
was  made,  viz.,  that  the  broker  continned  in  possession  after  the 
money  had  been  paid  to  the  yestry-derk.  Bat  expenses  had  then 
been  incurred,  which  the  tenant  was  bound  to  pay.  I  tiunk  the 
rule  must  be  made  absolute. 

Keatino,  J.  I  am  of  the  same  opinion.  The  machinery  of 
the  act  certainly  is  not  perfect;  and  I  am  fully  impressed  with  the 
force  of  Mr.  Keane's  strictures  upon  its  language.  It  seems  to  mei 
however,  to  be  impossible  to  get  over  the  difficulty  pointed  out  hy 
my  Lord.  Unless  there  be  something  in  the  statute  which  expressly 
or  by  necessary  implication  deprives  the  landlord  of  his  ordinary 
remedy  for  the  recovery  of  his  rent,  he  clearly  was  at  liberty  to 
distrain.  The  rent  was  due,  and  it  had  not  been  paid.  If  the 
legislature  had  the  intention  which  Mr.  Eeane  suggests,  they 
would  have  had  no  difficulty  in  expressing  it.  I  agree  also  in  the 
observation  of  my  Lord  as  to  the  continuance  of  the  broker  in 
possession  after  the  payment  of  the  162.  53.  to  the  vestry-clerk. 

WiLLES  and  Montague  Smith,  J  J.,  had  left  the  Court  before 
the  conclusion  of  the  argument. 

Bute  obBcluie. 

Attorneys  for  plaintiff:  Scales,  HanroU,  dk  Pain. 
Attorney  for  defendant :  Wilding. 
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THOMPSON  V.  LAPWORTH.  18C8 

Jan»  16. 
Mdropdh  Management  Amendment  Ad,  1862  (25  &  26  Vict,  e,  102),  «.  96;  

Aucaament  in  Eeepect  of  Works  dene  under  «.  105  of  Metropolis  Management 

Act,  1855  (18  &  i9  Vict.  c.  120)— -Landlord  and  TenanP^ Construction  of 

Covenant  to  pay  all  Taxes,  ^.,  in  respect  qf  the  Premises, 

By  indenture  of  lease  the  lessee  covenanted  that  he  would  during  the  continu- 
ftnoe  of  the  term  pay  and  discharge  "  all  taxes,  rates,  duties,  and  assessments 
whatsoever  which  during  the  continuance  of  the  demise  should  he  taxed,  assessed, 
or  imposed  on  the  tenant  or  landlord  of  the  premiaes  demised  in  respect  thereof," 
&c.  The  vestry  of  the  parish  having,  under  the  provisions  of  the  Metropolis 
Man^ment  Acts  paved  the  street  upon  which  the  demised  premises  ahntted, 
assessed  the  sum  payahle  hy  the  owner  as  his  proportion  of  the  estimated  expensed 
thereof  at  492.  2s.  6d,  gave  the  occupier  a  notice  under  s.  96  of  the  act  of  1862  re- 
qoiring  him  to  pay  it,  and,  upon  his  foilure  to  do  so^  took  proceedings  against  the 
owner  hefore  a  magistrate,  and  compelled  him  to  pay : — 

Hdd,  that  this  was  a  "  duty  '*  or  '<  assessment "  assessed  or  imposed  upon  the 
owner  in  respect  of  the  premises,  within  the  covenant. 

This  was  an  action  brought  for  the  recovery  of  35i  for  rent, 
and  492.  5«.  6d.  for  money  paid  by  the  plaintiff  under  the  cir- 
cmnstanoes  hereinafter  mentioned.  The  following  case  was,  by 
consent,  and  without  any  pleadings,  stated  for  the  opinion  of  the 
Court: — 

1.  By  lease  under  seal,  dated  the  4th  of  June,  1862,  the  plaintiff 
and  one  Jacob  Metcalfe,  demised  to  the  defendant  a  messuage 
and  premises.  No.  18,  Carlton  Yillas,  on  the  west  side  of  the 
Edgeware  Bead,  in  the  parish  of  Paddington,  in  the  county  of 
Middlesex  (for  twenty-one  years,  determinable  at  the  option  of  the 
lessee,  at  the  ezpu-ation  of  the  first  fire,  seven,  or  fourteen  years 
of  the  term),  at  the  yearly  rent  of  1402.,  payable  quarterly,  "  clear 
of  all  deductions  in  respect  of  land-tax,  sewer-rate,  and  all  other 
taies,  rates,  and  deductions  whatsoever;"  and  the  lessee  cove- 
iianted  that  he,  his  executors,  &c.,  **  should  and  would  well  and 
truly  pay  the  rent  thereby  reserved;  and  also  should  and  would 
daring  the  continuance  of  the  term  thereby  granted  pay  and  dis- 
chaige  all  taxes,  rates,  duties,  and  assessments  whatsoever  which 
daring  the  continuance  of  that  demise  should  be  taxed,  assessed, 
or  imposed  on  the  tenant  or  landlord  of  the  premises  thereby  de« 
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1868        mised  in  respect  thereof,  whether   parliamentary,  parochial,  or 
Thompson    otherwise  (except  property  or  income-tax),"  &c. 
Lapwobth.       2.  Jacob  Metcalfe  died  on  the  26th  of  August,  1862. 

3.  On  or  about  the  24th  of  January,  1867,  the  vestry  of  Pad- 
dington,  pursuant  to  the  Metropolis  Management  Act,  1855  (18  & 
19  Yict.  c.  120),  and  the  Metropolis  Management  Amendment  Act, 
1862  (25  &  26  Vict  c.  102),  and  in  execution  of  their  powers 
under  those  acts  and  the  other  statutes  in  that  behalf,  gave  notice 
to  the  defendant,  as  and  being  the  occupier  of  the  said  premises, 
that  they  had  decided  that  Elgin  Terrace,  from  No.  36,  to  Carlton 
Eoad,  including  the  stables  and  premises  at  the  rear  of  Carlton 
Villas  from  No.  17  to  No.  25,  was  not  paved  to  their  satisfaction, 
and,  having  deemed  it  necessary  and  expedient  that  the  said  street 
should  be  paved  throughout  the  whole  breadth  of  the  carriage- 
way and  footpaths  thereof,  required  him  to  pay  the  sum  of 
4l9L  2s.  6d.,  being  the  proportion  of  the  estimated  expenses  of 
providing  and  laying  such  pavements,  payable  in  respect  of  the 
said  house  in  the  defendant's  occupation  for  which  the  ov^ner 
thereof  was  liable.  This  notice  referred  the  tenant  to  the  96th 
section  of  the  Metropolis  Management  Amendment  Act,  1832. 

4.  The  defendant  did  not  pay  the  49Z.  2s.  6i.,  or  any  part  thereof, 
and,  although  requested  to  do  so  by  the  plaintiff,  refused  to  do  so. 

5.  The  amount  not  being  paid,  complaint  was  made  by  the 
vestry  to  a  magistrate  of  the  police-courts  of  the  metropolis,  and 
an  order  was  made  by  him  pursuant  to  the  statutes  for  the  payment 
by  the  plaintiff  as  owner  of  the  premises  of  the  49Z.  2«.  6d.  to  the 
vestry,  and  the  further  sum  of  3s.  for  their  costs,  making  together 
49Z.  5s.  6rf.,  to  be  levied,  in  default  of  payment,  by  distress  and 
sale  of  the  goods  and  chattels  of  the  plaintiff. 

6.  The  plaintiff  thereupon  paid  to  the  vestry  49J1  5s.  Qd,,  in 
pursuance  of  the  said  order;  and  he  claimed  to  have  that  sum, 
together  with  3Z.  3s.,  being  the  fee  paid  by  the  plaintiff  to  his 
attorney  for  appearing  on  his  behalf  in  answer  to  the  said  sum- 
mons, repaid  to  him  by  the  defendant. 

7.  At  the  time  of  the  commencement  of  this  action  the  sum  of 
35Z.,  for  one  quarter's  rent,  was  due  from  the  defendant  to  the 
plaintiff  in  respect  of  the  said  premises ;  but  the  same  had  beforo 
action  been  duly  tendered  to  the  plaintiff  by  the  defendant 
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The  question  for  the  opinion  of  the  Court  was,  whether,  accord-        1863 
ing  to  the  true  construction  of  the  lease,  as  between  the  plaintiff    Tmompsom 
and  the  "defendant,  the  defendant  was  bound  to  repay  to  the    L^pJiarH. 
plamtiff  the  above-mentioned  sums  of  491.  5s.  6(2.  and  82.  3s.,  or 
either  of  them,  or  any  part  thereofl 

Lumley  SmUh  {Parrtfy  SerjL,  with  him),  for  the  plaintiff.  The 
question  turns  upon  the  construction  of  the  105th  section  of  the 
Metropolis  Management  Act,  1855  (18  &  19  Yict.  c.  120),  and  the 
96th  section  of  the  Metropolis  Management  Amendment  Act,  1862. 
(25  &  26  Vict,  c  102),  and  of  the  covenant  contained  in  the  lease 
under  which  the  defendant  holds.  By  the  terms  of  the  reddendum, 
the  rent  is  to  be  "clear  of  all  deductions  in  respect  of  land-tax, 
sewer-rate,  and  all  other  taxes,  rates,  and  deductions  whatsoever ;" 
and  the  defendant  covenants  to  pay  and  discharge  "  all  taxes,  rates, 
duttes,  and  assessments  whatsoever  which,  during  the  continuance  of 
the  demise,  should  be  taxed,  assessed,  or  imposed  on  the  tenant 
or  landlord  in  respect  of  the  premises,  whether  parliamentary, 
l)arochial,  or  otherwise,"  except  property  or  income-tax.  The 
105th  section  of  the  act  of  1855  enables  the  vestry  or  district 
board  to  pave  any  street,  and  to  charge  the  estimated  expense  to 
the  owners  of  the  houses  forming  the  street.  The  217th  section 
makes  the  apportioned  sum  payable  in  the  first  instance  by  the 
tenant,  and  enables  the  tenant  to  deduct  the  amount  from  the 
landlord;  the  tenant's  liability,  however,  being  restricted  by 
B.  218  to  the  rent  for  the  time  being  due  from  him,  and  &  219 
provides  that  nothing  therein  contained  shall  be  taken  to  affect 
any  contract  between  any  owner  and  occupier,  whereby  the  occu- 
pier engages  to  pay  all  rates,  dues,  and  sums  of  money  payable  in 
respect  of  such  house,  or  to  affect  any  contract  whatsoever  between 
landlord  and  tenant.  The  77th  section  of  the  act  of  1862  gives  a 
remedy  against  "  the  present  or  any  future  owner  of  the  premises, 
either  by  action  at  law  or  in  a  summary  manner  before  a  justice  of 
the  peace,  at  the  option  of  the  vestry  or  board."  The  96th  sec- 
tion (1)  repeals  ss.  217,  218,  and  219  of  the  former  act,  and  gives 
the  vestry  or  board  the  option  of  requiring  payment  either  from 
the  owner  or  the  tenant^  with  a  similar  limit  as  to  the  amount 

(I)  Ante,  p.  145. 
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ises  recoverable  from  the  tenant,  and  the  like  saving  of  contracts.  The 
Thompsok  question  is,  whether  the  sum  which  the  plaintiff  has  been  com- 
Lapwobth  P®^®^  ^  P^y  ^  ^^  ^^^^  *  charge  in  respect  of  the  premises 
as  was  intended  to  be  provided  for  by  this  covenant.  In  Sweei  t. 
Seoffer  (1),  the  words  of  the  covenant  were  *'all  such  parlia- 
mentary, parochial,  and  county,  district,  and  occasional  levies, 
rates,  assessments,  taxes,  charges,  impositions,  contributions, 
burthens,  duties,  and  sei-vices  whatsoever  as  during  the  term 
should  be  taxed,  assessed,  or  imposed  upon  or  in  respect  of  the 
premises,  or  any  part  thereof;"  and  these  were  held  to  be  sufficient 
to  render  the  tenant  liable  for  the  expense  of  drainage  works  done 
upon  the  premises  under  the  authority  of  the  act  of  1855. 

[WiLLES,  J.,  referred  to  TidsweU  v.  WhUmrth.  (2)] 
'    The  distinction  between  that  case  and  the  present  is,  that  there 
the  local  act  imposed  upon  the  otoner  of  the  premises,  and  upon 
him  alone,  the  duiy  of  doing  the  work,  upon  failure  of  which  he 
was  liable  to  reimburse  the  commissioners  the  expense  they  in- 
curred in  doing  it  for  him, — the  tenant  only  being  resorted  to 
in  order  to  give  an  easier  remedy  for  recovering  the  money; 
whereas  here  the  payment  made  by  the  plaintiff  is  a  money  pay^ 
merU  by  the  landlord  "  in  respect  of  the  premises,"  within  the  very 
terms  of  the  act  of  parliament,  and  of  the  defendant's  covenant. 
In  Waller  v.  Andrews  (3),  the  charge  was  a  "  scot "  in  the  form  of 
a  money  payment  to  be  made  by  the  tenant ;  and  in  Payne  v. 
Burridge  (4),  the  act  of  parliament  imposed  upon  liie  tenant  the 
performance  of  a  duty,  or  a  money  payment  if  he  omitted  to  per- 
form it ;  and  both  were  held  to  fall  within  a  covenant  containing 
words  not  more  comprehensive  than  those  contained  in  this  lease. 
Holker,  for  the  defendant    This  is  not  a  duty  or  assessment 
imposed  on  the  landlord  in  respect  of  the  premises  ;  and,  if  it  were, 
it  clearly  is  not  such  a  "  rate,  duty,  or  assessment,"  as  was  con- 
templated by  the  parties  when  they  executed  the  lease.    Apart 
from  the  decisions  on  the  subject,  it  can  hardly  be  imagined  that 
the  tenant,  on  taking  so  short  a  term  (it  may  be  five  years  only), 
would  undertake  to  pay  a  charge  imposed  for  the  improvement  of 
other  premises  besides  those  demised  to   him.    The  covenant 

(1)  2  C.  B.  (N.S.)  1 19.  (3)  8  M.  &  W.  312. 

(2)  Law  Rep.  2  C.  P.  326.  (4)  12  M.  &  W.  727. 
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evidently  oontemplates  such  annual  payments,  as  a  tenant  is       1868 

ordinarily  called  upon  to  pay,  viz.,  charges  ejusdem  generis  with    ^Thompson  ' 

land  tax  and  sewer  rate.    This  is  a  personal  debt  which  is  charged   lap^^h. 

upon  the  landlord  in  respect  of  property  of  his  which  is  improved 

by  the  works.    Sweet  v.  Seager  (1),  has  no  bearing  on  this  case ; 

the  whole  interest  of  the  respondent  there  was  demised  to  the 

appellant,  and  the  language  of  the  covenant  was  extremely  wide, — 

"parliamentary,   parochial,  and  county,  district,  and  occasional 

levies,  rates,  assessments,  taxes,  charges,  impositions,  contributions, 

burthens,  duties,  and  services  whatsoever,  as  during  the  term 

should  be  taxed,  assessed,  or  imposed  upon  or  in  respect  of  the 

premises  thereby  demised,  or  any  part  thereof."    There  is  no 

material  distinction  between  the  language  of  this  covenant  and 

that  in  TidmoeU  v.  Whitworth.  (2)    If  there  be  any,  that  of  the 

covenant  there  was  more  comprehensive   than  this:  the  word 

"  impositions  "  is  not  found  here.    The  81st  section  of  the  18  &  19 

Tict  c.  120,  requires  a  sufficient  water-closet  to  be  provided ;  and, 

if  the  owner  of  the  premises  fails  in  his  duty  in  this  respect,  the 

vestry  may  cause  the  work  to  be  done,  and  may  levy  the  expenses 

in  the  same  way  as  the  expenses  of  paving,  &c.,  may  be  levied. 

Would  that  be  a  charge  upon  the  tenant?    Neither  in  the  105th 

section  of  the  18  &  19  Vict,  c  120,  nor  in  the  96th  section  of  the 

25  &  26  Yict.  a  102,  is  there  a  word  about  this  being  a  charge 

''in  respect  of  the  premises." 

[MoKTAGUE  Smith,  J.  It  is  a  cliarge  imposed  upon  the  land- 
lord in  respect  of  his  being  the  owner  of  the  premises.  Is  not  that 
such  a  charge  as  is  contemplated  by  this  covenant  ?] 
;  Baker  v.  QreenhiU  (3)  is  a  strong  authority  to  shew  that  a 
cliarge  like  this  does  not  necessarily  become  payable  "in  respect 
of  the  premises  "  merely  because  the  act  of  parliament  gives  the 
option  to  resort  to  the  owner  or  the  occupier  to  enforce  payment  of 
it.  There,  a  landlord,  liable  with  others  to  repair  a  bridge  ratione 
tenurse,  demised  the  land,  and  the  lessee  covenanted  to  pay  the 
rent  ''clear  of  land-tax,  and  all  other  taxes  and  deductions  what- 
soever, either  parliamentary  or  parochial,  taxed  or  imposed,  or  to 
be  taxed  or  imposed  upon  the  premises  or  upon  the  lessor  in  respect 
thereof,  the  landlord's  property-tax  only  excepted  " :  by  a  statute, 

(I)  2  C.  B.  (N.8.)  119.        (2)  Law  Rep.  2  C.  P.  326.        (3)  3  Q.  B.  148. 
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1868  reciting  the  liability  ratione  tenursB,  and  that  part  of  the  bridge 
Thompson  was  out  of  repair,  it  was  enacted  that  the  land-owners  liable  as 
Latwobth  ^^^^  should  repair  and  keep  in  repair  the  said  parts  during  the 
continuance  of  the  act^  and,  on  their  default,  road  trustees  appointed 
under  the  act  were  empowered  to  do  the  repairs  and  recover  against 
the  owners,  a  power  of  distress  being  also  given  (against  the  owneis 
or  occupiers)  to  enforce  payment :  and  it  was  held  that  the  original 
liability  for  contribution  to  repairs  did  not  become  a  parliamentary 
tax  or  deduction,  within  the  lessee's  covenant. 

[WiLLES,  J.  The  imposition  there  was  upon  the  owner;  the 
resort  to  the  occupier  was  given  merely  as  a  mode  of  levying  the 
money.] 

This  case  is  concluded  by  Tidswdl  v.  Whiivx/rtli,  (1)  The 
language  of  the  statute  there  is  almost  identical  with  that  of 
tliis  act;  and  the  language  of  the  covenant  was  still  stronger. 
The  only  possible  distinction  between  the  two  cases  is,  that 
in  the  Manchester  act  the  owners  were  required  to  do  the  work 
themselves;  whereas  here,  the  vestry  are  to  do  the  work,  and 
the  owner  to  pay  for  it.  As  to  the  other  eases  referred  io^ 
they  are  clearly  distinguishable,  on  the  grounds  pointed  out  in 
Tidswdl  V.  WhUworth.  (1)  In  WaUer  v.  Andrews  (2),  the  word 
** scots"  was  used  in  the  covenant,  a  word  which  was  peculiarly  applic 
able  to  the  imposition  in  question :  and  in  Payne  v.  Burridge  (3), 
the  charge  was  in  terms  imposed  upon  the  tenant  himsel£ 

LunUey  Smith,  in  reply.  If  the  decision  of  the  Court  is  to  be 
influenced  by  what  was  probably  in  the  contemplation  of  the 
parties  when  this  covenant  was  entered  into,  it  is  much  more  pro- 
bable that  they  contemplated  that  the  paving  should  be  paid  for 
by  the  tenant  than  by  the  landlord,  inasmuch  as  it  must  have  been 
known  that  the  road  would  be  paved  within  a  short  time,  and  the 
lease  was  made  determinable  at  the  shorter  periods  at  the  option 
of  the  tenant,  and  not  at  that  of  tlie  landlord.  The  sum  assessed 
for  works  done  by  the  vestry  under  s.  105  of  the  act  of  1855  is  by 
s.  77  of  the  act  of  1862  expressly  declared  to  be  charged  '*in  re- 
spect of  each  house  or  premises."  The  present  case  falls  clearly 
within  Sweei  v.  Seager  (4),  and  the  earlier  cases  upon  which  that 

(1)  Law  Rep.  2  C.  P.  326.  (3)  12  M.  &  W.  727. 

(2)  3  M.  &  W.  312.  (4;  2  a  B.  (N.S.)  119. 
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decision  proceeded ;  and  even  the  reasoning  in  TidsweU  v.  Whii"        1868 
wrih  (1)  is  strongly  in  favour  of  the  same  construction  of  the     Thomfsoit 
coYcnant  in  question.  LapJobth. 

WiLLESy  J.  I  am  of  opinion  that  the  judgment  of  the  Court 
oaght  to  be  in  farour  of  the  plaintiff.  The  question  turns  upon 
the  construction  of  a  lease  granted  by  the  plaintiff  and  one 
Metcalfe  to  the  defendant,  reserving  a  rent  of  1407.  a  year^  clear  of 
all  deductions  in  respect  of  land-tax,  sewer-rate,  and  all  other 
taxes,  rates,  and  deductions  whatsoever ;  in  which  lease  the  defen- 
dant covenants  to  pay  the  rent,  and  also  during  the  continuance  of 
the  term  thereby  granted  to  pay  and  discharge  '^  all  taxes,  rates, 
iuiies^  and  assessments  whatsoever  which  during  the  continuance 
of  the  demise  should  be  taxed,  assessed,  or  imposed  on  the  tenant 
or  landlord  of  the  premises,  in  respect  thereof,  whether  parliamen- 
tary, parochial,  or  otherwise,  except  property  or  income-tax.'*  The 
question  is  whether  a  payment  which  the  landlord  has  been  com- 
pelled to  make  under  the  provisions  of  the  Metropolis  Management 
Amendment  Act>  1862,  is  a  tax,  rate,  or  duty  taxed,  assessed,  or 
imposed  on  the  plaintiff  as  landlord  in  respect  of  the  premises. 
That  turns  upon  the  construction  of  the  statutes  and  the  true 
character  of  the  sum  of  money  which  it  became  the  duty  of  the 
landlord  to  pay  under  the  circumstances  appearing  in  the  case, 
which  are  that  the  vestry  of  the  parish  of  their  own  motion 
thought  fit  to  pave  the  street  upon  which  the  premises  in  question 
abutted,  and  to  call  for  contribution  from  the  owners  of  houses  and 
land  in  the  line  of  the  street,  and  amongst  others  upon  the  plaintiff. 
The  power  to  impose  the  payment  on  the  landlord  is  contained  in 
the  105ih  section  of  the  18  &  19  Vict.  c.  120,  and  the  77th  section 
of  the  25  &  26  Vict  c.  102,  as  expanded  by  the  96th  section.  The 
105th  section  of  the  act  of  1855  provides  that,  in  the  event  of  the 
owners  of  houses  calling  upon  the  vestry  or  board  to  pave  a  new 
street,  or  of  the  vestry  or  board  thinking  it  necessary  that  the 
street  should  be  paved,  the  vestry  shall  cause  the  work  to  be  done, 
and  the  owners  shall  on  demand  pay  to  the  vestry  the  estimated 
expenses.  The  77th  section  of  the  act  of  1862  does  not  repeal  the 
105th  section  of  the  former  act ;  but  it  extends  the  power  to  call  for 

(1)  Law  Bep.  2  C.  P.  326. 
Vou  III.  Q  2 
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1868  cantribation  from  the  owners  of  land  bonnding  the  street  as  well 
Thom F80K  as  the  owners  of  houses,  subject  to  a  certain  allowance,  and  it  giyes 
Lafworih.  ^^  vestry  or  board  power  to  reoeiye  payment  of  the  sums  charged 
or  assessed  on  the  respective  owners  by  instalments  spread  oyer  a 
period  not  exceeding  twenty  years, — the  remedy  for  the  recovery 
of  the  money  being  still  confined  to  the  owner.  The  effect  of  these 
two  sections  is,  that  the  owners  may  set  the  board  in  motion,  or 
the  vestry  or  board  may  of  their  own  will  cause  the  street  to  be 
paved  and  call  upon  the  owners  to  pay  the  expense  thereby  in- 
curred. If  the  plaintiff  in  this  case  had  been  one  of  the  persons 
who  set  the  vestry  in  motion,  it  might  have  been  contended  (with 
what  chance  of  success  I  will  not  say)  that  he  was  party  to  the 
damnification,  and  cases  might  have  been  cited  to  shew  that  he 
could  not  complain  of  the  consequences  of  his  own  act  That 
argument,  however,  is  wholly  inapplicable  where  the  proceeding  is 
taken  by  the  vestry  in  invitum  both  of  the  owner  and  of  the  tenant. 
Such  being  the  character  of  the  payment^  I  will  now  refer  to  s.  96, 
by  which  the  vestry  or  board  are  authorized  to  require  payment  of 
the  expenses  which  the  owner  of  any  premises  may  be  liable  to 
pay  under  the  former  act  or  that  act^  either  from  the  owner  or  the 
then  or  any  future  occupier ;  and  the  section  goes  on  to  enact  that 
^'  the  owner  shall  allow  such  occupier  to  deduct  the  sums  of  money 
which  he  so  pays  (1)  out  of  the  rent  from  time  to  time  becoming 
due  in  respect  of  the  said  premises,  as  if  the  same  had  been  actually 
paid  to  such  owner  as  part  of  such  rent," — ^with  a  proviso  the  mean- 
ing of  which  is  not  very  obvious,  '^  that  no  such  occupier  shall  he 
required  to  pay  any  further  sum  than  the  amount  of  rent  for  the 
time  being  due  from  him,  or  which,  after  such  demand  of  such 
costs  or  expenses  from  such  occupier,  and  after  notice  not  to  pay 
his  landlord  any  rent  without  first  deducting  the  amount  of  such 
costs  or  expenses,  becomes  payable  by  such  occupier,  unless  he 
refuse,  on  application  being  made  to  him  for  that  purpose  by  or  on 
behalf  of  the  vestry  or  district  board,  truly  to  disclose  the  amount 
of  his  rent  and  the  name  and  address  of  the  person  to  whom  such 
rent  is  payable."  What  is  to  be  done,  if  the  occupier  conceals  the 
amount  of  the  rent  or  the  name  and  address  of  his  landlord,  does 
not  very  clearly  appear.  Then  comes  this  further  proviso :  **P«>- 
(1)  See  Byan  y.  Thompson,  ante,  p.  144. 


YOL.  IIL]  HILARY  TERM,  XXXI  VICT.  157 

Tided  also  that  nothing  herein  contained  shall  be  taken  to  affect  1868 
anj  contract  made  or  to  be  made  between  any  owner  and  occupier  tbokpson 
of  any  house,  &c.,  whereof  it  is  or  may  be  agreed  that  the  occupier  ^^^8^. 
shall  pay  and  discharge  all  rates,  dues,  and  sums  of  money  payable 
in  respect  of  such  house,  &c.,  or  to  affect  any  contract  whatsoeyer 
between  landlord  and  tenant"  The  effect,  therefore,  of  the  96th 
section  is  to  give  a  remedy  against  the  tenant,  who  is  to  be  allowed 
to  recoup  himself  out  of  the  rent  due  from  him  unless  there  be 
some  agreement  between  himself  and  his  landlord  to  the  contrary. 
The  argument  that  the  legislature,  in  s.  77  of  the  act  of  1862, 
describes  the  payment  in  question  as  a  charge  '^  in  respect  of  each 
House  or  premises,"  appears  to  be  worthy  of  attention :  it  would 
seem  that  the  payments  assessed  under  the  authority  of  the  act  are 
to  be  considered  as  payable  in  respect  of  the  house,  and  not  as 
chargeable  on  any  person  in  respect  of  the  house.  But  I  prefer 
treating  the  proviso  as  in  substance  declaring,  though  with  un- 
necessary verbiage,  that  the  authority  to  deduct  the  payment  from 
the  rent  is  not  to  affect  contracts  entered  into  between  the  land- 
lord and  the  tenant  I  come  back,  then,  to  the  terms  of  the  con- 
tract itself  and  to  the  question  whether  the  money  which  the 
landlord  was  bound  to  pay  and  did  pay  was  a  money  payment 
falling  within  the  terms  of  the  defendant's  covenant  It  appears 
to  me  that  it  was.  I  think  it  was  clearly  a  duty  in  the  sense  of  a 
money  payment  imposed  upon  the  landlord  of  the  premises  demised 
in  respect  thereof.  Our  attention  has  very  properly  been  called 
by  the  defendant's  counsel  to  other  provisions  of  the  statute,  and 
to  the  familiar  rule  according  to  which  general  words  following 
special  words  in  deeds  or  acts  of  parliament  are  to  be  restricted  to 
the  particular  genus ;  and  that  the  words  "  duties  and  assessments" 
in  this  covenant  are  to  be  referred  to  matters  ejusdem  generis  with 
those  before  referred  to,  viz.  "taxes  and  rates:"  and  it  was  said  that 
it  was  not  likely  that  the  parties  in  framing  the  covenant  would 
contemplate  that  the  tenant,  whose  term  peradventure  might  last 
only  five  years,  should  pay  an  assessment  which  was  imposed  not 
^  an  ordinary  rate  or  tax,  but  for  the  permanent  improvement 
of  the  premises.  The  substance  of  the  argument  is  this,  that  the 
duties  intended  by  this  covenant  are  not  occasional  or  exceptional 
expenses  incurred   once  for  all  in  respect    of   permanent  and 

Q  2  2 
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1868       subBtantial  Improyements^  but  duties  or  assessments  accruing  from 
Thompbok"  7^r  ^  y^r>  or  occasionally,  like  the  old  sewer-rate  in  the  out 
Lapw  ttiH    ^stricts, — matters  of  a  recurring  character.    The  argument  is  a 
strong  and  a  captivating  one,  and  one  to  which  I  might  haye 
yielded  if  it  had  not  been  excluded  by  decisions  which  ought  to 
bind  us.    I  think  it  is  excluded  by  the  case  of  Payne  y.  Bur- 
ridge,  (1)    I  cannot  without  carping  at  words  point  out  any  dis- 
tinction between  that  case  and  the  case  now  before  us.    By  a  local 
act,  certain  commissioners  were  authorized  to  pave  certain  streets, 
and  to  charge  the  proportion  payable  in  respect  of  each  house  fo 
the  tenant  or  occupier,  who  was  empowered  to  deduct  the  amount 
firom  his  rent :  the  tenant,  having  paid  the  amount,  claimed  to 
have  it  repaid  to  him  by  his  landlord,  but  was  met  by  a  covenant  in 
his  lease  whereby  he  covenanted  to  pay  (2)  "  all  taxes,  rates,  duties, 
levies,  assessments,  and  payments  whatsoever  which  then  were  or 
during  the  term  might  be  rated,  levied,  assessed,  or  imposed  upon 
or  payable  in  respect  of  the  premises  demised :"  and  the  Court  of 
Exchequer  held  that  this  covenant  precluded  the  tenant  from 
claiming  to  be  recouped.    "  It  cannot  be  doubted,"  said  the  liOrd 
Chief  Baron  (3),  '^  that  the  charge  in  question  is  an  assessment  or 
payment  which,  according  to  the  terms  of  the  contract,  is  to  be 
borne  by  the  tenant.    Mr.  Erie  urges  that  by  the  act  of  parlia- 
ment this  burthen  is  cast  upon  the  owner  of  the  premises ;  and  so 
no  doubt  it  is :  but  the  same  may  be  said  of  sewer^rates,  the  pay- 
ment of  which,  nevertheless,  by  the  covenants  of  a  lease  may  be 
thrown  upon  the  tenant."    The  word  "  assessments  "  occurs  in  this 
lease.     The  Court  there  put  a  payment  of  the  like  character  with 
the  payment  here  upon  the  same  footing  as  the  sewer-rate  or  any 
other  rate  accruing  from  time  to  time.    I  need  not  further  refer 
to  the  authorities  except  to  say  that  Baker  v.  CheenhiB^i)  is  dis- 
tinguishable on  the  ground  that  that  was  the  case  of  a  conmion- 
law  liability  to  repair  ratione  tenurse,  and  that  there  was  nothing 
in  the  act  of  parliament  providing  a  more  convenient  mode  of 
enforcing  it  to  impose  upon  the  occupier  that  obligation  of  the 
freeholder.     Waller  v.  Andrews  (5)  and  Stoeet  v.  Seager  (6),  and 

(1)  12  M.  &  W.  727.  (4)  3  Q.  B.  148. 

(2)  12  M.  &  W.  at  p.  728.  (5)  3  M.  &  W.  312. 
(8)  12  M.  &  W.  at  p.  729.                    (6)  2  0.  B.  (N.a)  119. 
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f^pecially  the  ktter,  which  arose  upon  the  18  &  19  Vict.  c.  120,  18C8 
turned  npon  the  language  of  the  contracts  between  the  parties,  thompsok 
We  were  mucli  pressed  by  Mr.  Holker  with  the  case  of  Tidstodl  v. 
Whitworth.  (1)  Although  that  case  received  its  answer  in  the 
course  of  the  argument,  I  purpose  to  say  a  few  words  upon  it ;  for, 
I  cannot  but  feel  that  it  falls  very  near  the  line.  I  think,  how- 
ever, it  is  distinguishable  on  grounds  to  be  found  in  the  judgment 
there  pronounced.  It  turned  upon  the  construction  of  the  Man- 
chester Improvement  Act,  14  &  15  Vict.  c.  cxix.,  the  scheme  of 
which  was,  that  the  commissioners  might  call  upon  the  owners  of 
property  to  pave,  &c.,  and  imposed  upon  them  the  duty  of  so  doing 
when  called  upon ;  and  that,  in  default  of  their  performance  of 
that  duty,  after  notice,  the  commissioners  were  empowered  to  do 
the  work,  and  recover  the  expenses  incurred  therein  from  the 
owners, — the  act  giving  an  additional  remedy  against  the  tenants 
or  occupiers  for  recovery  of  the  amount,  and  authorizing  the  latter 
to  deduct  the  payments  as  made  from  their  rent.  If  the  landlord 
had  performed  the  duty  in  the  terms  in  which  it  was  imposed 
^pon  him,  he  would  have  had  no  claim  against  his  tenant :  it  was 
not,  therefore,  a  duty  or  liability  to  pay  money  in  respect  of  which 
a  deduction  could  be  claimed.  It  was  not  unlike  the  common  law 
liability  to  repair  in  the  case  of  Baker  v.  ChreenhiU.  (2)  If  the 
landlord  had  done  the  work  himself,  and  had  brought  an  action 
against  the  tenant  to  recover  the  amount  expended  thereon,  he 
must  have  failed,  inasmuch  as  there  was  nothing  in  the  contract  to 
compel  the  tenant  to  do  that  which  the  statute  imposed  upon  the 
landlord,  and  which  he  had  failed  to  do.  This,  without  further 
remark,  seems  to  me  to  distinguish  this  case  from  TidaioeU  v. 
Wliitworih.  (1)  I  do  not  desire  to  recall  what  I  said  in  that  case, 
viz.  that  these  substantial  improvements  should  _fall  upon  the 
landlord.  On  consideration,  I  adhere  to  that  judgment.  It  was 
Dot  a  money  payment  wliich  could  have  been  in  the  contemplation 
of  the  parties  when  they  entered  into  the  covenant.  The  covenant 
did  not  contain  the  language  which  this  covenant  contains,  viz. 
duties  and  assessments  assessed  or  imposed  on  the  landlord  in 
respect  of  the  premises.  I  only  refer  to  that  to  shew  that  I  had 
not  overlooked  it.  Upon  the  whole,  having  given  my  best  atten- 
(1)  Law  Rep.  2  C.  P.  320.  (2)  3  Q.  B.  148. 
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ises  lion  to  this  case,  I  feel  compelled  to  come  to  the  conclnsion  that 
Thomfson  the  charge  in  question  is  one  which  the  tenant  himself  was  bound 
Lafwokb.    ^^  P^7'  ^^^  consequently  that  the  plaintiff  is  entitled  to  judgment. 

Keating,  J.  I  am  of  the  same  opinion.  These  cases,  depend- 
ing as  they  do  upon  the  construction  of  the  particular  coyenant, 
always  run  very  close.  At  first  sight,  the  covenant  in  Tidswdl  y. 
Whitworthi).)  certainly  seems  to  be  yery  nearly  identical  with 
that  in  this  case.  But,  for  the  reasons  giyen  by  my  Brother 
WilleSy  it  seems  to,  me  that  the  two  cases  are  distinguishable, 
ijooking  at  the  difference  in  the  language  of  the  Metropolis 
Management  Act  and  the  Manchester  Act,  I  think  it  is  impossible 
to  say  that  the  payment  in  question  does  not  fall  within  the  yery 
words  of  the  coyenant :  it  olearly  was  a  duty  imposed  upon  the 
landlord  "  in  respect  of  the  premises  demised."  It  was  urged  by 
Mr.  Holker  that  this  could  not  haye  been  intended  to  be  a  charge 
on  the  tenant,  inasmuch  as  it  was  a  charge  incurred  in  the  perma- 
nent improyement  x)f  the  premises,  and  it  might  be  that  the 
tenant's  interest  in  them  would  enure  only  for  fiye  years.  But 
the  argument  is  much  weakened  by  the  consideration  that  the 
twenty-one  years  term  was  determinable  at  the  option  of  the 
tenant  only,  and  not  at  that  of  the  landlord. 

MoNTAauE  Smith,  J.  I  am  of  the  same  opinion.  The  Court, 
in  TidsweU  y.  Whittuorth  (1),  distinguished  the  case  from  a  long 
line  of  authorities  upon  this  subject  We  did  not  intend  (nor  do  I 
thick  it  right  that  we  should  do  so)  to  oyerrule  any  of  those  deci- 
sions, though  I  expressed  an  opinion  that  they  had  gone  quite  far 
enough.  To  that  opinion  I  stiU  adhere.  I  hold  myself  neyerthe- 
less  bound  by  those  decisions.  I  think  we  should  be  going  a  step 
beyond  them  if  we  were  not  to  hold  this  case  to  be  within  the 
former  cases  and  not  within  the  distinction  taken  in  TidsweU  v. 
WhUtvorth.  (1)  For  these  reasons,  I  concur  with  my  Brothers 
Willes  and  Keating  that  our  judgment  must  be  for  the  plaintiff. 

BoviLL,  C.J.    I  haye  not  had  the  adyantage  of  hearing  the 
whole  of  the  argument ;  but  still  I  haye  heard  enough  to  induce 
me  to  agree  in  the  opinions  of  my  learned  Brothers.    It  seems  to 
(1)  Law  Rep.  2  C.  P.  326. 
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me  that  the  word  '^ duties"  must  be  read  here  in  the  sense  of       1868 


money  payments.  In  TidsweU  v.  Whitworth  (1)  that  word  had  Thompson 
reference  to  an  obligation  imposed  upon  the  landlord  by  the  local  i^^q^^ 
act  His  liability  to  pay  the  money  arose  from  his  neglect  to  per- 
form a  positiye  duty.  Here,  however,  the  "  duty  or  assessment " 
did  not  result  from  any  act  or  default  of  the  landlord.  I  cannot 
distinguish  this  case  upon  any  principle  of  law  or  fact  from  Payne 
V.  Bwrridge.  (2) 

Judgrnmlfor  the  ptairUiff. 

Attorneys  for  plaintiflT:  Powell,  Thompson,  &  Oroom. 
Mtomeys  for  defendant :  King  &  M'MiUin. 


HINTON  V.  SPARKES.  Jan,  18. 

Vendor  and  Purchaser — Breach  <^  Agreement — Forfeiture  of  Deposit — Liquidated 
Damages — I.  0,  U, 

An  agreement  for  the  purchase  of  a  publio-house,  with  fixtnres,  &c.,  contained 
the  following  stipulations : — "  And,  as  earnest  of  this  agreement,  the  purchaser  has 
paid  into  the  hands  of  the  vendor  60/.,  which  is  to  be  allowed  in  part  payment  at 
the  completion  of  this  agreement.  If  the  vendor  shall  not  fulfil  the  same  on  his 
part,  he  shall  return  the  deposit,  in  addition  to  the  damages  hereinafter  stated : 
and,  if  the  purchaser  shall  Dedl  to  perform  his  part  of  the  agreement,  then  the  de- 
posit money  shall  become  forfeited,  in  part  of  the  following  damages :  and  if  either 
of  the  parties  neglect  or  refuse  to  comply  with  any  part  of  this  agreement,  he  shall 
pay  to  the  other  50/.,  hereby  mutually  agreed  upon  to  be  the  damages  ascertained 
and  fixed,  on  breach  hereof."  Instead  of  depositing  the  60/.,  the  purchaser  gave 
an  I.  0.  U.  for  the  amount  The  purchaser  failed  to  complete  the  purchase,  and 
the  vendor  sold  the  public-house  for  10/.  less  than  the  purchaser  agreed  to  pay  for 
it.  In  an  action  by  the  vendor  against  the  purchaser  for  breach  of  the  agreement, 
and  upon  the  I.  0.  U.  :— 

Held,  that  the  plaintiff  was  entitled  to  recover  the  50/.,  and  was  not  limited  to 
the  amount  of  damage  he  had  actually  sustained. 

Smbie,  that  but  for  the  clause  for  the  forfeiture  of  the  deposit,  the  60/.  would 
^ave  been  a  penalty,  and  not  liquidated  damages. 

First  count,  for  money  payable  by  the  defendant  to  the  plain- 
tiff upon  accounts  stated ;  second  count,  for  breach  of  an  agreement 
for  the  purchase  by  the  defendant  of  the  plaintiffs  interest  in  a 
public-house. 

Pleas :  First,  as  to  1st  count,  never  indebted.  Second,  as  to 
(1)  Law  Rep.  2  C.  P.  326.  (2)  12  M.  &  W.  727. 
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1868  2iid  count,  non  assumpsit  Third,  fourth,  and  fifth,  as  to  same, 
Bmr^     non-perfonnance  of  certain  conditions  precedent.    Sixth,  frand. 

The  cause  was  tried  before  Keating,  J.,  at  the  sittings  in  London 
after  last  Trinity  Term,  when  the  following  facts  were  proved : — 
The  agreement  sued  upon  in  the  second  count  contained  (amongst 
others)  the  following  clauses : — ^  And,  as  earnest  of  this  agree- 
ment, the  said  purchaser  has  paid  into  the  hands  of  the  vendor 
the  sum  of  507.,  which  is  to  be  allowed  in  part  payment  at  the 
completion  of  this  agreement ;  but,  if  the  said  vendor  should  not 
fulfil  the  same  on  his  part,  he  shall  return  the  deposit,  in  addi- 
tion to  the  damages  hereinafter  stated.  And,  if  the  said  purchaser 
should  fail  to  perform  his  part  of  the  agreement,  then  the  deposit 
money  shall  become  forfeited,  in  part  of  the  following  damages. 
And,  if  either  of  the  said  parties  should  neglect  to  perform  or 
refuse  to  comply  with  any  part  of  this  agreement,  the  party  so 
refusing  or  neglecting  shall  pay  to  the  other  of  them  the  sum  of 
50/.,  hereby  mutually  agreed  upon  to  be  the  dai&ages  ascertained 
and  fixed  on  breach  hereof!"  The  defendant  (the  purchaser)  did 
not  deposit  the  507.,  but  gave  the  broker  employed  by  the  plaintiff 
to  negotiate  the  sale  his  I.  O.  TJ.  for  that  amount,  and  promised 
to  pay  the  money  the  next  day. 

The  defendant  subsequently  failed  to  complete  the  purchase,  and 
the  plaintiff  sold  the  public-house  to  another  person  for  107.  less 
than  the  defendant  had  agreed  to  give  for  it. 

The  defendant  contended  that  the  507.  was  in  the  nature  of  a 
penalty  and  not  of  liquidated  damages,  and  that  the  plaintiff  was 
entitled  to  recover  only  107.,  his  actual  loss. 

The  plaintiff  argued  that  the  507.  was  recoverable  as  liquidated 
damages ;  and  that,  at  all  events,  there  was  no  answer  to  his  claim 
upon  the  1. 0.  U. 

A  verdict  was  taken  for  the  plaintiff  for  507.,  leave  being  reserved 
to  the  defendant  to  move  to  reduce  it  to  107.,  if  the  CJourt  should 
be  of  opinion  that  the  plaintiff  was  only  entitled  to  recover  the 
damage  actually  sustained. 

H.  James,  in  Michaelmas  Term  last,  obtained  a  rule  nisi 
accordingly. 

Laxton  shewed  cause.     It  was  perfectly  competent  to  the  pa^ 
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ties  to  state  an  account.    They  did  so  here ;  and  the  defendant        1868 
agreed  to  pay  50?.    The  plaintiff,  therefore,  was  clearly  entitled      Hinton 
to  recover  that  sum  independently  of  the  agreement.    If  there     gp^^liuta. 
was  a  failure  of  consideration,  that  should  have  been  shewn  by 
plea:  Knotoles  v.  Michel  (1) ;   Pinchon  v.  Chilcott  (2)  ;   Seoffo  v. 
Deane.  (3)      In  Porter  v.  Cooper  (4),  Alderson,  B.,  says,   "  The 
cases  have  come  to  this,  that  an  admission  of  a  certain  sum  being 
due  in  respect  of  a  demand  for  which  an  action  would  lie,  is  evi- 
dence sufBcient  to  support  a  count  on  an  account  stated."    All  the 
earlier  cases  are  collected  in  CocTcing  v.  Ward.  (5)     Upon  the 
(juestion  whether  the  bOh  was  a  penalty  only  or  liquidated  damages, 
the  cases  are  conflicting;  but  the  true   rule  seems  to  be  that, 
where  there  are  in  an  agreement  stipulations  of  various  degrees 
of  importance,  so  that  it  is   altogether  uncertain  what  would  • 

be  the  true  measure  of  damage  for  the  breach  of  one  or  more 
of  them,  it  is  competent  to  the  parties  to  stipulate  that  a  certain 
sum  shall  be  paid  as  liquidated  and  ascertained  damages:  Lowe 
V.  Peers  (6)  ;  BetUy  v.  Jones  (7)  ;  Kemhle  v.  Farren  (8) ;  Boys 
V.  Ancea{d)\  Beckham  v.  Brake  (10);  Qreen  v.  Prt<ja  (11); 
GalesfjDorthy  v.  Struit  (12) ;  Atkyns  v.  Kinnier  (13) ;  Reynolds  v. 
Bridge.  (14)  He  also  cited  Sugden's  Vendors  and  Purchasers,  4th 
ed.  39,  40. 

H,  James,  in  support  of  the  rule.  But  for  the  1. 0.  TJ.,  the  case 
would  have  been  clear.  If  this  had  been  an  action  to  recover  the 
deposit,  it  could  only  have  been  recovered  as  damages. 

[BoviLL,  C.J.  Is  there  any  case  where  money  deposited,  as  in 
this  case,  has  been  treated  as  a  penalty  and  not  as  a  liquidated 
sum?] 

The  50Z.  is  not  forfeited  absolutely  on  default,  but  it  is  to  go  in 
part  of  the  damages.  That  assumes  that  the  damages  will  be 
more  than  the  50Z.    Then,  does  the  1. 0.  U.  make  any  difference? 

(1)  13  East,  249.  (9)  5  Bing.  N.  C.  390. 

(2)  3  C.  &  P.  236.  (10)  8  M.  &  W.  846. 

(3)  4  Bing.  459.  (11)  13  M.  &  W.  695 ;  S.  C.  in  Ex. 

(4)  1  C.  M.  &  R.  387,  395.  Ch.  16  M.  &  W.  346. 

(5)  1  C.  B.  858.  (12)  1  Exch.  659. 

(6)  4  Burr.  2226.  (13)  4  Exch.  776. 

(7)  1  Bing.  302.  (14)  6  E.  i&  B.  528 ;  26  L.  J.  (Q.B.) 

(8)  6  Bing.  141.  12.  • 


164  COURT  OP  CX)MMON  PLEAS.  [L.  B.  i 

1868        It  18  nothing  more  than  a  promise  to  pay  the  money.    It  cannot  he         ' 
HiHTov      a  good  account  stated  unless  there  is  a  good  consideration  for  it. 
Spambs.     ^®  ^^^^^  ^^  ^^  ^'  ^^^^^  (1)  ^®  almost  identical  with  the  present. 

BoviLL,  C.  J.  By  the  terms  of  the  agreement  in  this  case  a  sum 
of  507.  was  to  be  paid  down  by  the  vendee  to  the  vendor,  which  was 
to  be  allowed  as  part-payment  of  the  purchase-money  on  the  com- 
pletion of  the  purchase.  The  purchaser  not  being  prepared  to  pay 
the  50Z.,  the  vendor's  agent  took  his  I.  0.  XJ.  for  the  amount,  which 
the  purchaser  promised  to  pay  and  ought  to  have  paid  the  next 
day.  I  agree  that  the  mere  giving  an  L  0.  U.,  like  the  acceptance 
of  a  bill  of  exchange,  does  not  preclude  the  defendant  from  shewing 
that  there  was  no  consideration.  But  here  by  the  terms  of  the 
contract  the  defendant  ought  to  have  paid  cash,  and  the  I.  0.  U. 
•  was  accepted  by  the  vendor,  and  is  for  all  purposes  with  reference 
to  the  agreement  to  be  treated  as  money.  It  is  clear  there  was  a 
good  consideration  for  it  at  the  time.  The  question,  therefore, 
turns  upon  the  construction  of  the  contract;  and  we  have  to 
ascertain  the  intention  of  the  parties  from  the  language  they  have 
used.  In  arriving  at  a  proper  conclusion,  some  assistance  is  to  be 
derived  from  the  decided  cases.  So  far  as  the  stipulation  that  oOl 
shall  be  the  damages  ascertained  and  fixed  on  breach  of  the  agree- 
ment goes,  I  should  have  no  difficulty  in  holding,  in  conformity 
with  the  numerous  authorities  on  the  subject,  that  that  was  in  the 
nature  of  a  penalty,  and  not  of  liquidated  damages.  But  there  is 
a  further  stipulation  that,  "  if  the  purchaser  should  fail  to  perform 
his  part  of  the  agreement,  then  the  deposit  money  shall  become 
forfeited."  In  none  of  the  cases  referred  to  do  I  find  a  provision 
like  that.  The  507.  was  paid  as  a  deposit,  which  in  a  given  event 
was  to  be  forfeited.  In  Palmer  v.  Roberts  (2),  which  was  also  the 
case  of  a  sale  of  a  public-house,  the  purchaser  paid  a  sum  of  3007. 
by  way  of  deposit,  and  in  part  of  the  whole  purchase  money,  but 
afterwards  refused  to  complete  the  purchase,  whereupon  the  vendor 
re-sold.  The  question  was  whether  the  3007.  deposit  was  forfeited. 
The  Court  came  to  the  conclusion  that  it  was  not,  and  that  the 
purchaser  might  recover  it  back.  The  judgment,  however,  pro- 
ceeded on  the  ground  that  inasmuch  as  the  agreement  contained  a 

(1)  4  H.  &  N.  506 ;  28  L.  J.  (Kx.)  267.  (2)  9  Ad.  &  E.  50S. 
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stipulation  imposing  a  penalty  of  lOOOZ.  on  either  party  making  18C8 
default,  the  intention  was  clear  that  that  was  to  be  the  only  ~  Hikton" 
penalty  for  a  breach.  But  it  may  also  be  collected  that  the  view  gp^gg 
of  the  Court  of  Queen's  Bench  in  that  case  was,  that,  in  the 
absence  of  a  stipulation  to  that  effect,  the  deposit  would  not  be 
forfeited.  And  in  a  later  case  of  Gossan  y.  Bdberts  (1),  the  Master 
of  the  Bolls  says  :  "  An  agreement  certainly  might  be  made  that 
the  deposit  should  be  forfeited  in  case  the  purchase  should  not  be 
completed :  but  this  must  either  be  expressed  or  clearly  implied 
from  the  contract  itselt  It  has  in  many  cases,  from  the  terms  of 
the  contract,  and  eyen  from  its  silence,  been  held  that  such  a 
forfeiture  must  be  inferred.  There  is,  howeyer,  no  authority  which 
holds  that  the  deposit  must  be  considered  as  forfeited,  in  the 
absence  of  any  agreement  whatever,  or  one  which  could  neither  be 
enforced  at  law  nor  in  equity."  In  that  opinion  I  entirely  concur. 
All  that  it  is  necessary,  therefoi^e,  for  us  to  do  is,  to  see  if  there  is 
any  contract  here,  express  or  implied,  that  the  deposit  shall  in  the 
event  which  has  happened  become  forfeited.  There  is  an  express 
contract  here  that  the  50?.  shall  become  forfeited  on  the  pur- 
chaser's failure  to  perform  his  part  of  the  agreement.  It  is  true 
the  words  "  in  part  of  the  following  damages  "  are  added.  But  I 
do  not  think  that  makes  any  difference.  If  the  stipulation  had 
simply  been,  **  if  the  purchaser  shall  fail  to  fulfil  his  part  of  the 
agreement,  then  the  deposit  money  shall  become  forfeited,"  there 
could  not  in  my  mind  have  been  the  slightest  doubt.  Treating 
the  I.  O.  U.  as  money,  the  deposit  was  in  the  hands  of  the  vendor. 
Assuming  that  to  be  the  state  of  things,  could  the  purchaser  have 
recovered  back  the  50?.?  Clearly  not.  The  intention  of  the 
parties,  as  I  collect  it  from  the  agreement,  is,  that  this  is  to  be 
taken  as  the  ordinary  case  of  payment  of  a  deposit,  which  is  to  be 
forfeited  on  the  purchaser's  failure  to  complete  the  contract  That 
being  so,  it  follows  that  the  defendant  has  no  answer  to  the  action. 
This  view  is  entirely  in  accordance  with  the  decision  of  the  Court 
of  Queen's  Bench  in  Ockenden  v.  HenJy.  (2)  The  numerous  cases 
referred  to  as  to  the  distinction  between  penalty  and  liquidated  , 
damages  have  in  my  judgment  no  application  to  a  contract  in  the 
form  of  that  now  in  question. 
(1)  32  L.  J.  (Ch.)  105, 106.  (2)  R  B.  &  E.  485 ;  27  L.  J.  (Q.B.)  361. 
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1868  WiLLES,  J.    I  am  of  the  same  opinion.    If  this  agreement  had 

HiKTON  Biot  contained  the  provision  for  forfeiture  of  the  deposit  on  the 
Spabkes.  purchaser's  failure  to  fulfil  his  part  of  the  contract,  we  should  have 
been  bound  to  follow  the  decision  of  the  Court  of  Exchequer  in 
Betts  V.  Butch.  (1)  I  for  one  should  have  done  so  for  the  reasons 
set  out  in  the  judgments  of  Barons  Martin  and  Bramwell,  which 
present  as  satisfactory  and  full  a  view  of  the  cases  and  of  the  prin- 
ciples and  reasoning  applicable  to  them  as  is  to  be  found  in  any 
book,  or  indeed  in  all  the  books  put  together;  and  I  will  not 
attempt  to  add  anything  to  what  is  to  be  found  there.  Here,  how- 
ever, there  is  an  express  provision  that  the  deposit  money  shall 
become  forfeited  should  the  purchaser  fail  to  fulfil  his  part  of  the 
agreement  It  is  true  the  agreement  adds  "  in  part  of  the  follow- 
ing damages,"  one  of  which  is  the  50Z.  I  should  presume  that  the 
reason  for  the  insertion  of  those  words  is  to  be  found  in  the  fact  of 
that  part  of  the  document  being  printed.  We  must  either  reject 
those  words,  or  we  must  treat  them  as  expressing  that  the  deposit 
was  really  paid,  and  was  to  go  in  part  satisfaction  of  the  damages, 
if  those  damages  should  exceed  the  sum  of  50Z.  But  I  feel  rather 
inclined  to  treat  it  as  a  proof  that,  so  far  as  the  purchaser  was 
concerned,  the  damages  were  to  be  a  fixed  sum.  In  the  event  of 
the  purchaser's  defeult,  the  deposit  is  to  be  forfeited ;  and  there  is 
abundant  reason  for  supposing  that  the  parties  meant  that  the 
damages  as  against  the  purchaser  should  be  the  sum  they  have 
set  down.  There  are  many  cases  to  support  that  view,  if  it  were 
necessary  to  refer  to  them.  The  only  other  question  is,  whether 
the  vendor  is  to  be  in  any  worse  position  because  the  deposit  was 
not  paid  down  at  the  time.  I  cannot  see  why  the  rights  of  the 
vendor  should  be  affected  by  the  purchaser's  having  committed 
two  breaches  of  contract  instead  of  one.  All  doubt,  however,  is 
removed  by  the  giving  of  the  1. 0.  U.  If  the  money  had  been  paid, 
the  purchaser  clearly  could  not  have  recovered  it  back. 

Bvile  discharged. 

Attorney  for  plaintiff:  H.  Gover. 
Attorneys  for  defendant :  Spyer  &  Son. 

(1)  4  H.  &  N.  506;  28  L.  J.  (Ex.)  267. 
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PONSFORD  V.  WALTON. 

Evidence — Stamp — Deed  of  Assignment  under  Bankruptcy  Act^  1861— -4rf  of 
Bankruptcy — Notice  of  Act  of  Bankruptcy, 

A  deed  of  assignment  under  the  Bankruptcy  Act,  1861,  Sch.  D,  may  be  given 
in  evidence  as  proof  of  an  act  of  bankruptcy,  though  neither  stamped  nor  regis- 
tered ;  and  notice  of  the  execution  of  the  deed  is  notice  of  an  act  of  bankruptcy. 

H.  being  in  difiSculties,  executed  a  deed  in  the  form  given  in  schedule  D  of  the 
Bankruptcy  Act,  18C1,  24  &  25  Yict.  c.  134.  The  deed  was  never  stamped  or 
registered.  Immediately  after  its  execution  an  attorney,  acting  both  for  H.  and 
the  trustees  named  in  the  deed,  wrote  to  W.,  an  auctioneer,  informing  him  of 
the  execution  of  the  deed,  and  authorizing  him  to  sell  the  goods  of  H.  W.  sold 
the  goods,  and,  after  the  expiration  of  twenty-eight  days,  paid  the  proceeds  to  H. 
H.  subsequently  absconded,  and  was  made  a  bankrupt.  In  an  action  by  the 
assignee  of  H.  under  the  bankruptcy  against  W.  to  recover  the  value  of  the 
goods,  the  deed  was  put  in  evidence,  and  its  execution  relied  on  as  the  act  of  bank- 
ruptcy : — 

Edd,  that  the  deed,  being  given  in  evidence  for  a  collateral  purpose,  and  not 
to  give  effect  to  it,  as  a  valid  instrument,  waS  admissible,  although  not  stamped 
or  re^stered ;  that  the  act  of  bankruptcy  was  complete  on  the  execution  of  the 
deed;  and  that  therefore  W.  had  notice  of  an  act  of  bankruptcy. 

Ex  parte  Wendey  (1  De  G.  J.  &  S.  273 ;  32  L.  J.  (Bk.)  23),  acted  on.  Ex 
jparte  Potter  (34  L.  J.  (Bk.)  46),  questioned. 

Declabation  in  trover,  and  on  the  common  money  counts,  by 
the  assignee  of  one  Harris,  a  bankrupt. 

Pleas :  To  the  first  count,  not  guilty,  not  possessed ;  and  to  the 
money  counts,  never  indebted,  payment,  and  set-oflF.  Issues  thereon. 

On  the  trial  before  Byles,  J.,  at  the  sittings  in  London  after 
Hilary  Term,  1867,  the  following  facts  appeared : — ^The  bankrupt 
Harris  had  carried  on  business  as  a  draper,  and  an  execution  having 
been  put  into  his  house,  the  defendant,  an  auctioneer,  and  one  of 
the  creditors  of  Harris,  was  employed  by  the  sheriff  to  sell  the 
goods.  During  the  sale,  Harris  called  a  meeting  of  his  creditors, 
and  made  an  offer  to  them  which  was  not  accepted,  and  on  the 
same  day  he  executed  a  deed  in  the  form  given  in  schedule  D  to 
the  Bankruptcy  Act,  1861  (24  &  25  Vict  c.  134),  but  whether  in 
consequence  of  arrangements  made  at  the  meeting  of  creditors  or 
not,  did  not  appear.  The  deed  was  executed  by  Harris  and  by 
the  two  trustees  named  in  it,  but  by  no  one  else,  and  it  was  never 
stamped  or  registered.  It  did  not  appear  whether  the  trustees 
were  creditors  or  not.    On  the  same  day  Harris's  attorney,  who  was 
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1868  also  acting  for  the  trustees,  wrote  to  the  defendant,  informing  him 
PoNSPOBD  ^^  ^®  execution  of  the  deed,  and  authorizing  him  to  continue  the 
sale  on  behalf  of  Harris  and  the  trustees,  and  the  defendant  haying 
sold  the  goods,  paid  the  execution  creditor  and  the  expenses  of 
the  sale,  and  after  the  expiration  of  twenty-eight  days  paid  oyer 
the  remainder  to  Harris.  Harris  afterwards  left  the  country,  and 
was  made  a  bankrupt.  The  plaintiff  was  appointed  assignee  under 
the  bankruptcy,  and  brought  this  action  to  recoyer  the  balance 
which  was  paid  by  the  defendant  to  Harris,  on  the  ground  that  it 
had  been  paid  after  notice  of  an  act  of  bankruptcy. 

The  plaintiff  relied  on  the  execution  of  the  deed  as  the  act  of 
bankruptcy,  and  on  the  letter  written  by  Harris's  attorney  to  the 
defendant  as  notice  of  it,  and  tendered  the  deed  itself  in  eyidence; 
this  was  objected  to  on  the  part  of  the  defendant,  on  the  ground 
that  it  was  not  stamped  or  registered,  but  the  learned  judge  ad- 
mitted it. 

A  yerdict  was  found  for  the  plaintiff  for  113Z.  12a.,  with  leaye  to 
moye  to  enter  a  nonsuit,  or  a  yerdict  for  the  defendant,  on  the 
grounds  that  the  deed  not  being  stamped  or  registered  was  not 
admissible  in  eyidence;  and  that  there  was  no  evidence  of  notice* 
to  the  defendant  of  an  act  of  bankruptcy. 

Maenamara,  having  obtained  a  rule  pursuant  to  the  leave  re- 
served, 

Broum,  Q,0.  {Chraham  with  him),  shewed  cause.  The  first  ques- 
tion is  whether  the  deed  was  admissible  in  evidence  for  the  purpose 
of  shewing  that  it  amounted  to  an  act  of  bankruptcy.  Upon  this 
there  are  two  decisions  of  Lord  Westbury,  C,  which  appecur  to  be  con- 
flicting :  Ex  parte  Wendey  (1)  and  Ex  parte  Potter.  (2)  In  the  former 
it  was  held  that  a  composition  deed  might  be  given  in  evidence  for 
such  a  purpose,  though  unstamped,  and  this  is  in  accordcmce  with 
other  decisions.  It  has  been  always  held  that  a  document  can 
be  given  in  eyidence  to  prove  forgery  or  other  crime,  though  not 
having  the  requisite  stamp :  see  Coppock  v.  Bower.  (3)  This  rule 
has  been  extended  to  the  case  of  a  fraudulent  agreement,  an  un- 
stamped instrument  being  admissible  to  shew  that  the  agreement 

(1)  1  De  G.  J.  &  S.  273 ;  32  L.  J.  (2)  34  L.  J.  (Bk.)  46. 

(Bk.)  23.  (3)  4  M.  &  W.  361. 
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is  fraudulent,  and  therefore  void:   KeoMe  v.  Payne (1),  Beg.  v.       1868 
Gompertz.  (2)     In  this  case,  as  in  those,  the  deed  was  given  in    ponsfobd 
endence,  not  for  the  purpose  of  enforcing  it,  but  to  prove  that  it     y^^^^^^ 
was  fraudulent  as  against  the  creditors,  and  an  act  of  bankruptcy, 
and  therefore  void. 

The  objection  that  it  was  not  registered  in  accordance  with  the 
provisions  of  the  194th  section  of  the  Bankruptcy  Act,'  1861,  is 
within  the  same  principle,  that  section  only  applying  to  cases 
where  the  deed  is  given  in  evidence  for  the  purpose  of  giving  it 
effect.  In  the  case  of  Hodgson  v.  WigUman  (3)  relied  on  for  the 
defendanti  the  deed  was  put  in  evidence  for  the  purpose  of  giving 
effect  to  it. 

Secondly,  the  defendant  contends  that  the  deed  was  not  in- 
tended to  be  operative,  unless  the  requisite  number  of  creditors 
signed.  But  there  is  no  evidence  of  that  intention.  Formerly 
it  was  usual  to  put  into  composition  deeds  a  condition  that  they 
should  be  void  if  not  signed  by  the  requisite  number  of  creditors ; 
but  there  is  no  such  clause  in  this  deed,  and  it  was  expressly 
decided  in  Symom  v.  George  (4)  that  without  such  a  clause,  or 
proof  that  the  parties  intended  the  deed  to  be  only  an  escrow,  the 
deed  is  effectual  at  common  law,  and  transfers  the  property  to  the 
trustees  although  no  creditors  sign. 

Thirdly,  it  is  said  that  as  the  deed  might  have  been  registered 
at  any  time  within  twenty-eight  days'after  the  letter  written  to  the 
defendant,  which  is  relied  upon  as  the  notice  to  him  of  the  act  of 
bankruptcy,  and  since  if  it  had  been  so  registered,  the  making  of 
the  deed  would  not  have  been  an  act  of  bankruptcy,  the  letter  was 
only  a  notice  that  Harris  might  commit,  not  that  he  had  com- 
mitted, an  act  of  bankruptcy.  A  similar  question  was  raised  in 
Green  v.  Laurie  (5),  and  it  was  held  that  the  notice  was  sufficient 
[Byles,  J.  There  the  statute  in  question  (6)  said  that  the  filing 
of  a  declaration  of  insolvency,  which  was  the  act  of  which  notice 
was  given,  should  be  an  act  of  bankruptcy  at  the  time  if  certain 
circumstances  followed.] 

(1)  8  A.  &  E.  555.  231 ;  in  error,  3  H.  &  C.  996 ;  34  L.  J. 

(2)  9  Q.  R  824 ;  16  L.  J.  (Q.B.)  121.      (Ex.)  187. 

(3)  1  H.  &  C.  810 ;  32  L.  J.  (Ex.)  147.  (5)  1  Ex.  335 ;  17  L.  J.  (Ex.)  61. 

(4)  3  H.  &  C.  68 ;  33  L.  J.  (Ex.)         (6)  5  &  6  Vict.  c.  122,  s.  22. 
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1868  The  present  case  is  stronger,  as  the  execution  of  the  deed  is  in 

PoMfiFOBD    itself  an  act  of  bankruptcy^  unless  subsequent  acts,  which  in  the 

Walton,     present  case  did  not  occur,  prevent  its  being  so:   Edtpards  v. 

Odbrid  (1),  is  a  similar  decision  upon  the  Bankruptcy  Act,  1849 

(12&13Vict.c.  106),  8.  76. 

Macnamara^  in  support  of  the  rule.  This  was  a  deed  conveyiug 
the  property  to  the  trustees,  and  required  a  stamp  under  the  Stamp 
Acts  as  well  as  under  the  195th  section  of  the  Bankruptcy  Act, 
1861.  The  purpose  for  which  it  was  given  in  evidence  was  not  to 
prove  fraud  in  the  ordinary  sense  of  the  word :  when  the  deed  was 
first  prepared,  it  certainly  was  not  fraudulent,  but  was  bona  fide 
intended  to  be  good  under  the  Bankruptcy  Acts,  and  though  such 
a  deed  is  held  to  be  in  some  sense  a  constructive  fraud  upon  the 
creditors,  and  therefore  an  act  of  bankruptcy,  that  is  only  because 
it  passes  the  property,  and  the  object  of  the  evidence,  therefore, 
was  to  shew  that  the  deed  was  effectual,  and  not  that  it  was  void. 
All  that  was  decided  in  Ex  parte  Wendey  (2)  was  that  the  deed 
could  be  received  in  evidence  against  the  debtor,  and  not  that  it 
could  be  received  as  against  third  parties.  The  case  of  Ex  parte 
Potter  (3),  which  is  a  later  decision  and  precisely  in  point,  is  con- 
clusive in  favour  of  the  defendant. 

Secondly,  if  the  deed  could  be  received  in  evidence,  it  did  not 
prove  a  completed  act  of  bankruptcy;  and  there  was  no  act  of 
bankruptcy  therefore  of  which  the  defendant  could  have  notice. 
In  Symons  v.  Qeorge  (4),  the  only  question  was,  whether  the  deed 
was  effectual  at  common  law  as  against  the  debtor,  and  the  only 
point  argued  was,  w  hether  the  trusts  in  the  deed  were  possible,  and 
the  Court  held  that  they  were.  Qreen  v.  Laurie  (5),  and  Edwards 
V.  GaineZ(l),  were  decided  on  the  express  words  of  other  statutes, 
and  do  not  therefore  apply  in  the  present  case. 

[BoviLL,  C.J.  The  statute  we  are  now  considering  says  that 
the  deed  shall  become  valid,  and  so  cease  to  be  an  act  of  bank- 
ruptcy in  certain  cases,  of  which  the  present  is  not  one,  while  the 
other  statute  only  said  that  the  acts  in  question  should  become 

(1)  6  H.&  N. 701 ;  30 L.  J.  (Ex.)245.         (4)  3  H.  &  C.  68 ;  33  L.  J.  (Ex.) 

(2)  1  De  G.  J.  &  S.  273 ;  32  L.  J.  231 ;  in  error,  8  H.  &  C.  996 ;  34  L.  J. 
(Bk.)  23.  (Ex.)  187. 

(3)  34  L.  J.  (Bk.)  46.  (6)  1  Ex,  335 ;  17  L.  J.  (Ex.)  61. 
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acts  of  bankruptcy  in  certain  cases.    The  words  of  the  present       1868 
statute,  therefore,  admit  of  still  less  doubt]  Ponsfobd 

In  Conway  y.  Natt  (1)  notice  of  an  inchoate  act  of  bankruptcy     Waltok. 
was  held  insufficient. 

[Montague  Smith,  J.  There  the  act  of  which  notice  was  given 
was  not  in  itself  an  act  of  bankruptcy,  but  an  additional  act  was 
required  to  be  done  in  order  to  make  it  so.] 

The  deed  does  not  become  a  complete  deed  till  it  has  been 
registered,  and  has  no  effect  till  then.  In  Slanger  v.  Miller  (2), 
it  was  held  that  the  title  of  the  trustees  dates  &om  the  registration 
only,  and  rent  accruing  between  the  execution  and  the  registration 
of  the  deed  can  be  set  off. 

Lastly,  the  deed,  not  having  been  signed  by  the  creditors,  was 
rcYOcable. 

[WiLLES,  J.  I  understand  the  cases  to  shew  that  the  deed  is 
revoeable  unless  it  has,  according  to  some  cases»  been  signed  by, 
and,  according  to  other  cases,  become  known  to,  the  creditors  or 
some  of  them.] 

In  the  present  case  the  deed  was  only  signed  by  the  trustees, 
and  it  does  not  appear  whether  they  were  creditors  or  not^  though 
it  must  be  admitted  that  the  defendant  was  a  creditor. 

BoviLL,  C.J.  I  am  of  opinion  that  the  rule  should  be  dis- 
charged. The  first  question  is  whether  the  deed  of  composition, 
when  tendered  in  evidence  to  prove  the  act  of  bankruptcy,  was 
admissible,  although  unstamped.  It  does  not  follow  that  a  deed 
which  requires  a  stamp,  cannot  in  any  case  be  given  in  evi- 
dence if  unstamped;  for  instance,  in  criminal  law  it  has  never  been 
held  necessary  that  a  document  should  be  stamped  in  order  to 
make  it  admissible  to  prove  forgery.  So  in  other  cases  where 
documents  are  relied  on  to  prove  fraud  or  illegality,  the  excep- 
tion is  well  established  that  they  need  not  be  stamped.  In  Beg. 
V.  Oompertz  (3),  Lord  Denman  said :  "  "Where  the  object  of  the 
evidence  is  not  to  enforce  or  set  up  the  instrument  as  a  valid  instru- 
ment, but  merely  to  shew  that  it  was  part  of  a  scheme  of  fraud,  and 
so  to  use  it  for  a  purpose  collateral  to  the  object  apparent  upon 

(1)  1  C.  B.  643 ;  14  L.  J.  (C.P.)  165.  (2)  Law  Rep.  1  Ex.  68. 

(3)  9  Q.  B.  at  p.  839 ;  16  L.  J.  (Q.R)  at  p.  125. 
Vou  in.  B  2 
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^^^  the  face  of  it,  there  are  many  cases  in  which  it  has  been  held 
PoKSFOBD  that  a  written  instrument,  requiring  a  stamp  but  unstamped, 
Walton,  is  admissible."  The  principle  of  those  cases  seems  to  apply  to 
the  present  case,  in  which  the  deed  was  relied  on  as  a  document 
fraudulent  against  the  creditors  of  the  bankrupt,  and  therefore 
void  and  an  act  of  bankruptcy,  and  I  think  the  stamp  was  un- 
necessary. This  point  was  to  some  extent  decided  by  Lord  West- 
bury  in  Ex  parte  Wendey  (1) ;  there  the  question  was  as  to  the 
necessity  of  the  deed  being  stamped  and  registered  under  the 
194th  and  195th  sections  of  the  Bankruptcy  Act,  1861 ;  but  the 
principle  seems  to  apply  to  the  general  stamp  law ;  Beg.  v.  Qtmr 
pertz{2)  is  another  decision  to  the  same  efiect.  With  regiurd  to 
the  case  of  Ex  parte  Patter  (3),  which  was  also  decided  by  Lord 
Westbury,  although  the  question  was  not  as  to  the  necessity  of  a 
stamp  under  the  194th  section  of  the  Bankruptcy  Act,  1861,  but 
under  the  general  stamp  laws,  I  find  it  difficult  to  reconcile  that 
case  with  the  principle  of  Ex  parte  Wendey  (1) ;  it  would  almost 
seem  as  if  there  were  some  mistake  in  the  report,  because  I  fiml 
the  Lord  Chancellor  is  reported  to  have  said  that  it  was  dear  the 
deed  was  produced  as  having  been  an  effectual  conveyance  of  the 
bankrupt's  property:  while  from  the  rest  of  the  report  it  would 
appear  rather  to  have  been  put  in  evidence  as  having  been  an  act 
of  bankruptcy,  and  therefore  void ;  and  further,  the  cases  which 
illustrate  the  ground  on  which  we  now  hold  that  a  stamp  is  not 
necessary,  were  not  cited  in  the  course  of  the  Lord  Chancellor  s 
judgment  in  that  case.  If,  however,  the  report  is  correct,  and  I 
am  driven  to  elect  between  the  two  cases,  I  should  not  hesitate 
to  adopt  the  decision  in  Ex  parte  Wendey.  (1) 

The  same  grounds  would  seem  to  be  an  answer  to  the  objection 
that  the  deed  was  not  registered  or  stamped,  as  required  by  ss.  194 
and  195  of  the  Bankruptcy  Act  of  1861.  Those  sections  refer  only 
to  what  is  required  when  the  deed  is  set  up  as  a  valid  deed,  and 
not  to  cases  where  the  deed  is  given  in  evidence  for  a  collateral 
purpose,  and  with  a  view  to  show  its  invalidity  and  not  to  enforce  it- 
The  deed,  then,  being  admissible,  what  was  its  effect?  It  was  an 
assignment  of  all  the  property  of  the  debtor,  and  that,  though  not 

(1)  1  De  G.  J.  &  S.  273 ;  32  L.  J.  (Bk.)  23. 
(2)  9  Q.  B.  824 ;  16  L.  J.  (Q.B.)  121.  (3)  34  L.  J.  (Bk.)  46. 
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fraudulent  in  one  sense,  has  always  been  held  to  be  fraudulent  within 
the  meaning  of  the  Bankruptcy  Acts,  and  it  is  too  late  now  to  con-    PoxnosD 
test  that  doctrine.   It  has  been  argued,  however,  that  the  deed  must     Wiira. 
be  considered  as  conditional  untU  it  has  been  signed  by  the  requisite 
number  of  creditors,  and  as  not  intended  to  take  effect  till  such  sig- 
natures haye  been  obtained.    But  it  was  for  the  defendant  to  make 
this  out  as  a  matter  of  fact,  and  if  he  intended  to  rely  npon  it  he 
should  have  produced  evidence  to  that  effect,  and  taken  the  opinion 
of  the  jury  npon  it.    No  evidence,  however,  was  adduced  which 
would  have  justified  the  jury  in  finding  that  fact  in  his  favour.    It 
was  then  contended  that  the  deed  not  having  been  executed  by  any 
creditor  was  revocable.    If  it  had  appeared  that  the  fact  was  really 
so,  we  shonld  probably  have  allowed  the  matter  to  be  investigated ; 
bnt  it  is  clear  the  defendant  was  a  creditor  and  that  the  deed  was 
communicated  to  him,  and  it  seems  probable  that  the  deed  was 
arranged  at  the  meeting  of  creditors,  and  that  the  trustees  who 
signed  it  were  creditors  themselves.    I  think,  therefore,  it  would 
be  useless  for  the  case  to  go  down  for  a  new  trial. 

It  was  then  argued  that  the  deed  would  not  operate  to  transfer 
the  property  till  the  end  of  the  twenty-eight  days;  bnt  I  think  that 
immediately  on  its  execution  it  was  a  good  deed  at  common  law 
and  transferred  the  property  to  the  trustees :  the  cases  cited  by 
Mr.  Brown  support  this  view,  and  this  point  therefore  fails.  With 
Inspect  to  the  remaim'ng  question,  viz.,  whether  there  was  a  sufficient 
notice  of  the  act  of  bankruptcy,  it  seems  to  me  that  the  letter  from 
the  attorney  of  EEarris  was  quite  sufficient,  and,  indeed,  if  the  deed 
really  transferred  the  property  before  the  end  of  the  twenty-eight 
days,  the  objection,  that  there  was  no  evidence  of  notice,  fisills  to 
the  ground. 

Byles,  J.  I  am  of  the  same  opinion.  With  respect  to  the 
stamp,  I  think  a  deed  need  not  be  stamped,  when  it  is  given  in 
evidence,  not  for  the  purpose  of  giving  it  effect  and  shewing  it 
to  be  a  good  deed,  but  for  the  purpose  of  shewing  that  it  is  a  bad 
deed.  With  respect  to  the  allegation  that  it  was  only  an  escrow ; 
it  has  at  any  rate  been  acted  on,  and  that  by  the  defendant  him- 
self. Then  it  is  said  that  such  a  deed  is  not  an  act  of  bankruptcy 
till  the  twenty-eight  days  have  expired  without  its  being  registered ; 

R  2  2 
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1868       but  in  truth  it  is  in  itself  an  act  of  bankruptcy  without  anything 
PoNSFOBD    more^  being  an  assignment  of  all  the  debtor's  goods,  subject  only 
Waltok     ^  *^®  condition  that  it  may  be  made  valid  by  subsequent  regis- 
tration. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  The  last 
argument  for  the  defendant  went  to  shew  that  the  deed  never  had 
any  operation  at  all,  but  was  only  an  escrow,  and  revocable.  I 
think  that  the  foundation  of  this  argument  fails,  for  the  facts  shew 
that  the  deed  was  in  operation  as  an  assignment  at  common  law; 
and  the  point  was  not  thought  worth  relying  on  at  the  trial.  Then 
the  deed  being  operative  in  the  sense  of  putting  all  the  property  | 
out  of  the  control  of  the  debtor,  it  is  said  that  it  was  not  an  act  of  \ 
bankruptcy,  because  it  was  inchoate  and  only  part  of  a  transaction 
which  might  have  been  valid ;  but  if  the  deed  could  take  effect  at 
common  law,  then  it  was  an  operative  deed  independently  of  the 
Bankruptcy  Act,  1861,  and  was  a  valid  assignment  by  the  debtor  of 
all  his  property.  If  so,  it  is  too  late  now  to  question  the  decisions, 
which  show  that  the  conveyance  by  a  debtor  of  all  his  property  to 
another  is  an  act  of  bankruptcy,  because  its  necessary  effect  is  to 
delay  his  creditors ;  there  may  be  no  moral  fraud,  but  it  is  a  fraud 
upon  the  administration  in  bankruptcy  of  the  debtor's  property,  as 
some  cases  say,  because  its  effect  is  to  distribute  the  property  in  a 
different  way  from  that  in  which  the  Court  of  Bankruptcy  would 
distribute  it.  If,  then,  this  deed  was  an  act  of  bankruptcy,  it  was 
complete  when  the  deed  became  operative  at  common  law.  Lastly, 
the  admissibility  of  the  deed,  though  unstamped,  depends  much 
upon  its  nature,  and  the  purpose  for  which  it  was  used :  it  was 
not  put  in  evidence  as  a  valid  deed,  or  to  support  a  claim  under  it, 
but  for  a  collateral  purpose,  namely,  to  shew  that  the  debtor 
had  done  what  in  law  is  a  constructive  fraud.  I  think,  therefore, 
it  was  rightly  received.  On  these  grounds  I  am  of  opinion  that 
the  rule  ought  to  be  discharged. 

Bule  discharged,  (1) 

Attorney  for  plaintiff:  Uayd, 

Attorneys  for  defendant :  Litchfield  &  Burton. 

(1)  Willes,  J.  left  the  Court  before  the  conclusion  of  the  argument. 
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BRIGHTON  ARCADE  COMPANY,  LIMITED,  v.  DOWLING.  1868 

Jcin  23  31 
Companies  Ad,  1862  (25  d  26  Vict.  c.  S^y-Voluntary  Winding-up^Sei-off  '     '     ' 

in  Action  for  CaU» — List  of  Contribuiories — Notice. 


In  an  action  by  the  liquidator  of  a  limited  company  being  Yoluntarily  wound 
up  under  the  Companies  Act,  1862,  against  a  'contributory  for  calls,  the  defendant 
oiay  set  off  a  debt  due  to  him  from  the  company.  Sectu  where  a  limited  com- 
pany is  being  wound  up  by  the  Court  or  tmder  the  supervision  of  the  Court. 

QriasdPs  Case  (Law  Rep.  1  Ch.  App.  528)  distinguished. 

In  an  action  for  calls  against  a  contributory  of  a  limited  company  being  volun- 
tarilj  wound  up,  it  is  no  defence  that  the  defendant  had  no  notice  that  his  name 
was  placed  upon  the  list  of  contribu  tones. 

The  first  count  of  the  declaration  stated  that  the  plaintiffs  were 
a  limited  company  registered  under  the  Companies  Act,  1862,  and 
that  the  defendant  was  a  holder  of  fifteen  shares  in  the  company, 
and  was  as  snch  holder  indebted  to  the  plaintiffs  in  307.,  for  a  call 
of  2Z.  on  each  of  the  shares. 

The  second  count  was  for  interest. 

The  third  count  stated  that  the  company  was  duly  registered  as 
a  limited  company,  under  the  Companies  Act,  1862 ;  that  the  de- 
fendant agreed  to  become,  and  became  and  was,  an  allottee  and 
shareholder  in  the  company,  of  fifteen  shares ;  that  afterwards,  and 
while  the  defendant  was  such  shareholder,  a  resolution  was  duly 
made  to  wind  up  the  company  yoluntarily,  and  that  all  things 
happened,  &c,  to  make  such  resolution  valid  under  the  Companies 
Act,  1862 ;  that  a  liquidator  of  the  company  was  duly  appointed, 
and  that  all  things  happened,  &c.,  to  make  such  appointment  valid, 
and  to  confer  upon  him  all  the  powers  in  that  behalf  given  by  the 
Companies  Act,  1862 ;  that,  the  defendant  being  such  shareholder 
as  aforesaid,  and  being  in  respect  of  the  fifteen  shares  a  contri- 
butory to  the  company  within  the  meaning  of  the  Companies  Act, 
1862,  and  the  company  being  indebted  to  divers  creditors  not  mem- 
bers of  the  company,  in  respect  of  divers  debts,  and  being  unable 
to  pay  the  same,  and  it  being  necessary  for  the  payment  of  the 
debts  that  the  shareholders  of  the  company  should  be  called  upon 
to  contribute  to  the  assets  of  the  company,  and  the  defendant  being 
such  shareholder  in  respect  of  the  fifteen  shares,  and  liable  as  such 
to  contribute  to  the  assets  of  the  company,  a  call  was  duly  made 
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1868        upon  the  defendant,  with  other  shareholders  in  the  company,  to 

Bbigbton    pay  the  sum  of  21.  per  share,  in  respect  of  each  of  the  defendant's 

Abcam  Ck).  ^f^j^  shares,  amounting  in  all  to  the  sum  of  30/. ;  that  all  things 

'DcmLESQ.    happened,  &c.,  to  make  the  call  valid ;  and  that,  by  reason  of  the 

premises,  the  defendant  was  indebted  to  the  plaintiffs  in  the  sum 

of  30/.,  yet  he  had  not  paid  the  same. 

Pleas, — ^first,  that  the  defendant  was  not  a  holder  or  contribu- 
tory in  respect  of  fifteen  shares  in  the  company ;  second,  that  tlie 
call  of  21  per  share  was  not  duly  made  by  the  company ;  third, 
that  due  notice  of  such  call  was  not  given  to  the  defendant  by  or 
on  behalf  of  the  company ;  fourth,  set  off  of  a  debt  due  from  the 
company  to  the  defendant ;  fifth,  never  indebted. 
'Issue  thereon. 
Demurrer  to  the  fourth  plea,  and  joinder. 

Jan.  20, 23.  Day  (Morgan  Howard  with  him),  in  support  of  the 
demurrer.  The  question  raised  by  this  demurrer  is,  whether  a  con- 
tributory^of  a  company  registered  under  the  CSompanies  Act^  1862, 
and  in  course  of  winding  up  under  the  provisions  of  that  act>  cas, 
in  an  action  against  him  by  the  liquidator  in  the  name  of  the  com- 
pany for  a  call,  set  off  a  debt  due  to  him  from  the  company.  Section 
101  of  the  Companies  Act,  1862,  provides  that  the  Court  of  Chan- 
cery may,  at  any  time  after  making  an  order  for  winding  up  the 
company,  make  an  order  on  any  contributory  directing  payment 
of  any  moneys  due  from  him  to  the  company ;  and  it  may,  in 
making  such  order,  when  the  company  is  not  limited,  allow  to 
such  contributory  by  way  of  setroff  any  moneys  due  to  him  from 
the  company  on  any  independent  dealing  or  contract  with  the 
company ;  and  then  comes  a  proviso  that,  **  when  all  the  creditors 
of  any  company,  whether  limited  or  unlimited,  are  paid  in  full, 
any  moneys  due  on  any  account  whatever  to  any  contributory  from 
the  company  may  be  allowed  to  him  by  way  of  set-off  against  any 
subsequent  call  or  calls."  By  allowing  the  set-off  where  the 
company  is  not  limited,  the  statute  impliedly  excludes  it  where, 
as  here,  the  company  is  limited :  and  the  reason  is  obvious,  for,  if 
the  set-off  were  allowed  in  the  latter  case,  the  contributory  having 
a  claim  against  the  company  would  be  paid  in  full.  The  first 
clause  of  s.  133  provides  that  "  the  property  of  the  company  shall 
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be  applied  in  satisfaction  of  its  liabilities  pari  passu.''    This  pro-        1868 
yision  wonld  be  nugatory  if  a  set-off  were  allowed  in  an  action  for    bmghtoh~ 
<jalls.    The  point  has  already  been  decided  by  the  Lord  Chan-   -^bo^eOo. 
cellor  and  the  Lords  Justices  in  ChrissdPs  Casey  In  re  Overend,    Dowuno. 
Gumeyy  db  Co.  (1)    There,  Mr.  Grissell,  who  was  a  shareholder  in 
a  limited  company,  and  also  a  creditor  of  the  company,  sought  to 
enforce  his  claim  to  a  dividend  payable  to  the  creditors,  setting 
off  a  call  on  the  shares  held  by  him ;  but  Kindersley,  Y.C,  dis- 
missed his  summons,  saying  (2)  '^  that  a  company  was  only  a  large 
partnership,  modified  in  many  important  particulars  by  special 
enactment,  but  stiU  in  essence  a  partnership;  that,  where  the 
statute  did  not  expressly  or  impliedly  vary  the  principles  to  be 
applied,  those  principles  which  applied  to  an  ordinary  partnership 
were  applicable  to  a  company ;  and  that  one  of  the  principles  of 
an  ordinary  partnership  was,  that  none  of  the  partners  could  claim 
any  debt  owing  to  him  from  the  partnership  estate  until  aU  the 
creditors  who  were  not  partners  had  been  paid  in  full."    This 
view  was  affirmed,  on  appeal.  (1)      In  pronouncing  judgment, 
the  Lord  Chancellor  says  (3):   ''The  act  creates  a  scheme  for 
the  payment  of  the  debts  of  a  company,  in  lieu  of  the  old  course 
of  issuing  execution  i^inst  individual  members.    It  removes  the 
rights  and  liabilities  of  parties  out  of  the  sphere  of  the  ordinary 
Jelation  of  debtor  and  creditor  to  which  the  law  of  set-off  applies. 
Taking  the  act  as  a  whole,  the  call  is  to  come  into  the  assets  of 
the  company,  to  be  applied  wjth  the  other  assets  in  payment  of 
debts.     To  allow  a  set-off  against  the  call  would  be  contrary  to 
the  whole  scope  of  the  act.    In  support  of  this  view,  it  will  be 
sufficient  to  refer  to  the  133rd  section  as  to  the  satisfaction  of  the 
liabilities  of  the  company  pari  passu.    And  the  argument  against 
the  allowance  of  a  set-off,  addressed  to  the  Court  on  behalf  of  the 
official  liquidators,  is  extremely  strong, — ^that,  if  a  debt  due  from 
the  company  to  one  of  its  members  should  happen  to  be  exactly 
equal  to  the  call  made  upon  him,  he  would  in  this  way  be  paid 
208.  in  the  pound  upon  his  debt,  while  the  other  creditors  might, 
perhaps,  receive  a  small  dividend,  or  even  nothing  at  all."    It  is 
impossible  to  distinguish  that  case  from  the  present. 

(1)  Law  Rep.  1  Ck  Ap.  528.  (2)  Law  Rep.  1  Ch.  Ap.  at  p.  529. 

(3)  Law  Rep.  1  CL  Ap.  at  pp.  535-G. 
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1868  Horace  Lloyd  (Bosiher  with  him)^  contra.    The  call  is  a  debt  due 

Brighton  from  the  contributory  to  the  company,  which  is  recoverable  by 
Aboadb  Co.  action  only.  The  defendant  has  a  demand  against  the  company 
DowLDjo.  which  he  might  enforce  by  action.  There  is  nothing  in  the  Com- 
panies Act^  1862y  to  interfere  with  the  prima  facie  right  of  set-off 
which  each  party  would  imder  the  statutes  of  set-ofif  have  against 
the  other.  This  is  the  case  of  a  voluntary  winding-up  of  a  limited 
company,  the  special  provisions  as  to  which  commence  with  s.  129^ 
of  the  act.  The  circumstances  under  which  a  company  may  be 
wound  up  voluntarily,  and  the  effect  of  such  winding  up  on  the 
status  of  the  company,  are  detailed  in  ss.  129, 131.  The  conse- 
quences which  are  to  ensue  upon  the  voluntary  winding-up  of  a 
company  are  described  in  s.  133.  In  the  case  of  a  company  in 
course  of  voluntary  winding-up,  there  is  nothing  to  bar  the  right 
of  a  creditor  to  maintain  an  action  against  the  company,  or  to 
prevent  his  issuing  execution  upon  a  judgment  obtained  therein ;, 
the  163rd  section,  which  makes  void  executions,  &c.,  against  the 
estate  and  effects  of  the  company  after  the  commencement  of  the 
winding-up,  being  confined  to  the  case  of  a  company  being  wound 
up  by  the  Court  or  under  the  supervision  of  the  Court.  Expressio 
unius  est  exdusio  alterius.  There  is  no  similar  provision  as  to  a 
company  being  wound  up  voluntarily.  The  only  thing  that  can 
be  suggested  to  the  contrary  is  the  provision  contained  in  the  first 
clause  of  s.  133 ;  but  that  applies  to  the  property  of  the  company, 
and  has  nothing  to  do  with  satisfaction  of  its  debts.  A  precisely 
similar  provision  in  the  case  of  debenture  holders  is  contained  in 
s.  26  of  the  Companies  Clauses  Act,  1863  (26  &  27  Vict  c  118); 
and  that^  it  is  clear,  would  be  no  defence  to  an  action  upon  a  de- 
benture-bond. A  voluntary  winding-up  may  be  assimilated  to  a 
dissolution  of  an  ordinary  partnership :  a  winding  up  under  the 
supervision  of  the  Court  more  nearly  resembles  proceedings  in 
bankruptcy.  Winding-up  by  the  Court  is  provided  for  by  the 
79th  and  subsequent  sections  of  the  act.  Section  87  provides  that^ 
"  when  an  order  has  been  made  for  winding-up  a  company  under 
this  act,  no  suit,  action,  or  other  proceeding  shall  be  proceeded 
with  or  commenced  against  the  company,  except  with  the  leave  of 
the  Court,  and  subject  to  such  terms  as  the  Court  may  impose.*' 
If  the  Brighton  Arcade  Company,  therefore,  had  been  in  course  of 
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winding-up  by  the  Court,  the  defendant  could  not  have  brought        1868 
an  action  against  them  for  his  debt    The  Court  is  impowered  in    Brigbton 
such  case  to  make  calls  and  to  enforce  payment  thereof:  ss.  102,  ^"°^^"^- 
106.    But  there  is  no  analogy  between  the  order  under  s»  106  and    i^wukg. 
an  action  brought  by  the  company  to  enforce  a  call.    The  rights 
and  remedies  under  the  two  proceedings  are  altogether  different. 
If  the  voluntary  winding-up  is  found  to  be  prejudicial  to  the  inte- 
rests of  the  creditors,  any  one  of  them  may  cause  it  to  be  con- 
tinned  under  the  supervision  of  the  Court :  ss.  147,  148,  149. 

Day^  in  reply.  No  distinction  is  taken  in  CrrissdTs  Case  (1) 
between  a  voluntary  winding-up  and  a  winding-up  by  the  Court ; 
and  there  is  no  reason  why  any  such  distinction  should  prevail. 
If  Mr.  Dowling  had  brought  an  action,  his  proceeding  might  have 
been  summarily  restrained  under  s.  138.  (2)  And,  if  he  could  not 
have  maintained  an  action  for  his  demand,  neither  could  he  set  it 
off  against  a  claim  by  the  liquidator.  By  allowing  a  set-off,  the 
^vlloIe  scheme  of  the  act  will  be  frustrated. 

BoviLL,  C.  J.  This  is  an  action  brought  by  a  limited  company 
for  money  alleged  to  be  due  to  them  from  the  defendant  for  a  call. 
The  defendant  has  pleaded  a  setoff  for  a  debt  due  to  him  from  the 
company.  Prima  facie  there  is  a  good  debt  disclosed  by  the  decla- 
ration, and  a  good  answer  thereto  by  the  fourth  plea.  It  lies 
therefore  on  the  plaintiffs  to  shew  some  law  which  prevents  the 
application  of  the  set-off.  It  has  been  contended  on  the  part  of 
the  plaintiffs  that  there  is  in  the  Companies  Act,  1862,  an  implied 
if  not  an  express  prohibition  against  such  a  plea ;  and  the  section 
mainly  relied  on  is  s.  101.  If  this  had  been  the  case  of  a  com- 
pany which  was  in  course  of  being  wound  up  by  the  Court  or  under 

(1)  Law  Rep.  1  Ch.  Ap.  628.  if  the  company  were  being  wound  up 

(2)  25 & 26  Vict c. 89,  s.  133, enacts  by  the  Court;  and  the  Court,  &&,  if 
that "  Where  a  company  is  being  wound  satisfied  that  the  determination  of  such 
^P  voluntarily,  the  liquidators  or  any  question  or  the  required  exercise  of  the 
contributory  of  the  company  may  apply  power  will  be  just  and  beneficial,  may 
to  the  Court,  &c,  to  determine  any  accede,  wholly  or  partially,  to  such 
question  arising  in  the  matter  of  such  application,  on  such  terms  and  subject 
>^mding-up,  or  to  exercise,  as  respects  to  such  conditions  as  the  Court  thinks 
the  enforcing  of  calls,  or  in  respect  ot  fit,  or  it  may  make  such  other  order, 
^^y  other  matter,  all  or  any  of  the  interlocutor,  or  deci'ee  on  such  applica- 
powers  which  the  Court  might  exercise  tion  as  the  Court  thinks  just." 


DOWUKG. 
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^^^       the  supervision  of  the  Court,  I  should  have  had  no  hesitation  in 
Brighton    saying  that  the  8etH>flf  could  not  be  allowed.    But,  upon  looking  at 
i;.  the  general  scope  of  the  act,  it  appears  to  me  to  be  manifest  that 

that  section  is  applicable  only  where  the  company  is  being  wonnd 
up  by  the  Court,  and  not  to  the  case  of  a  voluntary  winding-up. 
The  act  makes  a  clear  distinction  between  winding-up  by  the 
Court,  voluntary  winding-up,  and  winding-up  subject  to  the  super- 
vision of  the  Court  There  are  distinct  provisions  carefully  pre- 
pared applicable  to  each,  as  to  settling  the  list  of  contributories, 
making  calls,  &c.,  and  general  clauses  and  supplemental  provisions, 
some  of  which  apply  to  all  three.  A  voluntary  winding-up  is 
prima  fecie  for  the  purpose  of  settling  the  affairs  of  the  company 
among  themselves  and  the  distribution  of  the  assets,  and  generally 
where  there  is  no  deficiency  of  assets.  The  creditors  are  amply 
protected,  because,  by  ss.  82  and  147,  any  creditor  or  contributory 
may  apply  to  the  Court  for  an  order  that  the  winding-up  may  be 
continued  under  the  supervision  of  the  Court ;  and  in  that  case 
the  151st  section  provides  that,  '^  where  an  order  is  made  for  a 
winding-up  subject  to  the  supervision  of  the  Court,  the  liquidators 
appointed  to  conduct  such  winding-up  may,  subject  to  any  restric- 
tions imposed  by  the  Court,  exercise  all  their  powers,  without  the 
sanction  or  intervention  of  the  Court,  in  the  same  manner  as  if  the 
company  were  being  wound  up  altogether  voluntarily;  but,  save  as 
aforesaid,  any  order  made  by  the  Court  for  a  winding-up  subject  to 
the  supervision  of  the  Court  shall  for  all  purposes,  including  the 
staying  of  actions,  suits,  and  other  proceedings,  be  deemed  to  be 
an  order  of  the  Court  for  winding  up  the  company  by  the  Court, 
and  shall  confer  full  authority  on  the  Court  to  make  calls,  or  to 
enforce  calls  made  by  the  liquidators,  and  to  exercise  all  other 
powers  which  it  might  have  exercised  if  an  order  had  been  made 
for  winding  up  the  company  altogether  by  the  Court"  The  cre- 
ditors therefore  are  amply  protected.  And  indeed,  in  the  case  of  a 
voluntary  winding-up,  although  there  is  no  order,  still  a  vid<^ 
discretionary  power  is  given  to  the  Court  by  s.  138,  upon  appli- 
cation by  the  liquidators  or  any  contributory,  to  do  what  is 
just  Where  no  such  application  is  made,  the  rights  of  the  parties 
must  depend  upon  the  express  provisions  of  the  statute.  Sa- 
ticn  101,  being  found  in  that  division  of  the  statute  which  relates 
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to  winding  up  by  the  Court,  Las  no  application  to  the  case  of  a       1868 
voluntary  winding-up.  Then,  when  we  come  to  the  clauses  relating    bbiohton 
to  the  duties  of  the  liquidators,  these,  as  to  Toluntary  winding  up,  ^"°^*  ^^• 
are  to  be  found  in  s.  133.    By  the  9th  clause  of  that  section  it  is    I>owlikg. 
provided  that  ^^  the  liquidators  may,  at  any  time  after  the  passing 
of  the  said  resolution  for  winding  up  the  company,  and  before  they 
We  ascertained  the  sufficiency  of  the  assets  of  the  company,  call 
on  all  or  any  of  the  contributories  for  the  time  being  settled  on  the 
list  of  contributories  to  the  extent  of  their  liability  to  pay  all  or 
any  sums  they  deem  necessary  to  satisfy  the  debts  and  liabilities 
of  the  company,  and  the  costs,  charges,  and  expenses  of  winding 
it  up,  and  for  the  adjustment  of  the  rights  of  the  contributories 
amongst  themselves;  and  the  liquidators  may  in  making  a  call 
take  into  consideration  the  probability  that  some  of  the  contribu- 
tories upon  whom  the  same  is  made  may  partly  or  wholly  fail  to 
pay  their  respective  portions  of  the  same."     And  clause  10  pro- 
vides that  **  the  liquidators  shall  pay  the  debts  of  the  company, 
and  adjust  the  rights  of  the  contributories  among  themselves."    In 
tlie  case,  however,  of  a  winding-up  by  the  Court,  the  duty  of 
making  calls  is  cast  upon  the  Court ;  and  so,  by  s.  98,  the  distri- 
bution of  the  assets  of  the  company  is  to  be  made  by  the  Court, 
Avho  are  to  "  cause  the  assets  of  the  company  to  be  collected  and 
applied  in  discharge  of  its  liabilities."    No  doubt  the  Court  would 
order  the  distribution  to  be  made  pari  passu.   Section  101  expressly 
excludes  the  right  of  setroff.    But  there  is  nothing  in  that  part 
of  the  act  which  regulates  voluntary  winding  up  to  exclude  the 
setK)fiE'.      When,  therefore,  we*  find  in  the  one  set  of  clauses  an 
express  exclusion  of  set-off,  and  no  mention  of  it  in  the  other 
set  of  clauses,  the  inference  is  plain  to  my  mind  that  in  the  latter 
case  it  was  not  intended  to  be  excluded.    Many  distinctions  are 
to  be  found  in  other  sections  between  the  two  modes  of  pro- 
ceeding, besides  the  163rd  section,  relied  on  by  Mr.  Lloyd,  which 
strengthen  the  argument  that  s.  101  was  not  meant  to  apply  to  all 
cases.    I  would  refer  more  particularly  to  ss.  153,  156,  and  160, 
which  deal  exclusively  with  cases  where  the  winding-up  is  by  the 
Court  or  under  its  supervision.  Mr.  Day,  on  behalf  of  the  company, 
relied  much  on  QrtesdJ^s  Case.  (1)    So  far  as  the  decision  of 
(1)  Law  Eep.  1  Ch.  Ap.  528. 
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1868  Kindersley,  V.C.  (1)  goes,  it  does  not  profess  to  be  based  upon  the 
Bbiqhton  construction  of  the  act.  The  Lord  Chancellor  and  the  Lords 
RCADB  Co.  jiigticea  ^Q  profess  to  decide  upon  the  construction  of  the  act:  but 
DowLiKQ.  their  attention  does  not  appear  to  have  been  drawn  to  the  fact  that 
that  was  not  a  case  of  voluntary  winding*up,  or  to  the  distinction 
between  the  two  cases.  There,  the  winding-up,  which  had  origin- 
ally been  voluntary,  had  been  converted  into  a  winding-up  under 
the  supervision  of  the  Court,  and  so  had  for  most  purposes  become 
the  same  as  a  winding-up  by  the  Court.  To  such  a  state  of  things, 
the  provision  in  s.  101  would  of  course  apply.  The  result  is,  that, 
where  the  winding-up  is  by  the  Court  or  under  the  supervision  of 
the  Courts  a  set-off  cannot  be  allowed  in  a  court  of  law  in  an 
action  for  calls ;  but  that,  the  act  of  parliament  being  silent  on  the 
subject^  there  is  nothing  to  prevent  a  set-off  where  the  action  is 
brought  by  a  company  which  is  in  course  of  winding  up  voluntarily. 
This  judgment  does  not  at  all  conflict  with  the  decision  in  Grissdh 
Case  (2),  which  proceeds  upon  an  entirely  different  principle.  I 
think  the  defendant  is  entitled  to  judgment  on  this  demurrer. 

WiLUSS,  J.  I  am  of  the  same  opinion.  The  question  in  this 
case  seems  to  me  to  be  governed  by  the  old  Statutes  of  Set-off.  (3) 
By  those  acts,  mutual  debts  may  be  set  off;  and,  unless  there  be 
some  subsequent  statutory  provision  which  expressly  or  by  neces- 
sary implication  takes  this  debt  out  of  the  ordinary  rule,  the  fourth 
plea  affords  a  good  defence.  Now,  in  the  case  of  a  winding-up  by 
the  Court,  or  under  the  supervision  of  the  Court,  power  is  given 
to  the  Court  to  allow  the  set-off  of  a  debt  due  from  the  company 
to  a  contributory.  There  is  no  similar  provision  for  the  case  of  a 
voluntary  winding-up.  I  come,  therefore,  to  the  conclusion  that 
the  set-off  here  must  prevail,  unless  there  be  something  in  the 
Companies  Act,  1862,  which  renders  it  essential  that  it  should  not 
be  allowed.  Mr.  Day  contends  that  there  is ;  because,  if  a  set-off 
be  allowed,  a  creditor  who  is  also  a  contributory  might  have  his 
debt  paid  in  full,  to  the  prejudice  of  the  general  body  of  creditors. 
It  may  be  that  in  that  case  a  voluntary  winding-up  would  not  do 
complete  and  substantial  justice.   That,  however,  only  presents  one 

(1)  Law  Rep.  1  Ch.  Ap.  at  p.  529.  (3)  2  Geo.  2,  c.  22,  s.  13 ;  8  Gea  2, 

(2)  Law  Kcp.  1  Cb.  Ap.  528.  c.  24,  s.  4. 


VOL.  m.]  HTLABY  TERM,  XXXI  TICT.  183 

instance  of  possible  inconyeniencey  and  one,  too,  which  is  not  irre-       186S 
mediable;  because  a  means  is  pointed  out  in  the  82nd  and  147th     BioGBTOir' 

sections  whereby  the  difficulty  may  be  obviated.    As  to  all  other  -^*^^^'  ^• 
cases  which  caa  be  put^  it  is  right  that  set-off  should  be  allowed  as     I>owld(o. 
between  cieditors  and  the  company  or  shareholders  inter  se. 

Keating,  J.  I  am  of  the  same  opinion.  In  this  action  for  a 
debt,  the  defendant  has  prima  facie  a  right  of  set-off,  unless  he  is 
deprived  of  that  right  by  some  statute.  Mr.  Day  has  contended 
that  the  133rd  section  of  the  Companies  Act»  1862,  takes  away  the 
creditor's  right  of  action  and  of  set>off  also  as  against  the  company, 
if  not  expressly,  at  all  events  by  implication,  because  it  provides  in  • 
the  1st  clause  that  the  property  of  the  company  is  to  be  applied  in 
satisfaction  of  its  liabilities  pari  passu.  But,  when  I  find  that  the 
legislature,  when  it  was  intended,  in  the  case  of  a  company  being 
wound  up  by  the  Court  or  under  the  supervision  of  the  Courts  that 
DO  action  should  be  brought  (s.  87),  and  that  no  set-off  should  be 
allowed,  except  subject  to  the  sanction  and  control  of  the  Court 
(s.  101),  makes  an  express  provision  on  the  matter,  and  that  there 
is  no  such  provision  for  the  case  of  a  voluntary  winding-up,  I  am 
compelled  to  come  to  the  conclusion  that  in  the  latter  case  no 
such  exclusion  was  intended.  Our  judgment  will  not  at  all  conflict 
with  GrrissdTs  Case.  (1)  When  the  Court  of  Chancery  is,  so  to 
speak,  seised  of  the  winding-up,  it  has  ample  powers  to  make  all 
equitable  arrangements  between  the  company  and  its  creditors  and 
contributories.  But,  sitting  in  a  court  of  law,  we  are  bound  to  give 
effect  to  a  claim  of  set-off,  unless  we  find  it  excluded  by  express 
enactment  or  by  necessary  implication.     I  find  none  such  here. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  This  is  the 
case  of  a  company  which  is  being  wound  up  voluntarily,  and  in  no 
way  subject  to  the  control  or  intervention  of  the  Court  of  Chancery. 
Prima  facie,  therefore,  it  is  for  the  convenience  of  the  company 
that  the  set-off  should  be  allowed.  The  call  sued  for  is  a  debt  due 
from  the  defendant  to  the  company.  The  defendant  has  a  claim 
for  a  debt  against  the  company,  for  which  he  might  sue  them,  and 
they  would  have  no  defence.  There  mighty  therefore,  have  been 
(1)  Law  Rep.  1  Gh.  Ap.  528. 


184 


COUET  OP  COMMON  PLEAS. 


[LB. 


1868 


Bbiqhton 
AboadeOo. 

ft. 

DOWUVG. 


cross  actions.  That  being  so,  the  Statute  of  Set-off  nmst  have 
effect^  unless  its  operation  is  prevented  by  some  subsequent  legisla- 
tion. I  am  unable  to  collect  from  the  language  of  any  of  the  pro- 
visions of  the  Companies  Act,  1862,  as  to  voluntary  winding-up, 
any  intention  on  the  part  of  the  legislature  to  repeal  the  statute  of 
2  Geo.  2,  c.  22.  In  the  case  of  a  winding-up  by  the  Court,  or 
under  the  supervision  of  the  Court,  the  right  to  bring  an  action  is 
expressly  excluded,  and  the  allowance  of  a  set-off  is  discretionary 
with  the  Court  of  Chancery.  But,  in  the  case  now  before  us,  the 
rights  of  the  parties  are  left  to  be  determined  by  the  ordinary  rules 
of  law.  Each  had  a  right  of  action  against  the  other:  and  the 
right  of  set-off  follows. 

Judgment  for  the  defendant. 

The  issues  of  fact  were  tried  before  Montague  Smith,  J.,  at 
the  sittings  in  London  after  last  Trinity  Term ;  and  it  not  being 
proved  that  the  defendant  had  notice  of  his  name  being  upon 
the  list  of  contributories,  it  was  contended  that  there  should  be 
a  nonsuit 

A  verdict  was  taken  for  the  plaintiffs  for  the  amount  of  the  call, 
subject  to  leave  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the 
Court  should  be  of  opinion  that  the  giving  the  notice  was  a  con- 
dition precedent  to  the  plaintiffs'  right  of  action. 

Bosher,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  accord- 
ingly. 

Jan.  80, 31.  Day,  Eayfnan,  and  Morgan  Howard,  shewed  cause. 
The  defendant  is  clearly  a  contributory  within  the  38th  and  74th 
sections  of  the  Companies  Act,  1862.  By  clause  7  of  s.  133,  the 
liquidators  under  a  voluntary  winding-up  may,  without  the  sancUon 
of  the  Court,  exercise  all  powers  by  the  act  given  to  the  official 
liquidator ;  and  the  8th  clause  provides  that  the  liquidators  may 
exercise  the  powers  thereinbefore  (s.  98)  given  to  the  Court  of 
settling  the  list  of  contributories  of  the  company ;  and  that  any  list 
so  settled  shall  be  prima  facie  evidence  of  the  liability  of  the  persons 
named  therein  to  be  contributories.  If  any  contributory  has  rea- 
son to  object  to  his  name  being  upon  the  list,  he  may  apply  to  the 
liquidator  to  rectify  it  under  s.  98,  or  may  appeal  to  the  Court 
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under  s.  138.  (1)    An  order  made  by  the  Court  upon  a  contribu-       1868 
tory,  in  the  case  of  a  winding-up  by  the  Court,  is,  by  s.  106,  sub-    BBiainoN 
ject  to  appeal  (s.  124),  made  conclusive  evidence  that  the  moneys   ^^^*'^' 
ordered  to  be  paid  are  due.  Dowumo. 

Horace  LUn/d  and  BasheTj  in  support  of  the  rule.    The  official 
liquidator,  in  the  case  of  a  winding-up  by  the  Court,  makes  out 
the  list  of  contributories,  but  it  is  the  duty  of  the  Court  to  settle 
it.   By  the  8th  clause  of  s.  133,  this  duty  devolves  upon  the  liqui- 
dator in  the  case  of  a  voluntary  winding-up.    In  so  doing,  the 
liquidator  is  exercising  a  judicial  function,  and,  according  to  the 
first  principles  of  justice,  a  party  who  is  to  be  affected  by  it  ought 
to  have  notice  and  an  opportunity  of  being  heard.     By  the  29th 
of  Chancery  Rules,  1862  (2),  it  is  provided  that  "the  official 
liquidator  shall,  with  all  convenient  speed  after  his  appointment, 
or  at  such  time  as  the  judge  shall  direct,  make  out  and  leave  at 
the  chambers  of  the  judge  a  list  of  the  contributories  of  the  com- 
I^any ;  and  such  list  shall  be  verified  by  the  affidavit  of  the  official 
liquidator,  and  shall,  so  far  as  is  practicable,  state  the  respective 
addresses  of,  and  the  number  of  shares  or  extent  of  interest  to  be 
attributed  to  each  such  contributory,  and  distinguish  the  several 
classes  of  contributories ;  and  such  list  may  from  time  to  time,  by 
leave  of  the  judge,  be  varied  or  added  to  by  the  official  liquidator.** 
-Vnd  the  30th  rule  provides  that,  "  upon  the  list  of  contributories 
heiug  left  at  the  chambers  of  the  judge,  the  official  liquidator 
shall  obtain  an  appointment  for  the  judge  to  settle  the  same,  and 
shall  give  notice  in  writing  of  such  appointment  to  every  person 
included  in  such  list,  and  stating  in  what  character  and  for  what 
number  of  shares  or  interest  such  person  is  included  in  the  list; 
and,  in  case  any  variation  or  addition  to  such  list  shall  at  any  time 
be  made  by  the  official  liquidator,  a  similar  notice  in  writing  shall 
he  given  to  every  person  to  whom  such  variation  or  addition  ap* 
plies.    All  such  notices  shall  be  served  four  clear  days  before  the 
<iay  appointed  to  settle  such  list  or  such  variation  or  addition.**   If 
the  liquidator  under  a  voluntary  winding-up  is  not  bound  to  give 
notice,  he  will  be  exercising  larger  powers  in  this  respect  than 
either  the  official  liquidator  or  the  Court  possesses  in  the  case  of  a 
^viuding-up  by  the  Court.    This  is  clearly  a  matter  on  which  there 
(1)  Ante,  p.  179.  (2)  32  L.  J.  (Ch.)  4. 
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Brighton    ono  of  which  the  party  was  entitled  to  have  notice  :  Be  Bridport 
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BoviLL,  C  J.  In  this  case  an  action  has  been  brought  for  a  call 
made  by  the  liquidator  of  a  company  which  is  being  wound  up 
voluntarily,  upon  the  defendant,  who  is  on  the  list  of  contribu- 
tories.  A  verdict  was  found  for  the  plaintiffs ;  and  the  defendant 
has  contended  before  us  that  he  had  a  good  defence  to  the  action, 
because  he  received  no  notice  that  his  name  was  on  the  list  of  con- 
tributories,  and  therefore  had  no  opportunity  of  contesting  his 
liability  to  be  so  charged.  The  simple  question,  therefore,  is, 
whether  the  absence  of  notice  affords  a  defence  to  the  action.  I 
am  of  opinion  that  it  does  not.  I  find  no  clause  in  the  Companies 
Act,  1862,  which  requires  such  a  notice  to  be  given.  But  it  is 
contended  that,  inasmuch  as  notice  is  required  where  the  company 
is  being  wound  up  by  or  under  the  supervision  of  the  Court,  by 
parity  of  reasoning  it  ought  to  be  given  where  the  winding-up  is 
voluntary.  There  is,  however,  throughout  the  act,  as  we  had  occa- 
sion to  observe  when  the  demurrer  in  this  case  was  argued  before 
us,  a  manifest  distinction  between  the  voluntary  winding-up  and 
the  winding-up  by  the  Court  or  under  its  supervision.  In  the 
latter  case,  the  notice  is  required  by  the  Chancery  Bules,  and  not 
by  the  act ;  from  which  it  may  be  assumed  that  but  for  those  rules 
no  notice  would  be  necessary  even  there.  We  are  in  effect  asked 
to  read  the  act  as  if  the  requirements  contained  in  the  rules 
referred  to  were  incorporated  in  it.  I  cannot  assent  to  that  pro- 
position. There  is  a  very  great  distinction  between  the  settling 
the  list  of  contributories  and  the  making  of  calls  in  the  case  of  a 
winding-up  by  the  Court,  and  the  settling  the  list  and  making 
calls  in  the  case  of  a  voluntary  winding-up.  In  the  former  case, 
an  order  made  upon  a  contributory  under  s.  101  for  a  call  is, 
subject  to  the  provision  for  appeal,  made  conclusive  evidence 
that  the  money  is  due.  In  the  latter,  the  list  of  contributories 
settled  by  the  liquidator  is  by  the  express  provision  of  the  8th 
clause  of  &  133  made  only  prima  facie  evidence  of  the  liability 
of  the  persons  named  therein  to  be  contributories.  Again,  in  a 
(1)  2  De  G.  &  J,  245.  (2)  Uw  Rep.  2  Ch.  Ap.  191. 
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winding-up  by  the  Gourty  an  order  for  a  call  may  be  enforced  by  1868 
execution :  8. 120 ;  whereas,  in  the  case  of  a  yolnntary  winding-  Bbigbton 
op,  the  payment  of  a  call  can  only  be  enforced  by  action.  That  -^^^  ^" 
affords  an  additional  reason  why  notice  should  be  required  in  the  l>owtiKa 
one  case,  and  not  in  the  other.  The  principle  of  making  the  list 
prima  facie  evidence  of  liability  is  not  confined  to  the  list  of  con- 
tributories.  It  applies  also  to  the  making  of  the  list  or^register 
of  shareholders;  and  nobody  has  oyer  contended  that  in  that  case 
a  notice  was  necessary  imder  the  former  acts  relating  to  joint 
stock  companies.  In  the  case  of  the  register,  there  is  power  to 
amend  or  rectify  any  error  in  it.  In  the  case  of  the  list  of  con- 
tributories,  s.  133,  clause  8,  enables  the  liquidator  to  exercise  all 
the  powers  thereinbefore  (s.  98)  given  to  the  Court  of  settling  the 
list  When  the  list  is  settled  by  the  Court,  the  Court  has  power 
to  amend  and  alter  it.  If,  then,  the  liquidator,  in  the  case  of  a 
voluntary  winding-up,  may  exercise  the  powers  given  to  the  Court, 
be  has  power  to  rectify  errors  in  the  list.  If  a  person  has  been 
placed  improperly  on  the  list  of  contributories,  he  may  apply  to 
the  liquidator  for  redress,  and,  fisdling  that,  he  has  power  to  apply 
to  the  Court,  and  eventually  he  may  raise  the  question  in  an 
action  for  a  call.  He  has  abundant  opportunity,  therefore,  to 
raise  any  objection  he  might  have  to  urge,  for  the  purpose  of 
shewing  that  he  is  not  a  person  who  ought  to  be  made  liable  as  a 
contributory.  It  has  been  urged  that  justice  requires  that  notice 
should  be  given.  That  depends  upon  the  general  scope  of  the  act 
of  parliament  The  Lord  Chancellor,  when  he  framed  the  Bules 
of  1862,  evidently  thought  a  rule  necessary  to  entitle  the  con- 
tributory to  notice  even  under  a  winding-up  by  the  Court.  In  my 
opinion,  therefore,  the  fact  that  no  notice  was  given  in  this  case  is 
no  defence  to  the  action.  The  Master  of  the  Eolls  seems  to  have 
taken  the  same  view  in  Be  London  Bank  of  ScoSand.  (1)  I  desire 
not  to  be  understood  as  saying  that  the  liquidator  in  a  voluntary 
winding-up  should  in  no  case  give  notice.  As  a  matter  of  course, 
he  would  give  notice  of  his  intention  to  settle  the  list ;  and,  in 
making  out  the  list,  he  would  probably  think  it  right  in  his  dis- 
cretion to  give  notice  wherever  there  was  fair  and  reasonable 
doubt    I  can  well  understand  that  there  may  be  cases  in  which 

(1)  2  W.  N.  114. 
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it  would  be  unreasonable  to  require  notice ;  as,  for  instance,  where 
the  register  appeared  to  have  been  kept  regularly  for  a  series  of  years, 
the  liquidator  would  assume  that  persons  whose  names  were  found 
there  were  properly  placed  there,  and  adopt  it  without  hesitation. 
If  any  contributory  lias  reason  to  complain  of  the  conduct  of  the 
liquidator,  he  may  apply  under  s.  141  for  his  removal.  Practically, 
therefore,  the  legislature  has  provided  ample  safeguards  against 
injustice,    I  think  the  rule  should  be  discharged. 

Keating,  J.  I  am  entirely  of  the  same  opinion.  I  was  at  first 
much  struck  by  the  argument  that,  though  the  statute  does  not 
absolutely  require  a  notice,  it  would  be  contrary  to  justice  that  a 
party  should  be  placed  upon  the  list  of  contributories  without 
having  had  an  opportunity  of  shewing  that  his  name  ought  not  to 
be  there.  But  I  think  that  argument  is  disposed  of  by  the  obser- 
vations of  my  Lord  as  to  the  different  effect  given  by  the  act  to 
the  settlement  of  the  list  by  the  liquidator  and  the  settlement  by 
the  Court.  I  therefore  agree  in  thinking  that  the  absence  of 
notice  in  this  case  is  no  answer  to  an  action  for  a  call.  Here  the 
judgment  of  the  Court  stops.  But  this  construction  does  not 
necessarily  dispense  with  the  prudence  of  giving  notice,  where 
justice  requires  it  and  it  may  be  done  conveniently. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  Upon  the 
true  construction  of  the  statute,  I  think  notice  to  a  contributory 
is  not  a  condition  precedent  to  his  name  being  placed  on  the  list 
by  the  liquidator,  so  as  to  render  the  list  invalid  for  the  purpose 
for  which  it  is  put  forward,  viz.  as  prim&  facie  evidence.  The 
liquidator,  no  doubt,  is  intrusted  with  the  performance  of  many 
acts  involving  an  exercise  of  judgment  and  discretion ;  and  I  must 
confess  I  have  felt  some  doubt  whether  the  universal  principle, 
that,  where  a  person  or  a  public  body  is  invested  with  powers  of  a 
judicial  character,  they  shall  not  be  exercised  without  the  party 
to  be  affected  having  an  opportunity  of  being  heard,  ought  not  to 
be  applied  to  this  case.  But,  on  looking  at  the  general  scope  of 
the  act,  and  carefully  examining  its  various  provisions,  I  haye 
come  to  the  conclusion  that  the  legislature  did  not  intend  that  the 
liquidator  appointed  under  a  voluntary  winding-up  should  act  so 
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much  in  the  character  of  a  judge  or  quasi  judge  as  in  that  of  a  1868 
person  acting  in  the  capacity  of  an  agent  for  the  company,  to  do  Briobtoh 
what  they  themselves  might  do  if  not  winding  up.  The  liquidator  Aboad»  Co. 
is  impowered  to  settle  the  list  of  contributories ;  but  he  is  not  in  Dowuwo. 
terms  required  to  give  any  notice  to  the  persons  whose  names  he 
is  about  to  place  upon  it  The  scheme  of  the  act  seems  to  assume 
tliat  he  may  do  so.  There  is  no  absolute  necessity  for  notice ;  the 
party  may  always  contest  the  propriety  of  his  being  made  a  con- 
tributory in  an  action,  by  shewing  that  in  truth  he  never  was  a 
shareholder,  or  that  he  had  ceased  to  be  so.  The  list  of  contribu- 
tories is  very  much  like  the  register  of  shareholders]  under  former 
acts,  which  was  made  prima  facie  evidence  against  the  party, 
though  it  might  have  been  signed  and  sealed  when  he  was  not 
present,  and  without  his  being  called  upon.  The  legislature  seems 
to  have  invested  the  liquidator  with  most  of  the  powers  of  the 
directors  and  shareholders  at  a  meeting.  No  injustice  certainly 
has  been  done  in  this  case,  because  the  defendant  was  proved  to 
have  been  upon  the  register  of  shareholders  of  the  company.  I 
entirely  agree  with  my  Lord,  that,  except  in  the  plainest  cases, 
it  would  obviously  be  the  duty  of  the  liquidator  to  give  notice  to 
persons  whose  names  he  is  about  to  place  on  the  list.  Though 
not  obligatory,  it  is  proper  and  convenient  that  he  should  do  so. 

BovTLL,  C. J.    My  Brother  Willes,  who  was  obliged  to  leave  the 
Court,  desired  me  to  say  that  he  concurs  in  this  judgment. 

Bvle  discharged. 


Attorneys  for  plaintiffs :  Harcourt  &  Macarthur. 
Attorney  for  defendant :  G.  G.  James, 
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DRACACHI  r.  THE  ANGLO-EGYPTIAN  NAVIGATION  COMPANY.         | 

Bin  <f  lading — Indorsemsni — Evidence  of  Property  in  the  Ooods  in  \ 

Indarsee^lQ  <fe  19  Vict.  c.  Ill,  s.  1. 

In  an  action  upon  a  bill  of  lading  by  an  indorsee  against  the  shipowners,  for  not 
deliyering  the  goods,  the  plaintiff  put  in  the  bill  of  lading,  and  prOYed  that  the 
consignors  had  indorsed  and  delivered  it  to  A.,  and  that  A.  had  indorsed  and 
delivered  it  to  the  plaintiff  for  value : — 

Edd,  evidence  to  go  to  the  jury  of  such  an  indorsement  and  delivery  of  the  bill 
of  lading  as  to  vest  the  property  in  the  goods  in  the  plaintiff;  and  so  to  tniuifer 
to  him  the  right  of  action,  under  18  &  19  Vict^  o.  Ill,  s.  1 . 

Declaration  upon  a  bill  of  lading,  by  which  the  defendants 
promised  Asher  &  Co.  to  deliver  certain  goods  at  Alexandria,  with 
the  usnal  exception  of  the  act  of  God,  &c. :  averment,  that  Asher 
&  Co.  indorsed  the  bill  of  lading  to  Apostolo,  and  that  Apostolo 
indorsed  it  to  the  plaintiff,  to  whom  the  property  in  the  goods 
thereby  passed ;  breach,  that  the  goods  were  not  delivered  to  the 
plaintiff,  although  the  defendants  were  not  prevented  from  so 
doing  by  any  of  the  excepted  perils. 

Plea  (amongst  others),  that  the  property  in  the  goods  in  the  bill      .; 
of  lading  mentioned  did  not  pass  to  the  plaintiff  by  the  said  in- 
dorsements.    Issue  thereon.  ; 

At  the  trial  before  Montague  Smith,  J.,  at  the  sittings  in  London      I 
after  last  Term,  the  plaintiff  proved  that  the  bill  of  lading  declared 
on  was  indorsed  in  his  presence  by  Asher  &  Ca,  and  delivered  to      \ 
Apostolo,  who  indorsed  and  handed  it  over  to  him,  the  plaintiff,      j 
for  a  valuable  consideration. 

It  was  submitted  on  behalf  of  the  defendants  that  the  mere 
proof  that  the  bill  of  lading  was  so  indorsed  and  handed  over  was 
not  evidence  of  such  an  indorsement  as  would  pass  the  property  in 
the  goods,  and  to  give  the  plaintiff  the  nght  of  action  under  s.  1      ; 
of  the  Bills  of  Lading  Act  (1) 

(1)  18  &  19  Vict  c  111,  s.  1,  enacts  transferred  to  and  vested  in  him  all 

that ''  every  consignee  of  goods  named  rights  of  snit,  and  be  subject  to  the 

in,  a  bill  of  lading,  and  every  indorsee  same  liabilities  in  respect  of  such  goods, 

of  a  bill  of  lading  to  whom  the  property  as  if  the  contract  contained  in  the  bill 

in  the  goods  therein  mentioned  shall  of  lading  had  been  made  with  him* 

pass  upon  or  by  reason  of  such  con-  self." 
signment  or  indorsement,  shall  have 
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The  learned  judge  oveiTuled  the  objection ;  and  a  verdict  was        1868 

thereupon  entered  for  the  plaintiflF  for  490Z.  Dbaoaohi 

«• 
Thb  Akglo- 
WatTcin  Williams  moved  for  a  new  trial,  on  the  ground  of  mis-     BksYpnAir 

direction.     There  is  a  distinction  recognized  by  the  Bills  of  Lading     c)ompaky. 

Act  (1)  between  an  indorsement  of  a  bill  of  lading  which  will  and 

an  indorsement  which  vdll  not  pass  the  property  in  the  goods 

therein  mentioned.    The  mere  fact  of  indorsement,  therefore,  is 

not  even  prima  facie  evidence  that  the  property  was  intended  to 

pass.    An  indorsement  to  a  wharfinger,  for  instance,  to  enable  him 

to  obtain  delivery  of  the  goods,  does  not  pass  the  property. 

[BoviLL,  C. J,    K  there  be  nothing  to  raise  the  presumption  of 

agency,  is  it  not  for  the  jury  to  say  whether  or  not  the  property 


The  subject  is  elaborately  discussed  in  Blackburn's  Contract  of 
Sale,  p.  279,  where  it  is  said  that  ''  the  authorities  now  seem  to 
establish  that  the  mere  assignment  of  the  bill  of  lading  does  not 
confer  on  the  assign  any  legal  right  either  of  property  or  possesion 
in  the  goods.  It  confers  upon  him  an  authority  to  receive  the 
goods,  and  that  authority  may,  as  a  matter  of  evidence,  go  very 
far  to  shew  that  the  person  who  has  got  it  has  also  acquired  a 
right  of  property  and  possession  in  the  goods ;  but,  unless  there 
l>e  such  a  bargain  as  would,  independently  of  the  assignment  of 
the  bill  of  lading,  give  an  interest  in  the  goods,  the  assignee  of 
the  bill  acquires  no  interest  in  the  goods."  The  learned  author 
refers  to  the  well-known  case  of  LicJcbarrow  v.  Mason  (2) ;  and  at 
p.  288,  he  says:  *'The  decisions  subsequent  to  LicJcbarrow  v. 
Mason  (2)  shew  that  the  holder  of  a  bill  of  lading,  if  he  has  no 
interest  in  the  goods  nor  authority  from  the  real  owner  to  sell  an 
interest  in  them,  cannot  (in  cases  to  which  the  factors  acts  do  not 
apply)  give  to  his  indorsee  any  title  to  the  goods,  although  the 
indorsee  has  bona  fide  given  value  for  the  indorsement  of  the  bill 
of  lading.  In  this  respect  a  bill  of  lading  is  unlike  a  bill  of 
exchange,  and  can  scarcely  be  properly  called  negotiable  at  all. 
And  the  weight  of  the  authorities  is  also  that  an  indorsement  of  a 
bill  of  lading  does  not  by  itself  prima  facie  confer  any  legal  right 

(1)  18  &  19  Vict.  c.  Ill,  s.  1. 
(2)  2  T.  R.  63 ;  in  error,  1  H.  Bl.  357  ;  6  East,  20,  note. 
Vol.  III.  T  2 
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1868        of  possession,  or  anything  more  than  an  authority  on  the  indorsee ; 

Dbacachi    though  an  indorsement  of  the  bill  of  lading  in  furtherance  of  such 

The  Anolo-  *  bargain,  as  of  itself  confers  an  interest  in  the  goods,  does  on 

EoYPTiAw    behalf  of  a  bona  fide  indorsee  operate  as  an  actual  delivery  of  the 
Navigation  ,  ^  .  •  j 

CoMTAMY.    possession  would  have  done,  and  so  renders  that  interest  mde- 

feasible  by  the  original  vendor's  stoppage  in  transitu.  To  that 
extent  the  bill  of  lading  is  negotiable ;  but  the  mere  indorsement 
of  the  bill  of  lading,  not  in  furtherance  of  a  bargain,  is  not  equi- 
valent to  a  delivery  of  possession,  even  as  against  a  wrong-doer." 
In  Waring  v.  Cox  (1)  Lord  EUenborough  says :  "  No  case  has  gone 
so  far  as  to  decide  that  a  bill  of  lading  is  transferable  like  a  bill 
of  exchange,  and  that  the  mere  signature  of  the  person  entitled 
to  the  delivery  of  the  goods  primft  facie  passes  the  property  in 
them  to  the  indorsee.  Much  confusion  has  arisen  from  simili- 
tudinary  reasoning  upon  this  subject.  There  must  be  value  upon 
the  indorsement  of  a  bill  of  lading,  or  no  property  in  the  goods  is 
thereby  transferred."  Goxe  v.  'Harden  (2)  is  to  the  same  effect 
substantially.  There  was  no  evidence  in  this  case  to  shew  the 
connection  between  Asher  &  Co.  and  Apostolo.  Where  the  plain- 
tiff leaves  the  evidence  equally  consistent  with  either  view,  the 
defendant  ought  not  to  be  called  upon  to  rebut  it :  Metcalfe  v. 
London,  Brighton,  &c.,  Railway  Company,  (3) 

BoviLL,  C.J.  I  am  of  opinion  that  there  is  no  ground  for  a 
rule.  The  evidence  shews  that  the  bill  of  lading  was  in  the 
possession  of  Apostolo,  to  whom  it  had  been  delivered  with  an 
indorsement  by  Asher  &  Co.,  the  consignors,  and  that  Apostolo 
indorsed  and  delivered  it  to  the  plaintiff  for  value.  1  think  that 
was  strong  prima  facie  evidence  to  shew  that  the  property  in  the 
goods  passed  to  the  plaintiff.  The  principles  laid  down  in  my 
Brother  Blackburn's  book  seem  'to  me  rather  adverse  to  the  argu- 
ment of  Mr.  Williams.  I  should  be  extremely  reluctant  to  inti- 
mate the  slightest  doubt,  where  there  is  no  evidence  of  fraud. 

WiLLES,  J.  I  am  of  the  same  opinion.  This  is  not  the  case  of 
a  person  merely  producing  a  bill  of  lading  with  an  indorsement, 

(1)  1  Camp,  at  p.  370.  (3)  4  C.  B.  (N.  S.)  311 ;   27  L.  J. 

(2)  4  East,  211.  (C.P.)  333. 
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and  nothing  more.    It  was  proved  that  the  bill  of  lading  was        1868 
indorsed  to  Apostolo,  he  being  a  person  likely,  for  anything  that    bracachi 
appeared,  to  have  the  bill  of  lading  in  his  possession  in  the  course  r^ ^_  aVolo. 
of  business ;  and  it  was  further  proved  that  Apostolo  indorsed  it    Eotptun 
over  to  a  respectable  person  for  value.    We  have,  therefore,  not    Compaht. 
merely  an  indorsement  and  delivery  of  the  document  by  one  man 
of  business  to  another  man  of  business ;  but  we  have  also  the  fact 
that  the  indorsee  was  doing  that  which  would  amount  to  a  fraud 
if  he  had  no  right  to  do  it.    And  there  is  no  suggestion  by  any- 
body that  a  fraud  has  been  committed.    The  case,  therefore,  does 
not  stand  upon  the  mere  production  of  an  indorsed  bill  of  lading ; 
thongh  with  that  alone  I  have  seen  numerous  cases  launched  at 
nisi  prius  without  objection. 

Eeatikq,  J.  I  am  of  the  same  opinion.  If  there  had  been  no 
indorsement  for  value  to  the  plaintiff,  and  the  indorsement  relied 
on  had  been  the  indorsement  to  Apostolo,  Mr.  Williams's  point 
would  have  arisen ;  though  I  do  not  say  that  even  then  it  would 
have  been  a  tenable  one.  Here,  however,  the  action  is  brought 
by  an  indorsee  for  a  valuable  consideration  &om  Apostolo.  I 
think  there  is  clearly  no  ground  for  saying  that  there  was  not  at 
least  evidence  for  the  jury  that  the  property  in  the  goods  passed 
to  the  plaintiff. 

Montague  Smith,  J.,  concurred. 

BvJe  refused. 

Attorneys  for  plaintiff:  Huson  &  Parker. 
Attorneys  for  defendants :  Cotterill  &  Sons. 
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1868  CROPPER  and  Anotheb  v.  COOK  and  Anothkb. 

FA.  5. 


Usage  of  Trade —  Wool-Brcker — Principal  and  Agent 

A  usage  in  the  wool  trade  in  Liverpool,  that>  when  a  broker  is  employed  to 
buy  wool,  he  may  either  contract  in  the  name  of  his  principal,  or,  at  the  request 
of  the  seller,  may  (without  communicating  the  fact  to  his  principal)  make  him- 
self personally  responsible  for  the  price : — 

Eddf  a  good  and  reasonable  usage. 

The  plaintiffs,  trnstees  under  a  deed  of  assignment  and  release 
under  the  Bankruptcy  Act,  1861,  between  one  E.  H.  Hodgson  of 
the  first  part,  the  creditors  of  Hodgson  of  the  second  part,  and  the 
plaintiffs  as  trustees  of  the  third  part,  sued  the  defendants  for 
money  lent,  money  received,  and  money  found  due  on  accounts 
stated  with  Hodgson  before  the  execution  and  registration  of  the 
deed,  and  for  money  foimd  due  on  accoimts  stated  with  the  plain- 
tiff as  trustees. 

Pleas :  1.  That  the  plaintiffs  were  not  trustees,  nor  were  the 
alleged  causes  of  action  vested  in  them  as  such  trustees.  2.  Never 
indebted.  3.  As  to  the  causes  of  action  alleged  to  have  accrued 
before  the  execution  and  registration  of  the  deed,  a  set-off  for 
money  due  to  them  from  Hodgson  before  the  execution  aud  regis* 
tration  of  the  deed,  for  goods  bargained  and  sold,  work  done,  &c. 
Issue  thereon. 

At  the  trial  before  Montague  Smith,  J.,  at  the  last  summer 
assizes  at  Liverpool,  the  following  facts  appeared  in  evidcDce  :— 
Hodgson  was  formerly  a  merchant  carrying  on  business  in  Liver- 
pool under  the  style  or  firm  of  Hodgson,  Mather,  &  Co.  The 
plaintiffs  were  the  trustees  appointed  under  a  deed  of  assignment 
for  the  benefit  of  Hodgson's  creditors,  dated  the  10th  of  September, 
1866,  and  duly  registered.  The  defendants  were  wool-brokers 
carrying  on  business  in  London  and  Liverpool  under  the  style  or 
firm  of  Bradbury  &  Cook.  In  November,  1863,  and  February, 
1864,  the  defendants  purchased  on  account  of  Hodgson,  Mather, 
&  Co.,  a  quantity  of  Donskoi  wool,  payment  for  which  was  made 
to  the  defendants,  about  one-fourth  in  cash,  and  Hodgson,  Mather, 
&  Co.'s  acceptances  for  the  balance.  These  acceptances  were  from 
time  to  time  renewed  until  the  sale  of  the  wool,  which  took  place 
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in  December,  1864^  at  a  loss  npon  the  inyoice :  but,  after  crediting       1868 
Hodgson,  Mather,  &  Co.  with  the  cash  payments,  a  balance  of     csoffeb 
1880/.  14s.  lOd.  remained  due  from  the  defendants  to  Hodgson,       ^^ 
Mather,  &  Co.  upon  this  transaction. 

In  August,  1864,  the  defendants  purchased  from  Bodoconachi, 
Sons,  &  Co.,  on  account  of  Hodgson,  Mather,  &  Co., — ^the  defend- 
ants acting  in  the  transaction  as  brokers  for  both  parties, — about 
1200  bags  of  Donskoi  wool,  to  arriye  per  Stamboid.  The  bought- 
note  sent  to  Hodgson,  Mather,  &  Co.  was  as  foUows : — 

"  Liyerpool,  2nd  August,  1864. 

'^  Bought  of  Messrs.  Bodoconachi,  Sons,  &  Co.,  for  account  of 
M^srs.  Hodgson,  Mather,  &  Co.,  about  1200  bags  of  Donskoi  wool, 
at  as  under  per  lb.,  to  arrive  per  Stambaul  now  at  Taganrog  loading  . 
or  about  loading,  say,  about  1050  bales  washed  white  Donskoi,  at 
13^.  per  lb.,  about  150  bales  washed  black  and  grey,  at  10^. 
per  lb. ;  the  washing  of  Messrs.  Bodoconachi,  Sons,  &  Co.'s  agents, 
of  BoBtaff.  The  wool  to  be  taken  as  it  is,  without  any  allowance 
except  for  sea-damage  or  entire  bales  of  black,  grey,  or  locks.  To 
be  delivered  in  London  or  Liverpool,  at  option  of  buyers.  Desti- 
nation to  be  declared  in  time  before  ship's  arrival  at  Malta  for 
orders.  Customary  allowances.  And  to  be  paid  for  by  cash  (before 
delivery,  if  required,)  within  fourteen  days  from  finishing  of  hous- 
ing, less  J  per  cent,  discount.    Brokerage  i  per  cent. 

(Signed)        "  Bradbury  &  Cook." 

A  sold-note  was  at  the  same  time  sent  by  the  defendants  to 
Bodoconachi,  Sons,  &  Co.,  with  the  names  of  Hodgson,  Mather, 
&  Co.  as  the  buyers.  Bodoconachi,  Sons,  &  Co.,  however,  declined 
to  accept  Hodgson,  Mather,  &  Co.,  as  buyers.  The  defendants 
thereupon  sent  them  another  sold-note  describing  the  wool  as 
''sold  to  our  prindpala  for  account  of  Messr&  Bodoconachi,  Sons,  - 
&  Co." 

On  the  24th  of  October,  1864,  Hodgson,  Mather,  &  Co.  stopped 
payment ;  and  the  wool  was  afterwards  sold  at  a  loss.  The  defen- 
dants paid  the  price  of  the  wool  to  Bodoconachi,  Sons,  &  Co. 

It  did  not  appear  that  the  defendants  had  any  express  authority 
from  Hodgson,  Mather,  &  Co.,  to  make  the  contract  in  their  own 
lianaes,  or  that  Hodgson,  Mather,  &  Co.  knew  that  they  had  done 
80:  but  they  relied  on  a  well-known  usage  in  the  wool  trade  at 
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1868  Liverpool  for  the  broker  to  make  himself  personally  responsible 
Croitkb  where,  as  here,  the  seller  objected  to  the  proposed  buyer,  the 
C^K.  broker  giving  the  name  of  the  principal  in  the  one  note  and  not 
in  the  other,  as  was  done  upon  this  occasion. 

To  prove  this  alleged  usage,  several  witnesses,  wool-brokers  and 
merchants,  were  called,  aU  of  whom  stated  that  there  was  a  well- 
known  practice  in  the  wool-market  at  Liverpool  for  the  broker,  at 
his  discretion,  to  give  the  name  of  his  principal  in  the  Bold*note  to 
the  vendor  or  to  make  himself  personally  responsible  without 
giving  his  principal's  name:  and  one  of  them  stated  that  the 
Greek  merchants  would  only  take  the  broker's  name. 

Hodgson,  who  was  called,  stated  that  he  believed  it  occasionally 
.  happened,  but  very  seldom,  that  the  broker  made  himself  per- 
sonally liable  to  the  vendor,  but  that  this  was  done  only  with  the 
authority  of  the  principal,  which  he  denied  having  given  in  this 
case. 

For  the  plaintiffs  it  was  objected  that  evidence  of  the  supposed 
usage  was  not  admissible,  and,  if  admissible,  that  the  evidence 
given  was  not  sufficient  to  establish  it ;  and  that,  the  payment  to 
Bodoconachi,  Sons,  &  Co.,  not  having  been  made  with  the  sanction 
of  Hodgson,  Mather,  &  Co.,  the  defendants  were  not  entitled  to 
set  it  off  against  the  balance  due  from  them  to  Hodgson,  Mather, 
&  Co.'s  estate. 

The  learned  judge  overruled  the  objection ;  and  he  left  it  to 
the  jury  to  say  whether  there  was  such  a  usage  as  alleged, — telling 
them  that  to  make  it  legal  it  must  be  well  known,  consistent,  and 
intelligible ;  and  that,  if  they  found  the  usage  proved  here,  it  was 
that  the  broker  might  make  himself  personally  responsible  to  the 
vendor  without  communicating  that  fact  to  his  principal. 

The  jury  found  the  usage  proved.  A  verdict  was  thereupon 
taken  for  the  defendants,  leave  being  reserved  to  the  plaintiffs  to 
move  to  enter  a  verdict  for  them  for  1880i  148.  lOd.,  if  the  Court 
should  be  of  opinion  that  the  evidence  was  not  such  as  ought  to 
have  been  left  to  the  jury. 

Quain,  Q.C.,  in  Michaelmas  Term  last^  accordingly  obtained  a 
rule  nisi,  on  the  ground  that  the  evidence  of  the  custom  was  not 
admissible,  and,  if  admissible,  not  sufficient  to  establish  it 
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jT.  Jones,  Q.Cy  and  EerscheUy  shewed  cause.  The  simple  question        1868 
is  whether  the  payment  made  by  the  defendants  to  Bodoconachi,     oboffeb 
Sods,  &  Co.,  was  made  with  the  authority,  express  or  implied,  of      ^^ 
Hodgson,  Mather,  &  Co. ;  and  that  depends  upon  whether  or  not 
the  defendants  were  justified  in  making  the  contract  for  the  pur- 
chase of  the  wool  in  their  own  names.    The  eyidence  was  that 
there  is  a  custom  in  Liverpool,  well  known  to  all  who  deal  with 
wool-brokers  there,  that,  when  a  broker  is  employed  to  buy  wool, 
he  may  mention  his  principal's  name  in  the  sold-note,  or  he  may, 
at  the  request  of  the  vendor,  exclude  all  mention  of  the  principal's 
name,  and  that  without  any  express  authority  firom  his  principal, 
or  without  informing  him  of  the  fact.    The  jury  found  the  custom 
proved. 

Quatn,  Q.Cj  and  JB.  G.  Williams,  were  called  upon  to  support 
the  rule.  The  payment  made  by  the  defendant  to  Bodoconachi, 
Sons,  &  Co.  was  not  made  with  the  authority  of  Hodgson,  Mather, 
&  Co.  They  had  a  right  to  rely  upon  the  bought-note  delivered 
to  them  as  expressing  the  terms  of  the  only  contract  which  they 
authorized  the  defendants  to  make  for  them.  The  defendants  had 
no  right  to  alter  Hodgson,  Mather,  &  Co.'s  position  by  contracting 
with  the  sellers  in  a  form  different  from  that  which  they  had  done 
with  the  buyers. 

[WiLiiES,  J.  I  think  the  argument  must  go  the  length  of  saying 
that  the  variance  made  the  contract  null  and  void.] 

Any  alteration  in  the  terms  of  the  contract  should  have  been 
communicated  to  the  buyers.  A  custom  to  do  this  behind  the 
back  of  the  principal  cannot  be  good.  Besides,  there  was  no  pre- 
tence for  saying  that  the  alleged  usEtge  was  uniform  or  certain :  it 
was  at  the  option  of  the  seller  only. 

[WiLLES,  J.  It  is  only  necessary  to  state  the  entire  contract  as 
between  the  principals.  That  which  only  affects  the  interest  or 
the  liability  of  the  broker  need  not  appear.] 

This  variance  between  the  bought  and  sold-note  was  one  which 
might  most  materially  affect  the  interest  of  the  buyers,  in  the 
event,  for  instance,  of  a  rise  in  the  maricet  and  the  failure  of 
Messrs.  Eodoconachi,  Sons,  &  Co. 

WiLLES,  J.    I  am  of  opinion  that  the  set-off  claimed  in  this 
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18G8  case  was  admissible,  and  that  the  verdict  was  properly  entered  for 
Cboppeb  the  defendants.  The  case  was  yery  ingeniously  put  on  the  part  of 
Q^^  the  plaintiffs^  as  to  the  effect  of  the  transaction  in  a  possible  event. 
I  will  not,  therefore,  lay  it  down  as  a  general  proposition  that  a 
person  employed  as  broker  to  buy  goods  for  a  principal  has  an 
implied  authority  to  buy  in  his  own  name  or  in  that  of  his  principal, 
at  his  option.  I  found  my  judgment  in  this  case  upon  the  fact 
that  there  was  a  known  usage  in  the  wool  trade  in  Liyerpool, 
found  by  the  jury,  and  upon  sufficient  evidence,  by  a  verdict 
which* is  not  unsatisfactory  to  the  judge  who  tried  the  cause, 
according  to  which  usage  a  broker  employed  to  buy  wool  some- 
times gives  a  sold-note  in  which  the  buyer's  name  is  mentioned 
and  sometimes  without  mentioning  it;  in  the  former  of  which 
cases  any  right  of  set-off  would  accrue  between  the  seller  and  the 
buyer  exclusively,  and  in  the  latter  the  broker  would  be  liable  if 
the  seller  thought  fit  to  charge  him  as  principal.  The  objections 
to  the  application  of  such  a  custom  in  this  case  are  two-fold ;  first, 
because  it  is  supposed  to  effect  some  alteration  in  the  contract; 
secondly,  because  it  is  said  to  lead  to  the  contract  being  void  by 
reason  of  a  variance  between  the  bought-note  and  the  sold-note,  or 
of  a  misrepresentation  by  the  broker  to  the  buyer  of  what  he  had 
done  with  the  seller.  As  to  evidence  of  the  custom  not  being 
admissible  under  such  circumstances,  I  can  hardly  bring  my  mind 
to  doubt  its  admissibility  and  its  applicability.  By  the  well- 
known  and  recognized  rule  of  the  stock-exchange,  acted  upon  in 
Taylor  v.  Stray  (1)  and  numerous  other  cases,  where  buyer  and 
seller  may  or  may  not  both  be  acting  for  a  principal,  though  no 
principal  is  named,  yet  it  is  held  that,  notwithstanding  that  as 
between  members  of  the  stock-exchange  among  themselves  all 
are  principals,  the  parties  on  whose  behalf  the  contract  is  made 
may  sue  each  other  upon  it  I  merely  mention  that  as  a  famiL'ar 
illustration;  but  it  is  not  exactly  this  case,  because  here  the 
custom  appears  to  be  that  the  broker  may  at  his  option  deal  in  his 
principal's  name  or  make  himself  liable  personally.  I  was  going 
to  refer  from  my  recollection  of  the  cases  to  the  tallow  trade ;  but 
that  has  a  special  and  exceptional  usage,  and  therefore  I  take  the 

(1)  2  C.  B.  (N.S.)  175  ;   26  L.  J.  (C.  P.)  185  ;  in  error,  2  C.  B.  (N.S.)  197; 
26L.  J.(C.P.)287. 
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usage  of   the   stock-exchange  as  being  more  familiar.  '  With        1868 

respect  to  the  buyer,  two  considerations  arise.    In  the  first  place,     gbofpeb 

it  may  be  material  to  the  broker  to  conceal  from  the  seller  the       ^ 

buyer's  name,  though  the  same  reason  may  not  exist  for  concealing 

the  name  of  the  seller.    The  custom  may  therefore  be  a  reasonable 

one,  apart  from  the  next  yiew.    In  the  second  place,  it  is  not 

unusual  for  the  seller  to  require  a  guarantee.    It  is  a  common 

practice  to  give  a  del  credere  commission.    A  seller  has  even  been 

held  entitled  by  usage  to  hold  his  own  agent  liable  as  a  principal 

for  not  disclosing  the  buyer's  name  within  a  reasonable  time. 

There  seems,  therefore,  to  be  no  reason  for  holding  a  custom  of 

this  kind  to  be  necessarily  indivisible,  or  that  there  may  not  be 

such  a  custom  limited  in  its  application  to  the  buyer's  broker. 

For  these  reasons,  I  entertain  no  doubt  whatever  that  such  a  custom 

is  admissible,  and  that  it  is  applicable  to  such  a  contract  as  this. 

Then  comes  the  second  head  of  objections,  one  of  which  goes  to 
the  substance  of  the  contract,  and  the  other  only  to  the  form  in 
which  it  is  expressed.  The  first  is,  that,  as  between  Bodoconachi 
&  Co.  and  the  defendants,  the  brokers,  the  latter  only  are  the 
persons  liable  upon  the  contract,  and  that  the  buyers  are  no 
parties  to  it  That  is  an  objection  arising  upon  the  facts :  and,  on 
hearing  the  report  of  the  learned  judge  who  tried  the  cause,  I 
mnst  confess  I  am  not  so  impressed  by  the  facts  as  to  induce  me 
to  reject  from  the  sold-note  the  words  "  sold  to  our  principals," 
which  announced  to  Kodoconachi  &  Co.  that  the  brokers  had 
principals,  and  bound  them  to  those  principals,  and  gave  them  a 
recourse  against  them,  if  the  sellers  chose  to  proceed  against 
them  instead  of  against  the  brokers.  The  evidence  does  not 
shew,  contrary  to  the  written  document,  that  it  was  not  a  sale. 
by  and  to  principals.  The  rule  of  law  as  to  principals  undis- 
closed is  clear.  Parol  evidence  may  be  given  to  establish  the 
right  or  liability  of  an  undisclosed  principal;  but  not  for  the 
purpose  of  excluding  the  liability  of  a  person  named  in  the  con- 
^ct:  Eiggins  V.  Senior.  (1)  The  objection  of  substance  there- 
fore fails.  Then  comes  the  objection  of  form.  It  is  said  that 
there  is  a  vturiance  between  the  bought  and  the  sold-note.  Now, 
the  variance  must  be  material  or  not  either  with  reference  to  the 
(1)  8  M.  &  W.  834. 


Ckx)K. 
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1868  provisions  of  the  Statute  of  Frauds  because  there  is  no  contract  ad 
CBoimB  idem,  or  because  it  shews  that  the  authority  has  not  been  followed, 
it  being  coupled  with  a  condition  which  has  not  been  performed. 
As  to  the  Statute  of  Frauds,  it  is  unnecessary  to  do  more  than  to 
state  that  Bodoconachi  &  Co.  are  the  principals  on  the  one  side 
and  Hodgson,  Mather,  &  Co.,  on  the  other ;  and  the  bought-note 
correctly  states  this.  The  sold-note  runs  thus: — "Sold  to  our 
principals  for  account  of  Messrs.  Bodoconachi,  Sons,  &  Co. :"  so 
that  the  names  of  the  sellers  appear  in  both.  The  buyers  also 
are  described  in  both,  though  not  mentioned  by  name  in  Ihe  sold- 
note.  Being  referred  to,  however,  parol  evidence  was  admissible 
to  shew  who  they  are ;  and  that  would  establish  that  they  were 
Hodgson,  Mather,  &  Co.  That  the  principals  are  not  named  but 
only  described  in  the  sold-note,  and  are  named  in  the  bought-note, 
therefore,  is  no  objection  on  the  Statute  of  Frauds.  Consequently, 
it  must  be  upon  the  remaining  ground,  if  any,  that  the  contract  is 
to  be  held  to  be  a  contract  upon  which  the  brokers  cannot  rely, 
viz.  that,  though  they  have  given  the  sellers  a  note  upon  which 
they  may  themselves  be  liable  personally,  they  have  not  disclosed 
that  to  the  buyers.  That  reduces  it  to  a  question  of  authority. 
If  that  be  a  damage  and  injury  to  the  principals  which  the  agents 
were  bound  to  avoid,  it  must  be  because  the  agents  had  no  au- 
thority so  to  contract.  But  the  fact  of  authority  is  supplied  by 
proving  that  the  contract  was  made  in  a  market  where  it  is  usnal 
for  the  agents,  under  circumstances  which  may  from  time  to  time 
arise,  to  contract  in  the  manner  in  which  the  defendants  have 
contracted  in  this  case ;  and  the  principals,  knowing  of  the  exist- 
ence of  the  custom,  or  not  choosing  to  inquire  about  it,  must  be 
bound  by  it.  It  seems  to  me  that  evidence  of  the  custom  was 
admissible,  and  that  it  disposes  of  the  case. 

Keating,  J.  I  am  quite  of  the  same  opinion.  Hodgson, 
Mather,  &  Co.,  employed  the  defendants,  as  brokers,  to  purchase 
wool  for  them  according  to  the  usage  of  the  wool-market  at  Liver- 
pool, which  was  known  to  all  the  parties.  That  usage  is,  that 
the  broker  has  a  discretion  either  to  confine  the  liability  to  his 
principal,  or  to  add  thereto  his  own  personal  liability,  without 
communicating  to  his  principal  that  he  has  done  so.    Thede- 
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fendants  have  made  a  contract  in  accordance  with  that  custom.        1868 
It  must  be  assumed  that  they  did  so  with  the  authority  of     Cbofpbs 
Hodgson,  Mather,  &  Co.    It  is  said  that  this  is  not  so,  because,  by       q^^. 
the  bought-note  which  they  delivered  to  their  principals,  the  defen- 
dants haye  represented  to  them  that  they  (the  principals)  only  were 
liable  for  the  price  of  the  wool.    That,  however,  as  it  seems  to  me, 
does  not  affect  the  contract,  which  was  made  according  to  the  usage, 
and  binds  the  principals.    The  set-off,  therefore,  must  be  allowed. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  The  au- 
thority of  the  broker  varies  in  different  trades  and  different 
markets.  Proof  of  such  usages  is  common  and  notorious.  The 
jury  here  have  found  that  there  is  a  well-known  usage  in  the 
Liyerpool  wool-market  for  brokers  sometimes  to  contract  in  the 
names  of  their  principals,  without  making  themselves  personally 
liable,  and  sometimes  to  contract  so  as  to  add  their  personal 
liability  to  that  of  their  principals ;  and  I  cannot  say  that  I  am  at 
all  dissatisfied  with  the  verdict.  It  seems  to  me  that  it  is  entirely 
consistent  with  the  evidence,  and  establishes  a  reasonable  and  in- 
telligible course  of  business.  The  only  other  question  is,  whether 
the  defendants,  who  bought  the  wool  for  Hodgson,  Mather,  & 
Co.,  are  deprived  of  their  right  of  setting  off  the  price  which  they 
were  called  upon  by  the  sellers  to  pay,  by  reason  of  their  having 
sent  in  to  their  principals  a  bought-note  in  the  form  they  did, 
differing  in  the  way  which  has  been  pointed  out  from  the  sold- 
note  which  they  sent  to  Rodoconachi  &  Co.  It  seems  to  me  that 
they  are  not  so  precluded.  The  utmost  effect  of  it  would  be  that 
Hodgson,  Mather,  &  Co.,  may  have  been  misled  as  to  the  form  of 
the  contract.  But  it  does  not  alter  the  substance  of  it,  or  in  any 
way  interfere  with  the  authority  before  given  to  the  defendants  to 
contract  according  to  the  usages  of  the  particular  market,  or  with 
their  liability,  if  any,  for  the  consequences  of  their  having  so 
acted.  It  does  not,  however,  appear  that  Hodgson,  Mather,  &  Co., 
sustained  any  loss  or  detriment  from  the  form  in  which  the  con- 
tract was  made. 

BvJe  discharged. 

Attorneys  for  plaintiffs :  Chester  cfe  Urquhart. 

Attorneys  for  defendants  :  Sharpe,  Parkers,  &  PrUcliard, 
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1868  HENDERSON  v.  THE  MOSTYN  COPPER  COMPANY,  LIMITED. 

'  Letters-Patent — Construction  of  Grant  of  Licence — Notice  of  Infringement^ 

Suspension  of  BoydUies, 


The  plaintiff,  being  possessed  of  a  patent,  granted  to  the  defendants  the  exclu- 
sive licence  to  work  it  in  a  certain  district,  by  a  deed  by  which  the  latter  cove- 
nanted to  pay  certain  royalties,  and  to  give  every  information  the  better  to  enable 
the  patentee  to  support  the  letters-patent ;  and  the  patentee  covenanted  for  quiet 
enjoyment  of  the  patent  by  the  defendants,  and  that,  "  in  case  any  person  should 
work  the  patented  processes,  the  patentee  would  at  his  own  costs  oonomence  and 
carry  on  all  such  actions,  &c.,  as  should  be  necessary  to  establish  the  validity  of 
the  patent,  and  to  put  a  stop  to  the  working  of  the  patented  processes  by  such 
person ;  and  that,  in  case  the  patentee  should  &il  or  n^lect  so  to  establish  or 
maintain  the  validity  of  the  patent,  and  to  put  a  stop  to  the  working  of  the 
patented  processes  by  such  other  person,  he  (the  patentee)  would  not  call  upon  the 
defendants,  nor  should  the  defendants  be  liable  thenceforth  to  pay  any  royalty, 
until  the  patentee  should  by  authority  of  law  or  otherwise  have  restrained  snch 
person  from  working  under  the  letters-patent :" — 

Held,  that  the  condition  for  suspension  of  pa3rment  of  the  royalties  did  not  come 
into  operation  until  the  patentee  had  notice  of  an  infringement,  and  until  after  the 
lapse  of  a  reasonable  time  to  allow  him  an  opportunity  of  instituting  proceedings 
to  restrain  it. 

The  declaration  stated  that,  by  an  indenture  made  between  the 
plaintiflF  of  the  one  part  and  the  defendants  of  the  other  part,  it 
was  declared  that  the  plaintiff  was  the  proprietor  of  certain  patents 
for  improvements  in  the  method  of  extracting  metals  from  their 
ores ;  that  the  plaintiff  by  the  said  indenture  gave  and  granted 
unto  the  defendants  full  and  free  licence,  liberty,  and  authority  to 
work  the  several  processes  as  described  in  the  several  specifications 
relating  to  the  said  patents  respectively,  or  any  or  either  of  them, 
except  in  so  far  as  the  separation  and  manufacture  of  antimony 
was  concerned,  in  the  concentration  and  extraction  of  metals  from 
their  ores  or  otherwise,  and  to  erect  and  construct  all"  necessary 
works  and  machinery  within  a  certain  district  in  the  indenture 
mentioned ;  that,  in  consideration  of  the  said  licence,  the  defen- 
dants did  by  the  indenture  covenant  with  the  plaintiff  that  the 
defendants  would  pay  unto  the  plaintiff,  as  and  by  way  of  roy- 
alties, at  the  rate  of  2?.  lOs.  for  every  ton  of  fine  copper  sold 
and  delivered  from  the  works  by  them  the  defendants,  and  manu- 
factured by  the  patented  processes  or  any  of  them,  free  of  all 
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deductionSy  and  that  they  the  defendants  wonld  keep  a  just  and  1868 
true  account  in  writing  of  deliveries  from  the  works  of  all  cop-  ~  uxsomas^ 
per  so  extracted,  whether  such  copper  should  be  delivered  in  a  ^^jr^y 
fine  state  or  otherwise,  and  should,  within  one  calendar  month  Ck>FPEBCo. 
after  the  end  of  each  quarter  of  a  year  during  the  continuance 
of  the  licence,  deliver  to  the  plaintiff  a  true  copy  of  such  account 
up  to  and  including  the  last  day  of  the  then  preceding  quarter, 
shewing  the  copper  or  other  metals  extracted  during  the  then 
last  preceding  quarter,  and  further  that  they  the  defendants  there- 
after during  the  continuance  of  the  licence  would  give  every 
information  to  the  plaintiff  to  enable  him  to  support,  uphold,  and 
retain  the  said  letters-patent  and  the  rights  and  privileges  thereby 
granted :  General  averment  of  performance  of  all  conditions  pre- 
cedent :  Breach,  that,  although  the  defendants  sold  and  delivered 
from  the  works  large  quantities  of  fine  copper  extracted  and 
manufactured  by  the  said  patented  processes  or  some  or  one  of 
them,  they  did  not  pay  the  plaintiff,  as  and  by  way  of  royalties, 
at  the  rate  of  21.  10«.  for  every  ton  thereof  so  extracted  and 
manufactured ;  that  they  did  not  keep  a  just  and  true  account  of 
deliveries  from  the  works  of  the  copper  so  extracted  and  manu- 
factured; that  they  did  not  within  one  calendar  month  of  the 
quarter  ending  the  25th  of  March,  1867,  deliiier  to  the  plaintiff  a 
true  copy  of  such  account ;  and  that  although,  during  the  conti- 
nuance of  the  licence,  the  defendants  alleged  to  the  plaintiff  that 
certain  persons,  to  wit,  the  Euncorn  Alkali  Company,  had  com- 
menced to  work  the  plaintiff's  patented  processes,  the  defendants 
did  not  nor  would  during  the  continuance  of  the  licence,  or  at 
any  time,  give  to  the  plaintiff  information  which  they  reasonably 
could  and  might  and  ought  to  have  given,  to  enable  him  to 
support,  uphold,  and  retain  the  letters-patent  and  the  rights  and 
privileges  thereby  granted,  &c. 

There  was  also  an  indebitatus  count  for  royalties  in  respect  of 
the  use  by  the  defendants,  with  the  plaintiffs  permission,  of  cer- 
tain patented  processes  of  the  plaintiff,  a  count  for  interest,  and  a 
count  upon  an  account  stated. 

Pleas:  1.  Non  est  factum.  2.  To  the  first  count,  that, 
during  the  continuance  of  the  licence,  the  Euncorn  Company  com- 
menced and  continued  to  work,  and  still  continued  to  work,  certain 
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1868       of  the  plaintiffs  patented  processes,  and  tliat^  although  the  plaintif 
'  Hendbbson  had  due  and  sufficient  notice  and  knowledge  that  the  BnncoiA 
MosTTN      Company  had  commenced  and  were  continning  to  work  certain  of 
Copper  Co.   the  plaintiffs  patented  processes,  and   although  the  defendant* 
had  given  to  the  plaintiff  sach  information  as  they  reasonably 
could  and  might  give  to  enable  him  to  support,  uphold,  and  main- 
tain the  letters-patent,  and  had  done  all  things  for  that  purpose 
which  they  could  and  ought  to  do,  yet  the  plaintiff  during  the 
continuance  of  the  licence  had  failed  and  neglected  to  establish 
the  validity  of  the  letters-patent  and  to  put  a  stop  to  the  working 
of  certain  of  the  patented  processes  by  the  Euncom  Company ; 
that  the  royalties  in  the  first  count  mentioned  were  royalties  in 
respect  of  copper  manufactured  by  the  defendants  after  the  Bun- 
corn  Company  had  commenced  to  work  and  whilst  they  were 
working  certain  of  the  said  patented  processes,  and  after  the 
plaintiff  had  failed  or  neglected  by  authority  of  law  or  other- 
wise to  put  a  stop  to  the  working  of  such  patented  processes  by 
the  said  Buncom  Company  and  to  restrain  them  from  working 
under  the  said  letters-patent ;  and  that  the  defendants  had  kept 
due  account  of  all  royalties,  as  required  by  the  indenture-    3. 
To  the  second  and  third  breaches,  that  the  defendants  did  keep 
just  and  true  accounts  of  deliveries  of  copper  ore  from  their  works,, 
and  did  deliver  to  the  plaintiff  true  copies  of  such  of  the  said 
accounts  as  they  were  required  by  the  indenture  to  deliver  to  the 
plaintiff.    4.  To  the  residue  of  the  declaration,  never  indebted. 
Issue  thereon. 

The  cause  was  tried  before  Kelly,  C.B.,  at  the  last  summer 
assizes  at  Chester.  It  appeared  that  the  plaintiff  was  the  pro- 
prietor of  certain  patents  for  improvements  in  ^  the  method  of 
extracting  metals  from  their  ores ;  and  that  by  an  indenture  beai^ 
ing  date  the  Ist  of  April,  1865,  between  the  plaintiff  of  the  one 
part  and  the  Mostyn  Copper  Company,  Limited,  of  the  other  part, 
reciting  that  the  plaintiff  was  the  proprietor  of  certain  patents 
(describing  them),  the  plaintiff,  in  consideration  of  the  royalty 
thereinafter  agreed  to  be  paid,  gave  and  granted  unto  the  Mostyn 
Copper  CompAny  and  their  successors  fuU  and  free  licence, 
liberty,  and  authority  to  work  the  several  processes  as  described 
in  the  several  specifications  relating  to  the  said  patents  respec- 
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tively,  or  any  or  either  of  them  (except  in  so  far  as  the  separation  _   ^^^ 

and  manu&cture  of  antimony  was  concerned),  in  the  concentration   Hbndsbson 

and  extraction  of  metals  from  their  ores  or  otherwise,  and  to  erect     Mobttn 

and  construct  all  necessary  works  and  machinery  therefor,  within    ^^^^     • 

a  specified  district    In  consideration  of  this  licence,  the  company 

coTenanted  to  pay  the  plaintiff,  his  executors,  &c,  as  and  by  way 

of  royalties,  at  the  rate  of  21. 10s.  for  every  ton  of  fine  copper, 

and  4d.  for  every  ounce  of  silver,  sold  or  delivered  from  the 

works,  and  manufactured  by  the  patented  processes,  or  any  or 

either  of  them,  free  of  all  deductions ;  and  that  they  and  their 

successors  would  keep  a  just  and  true  account  in  writing  of  deli* 

veries  from  the  works  of  all  copper  so  extracted,  whether  such 

copper  should  be  delivered  in  a  fine  state  or  otherwise,  &c.,  and 

should  within  one  calendar  month  after  the  end  of  each  quarter 

of  a  year  during  the  continuance  of  the  said  licence  deliver  to 

the  plaintiff,  his  executors,  &c.,  a  true  copy  of  such  account  up 

to  and  including  the  last  day  of  the  then   preceding  quarter, 

shewing  the  copper  or  other  metals  extracted  during  the  then  last 

preceding  quarter,  and  would,  upon  such  accounts  being  agreed 

to  and  approved,  pay  the  plaintiff,  his  executors,  &c.,  all  royalties. 

due  thereupon  to  him  or  them,  and,  in  the  event  of  the  same  not 

being  paid  within  one  month  after  the  expiration  of  the  quarter, 

it  should  be  lawful  for  the  plaintiff,  his  executors,  &c.,  to  enter 

and  distrain  for  the  amount  due,  as  for  rent  in  arrear, — ^with 

power  to  the  plaintiff  to  enter  to  inspect  the  books  and  works. 

The  indenture  then  proceeded  as  follows : — 

"  And  further  that  they  the  said  company  and  their  successors 
will  at  all  times  hereafter  during  the  continuance  of  this  licence 
give  every  information  the  better  to  enable  the  said  W.  Henderson, 
his  executors,  &c.,  to  support,  uphold,  and  retain  the  said  letters- 
patent  and  the  rights  and  privileges  thereby  granted  as  afore- 
said :  And  the  said  W.  Henderson,  for  himself,  his  heirs,  &c.,  doth 
hereby  covenant  with  the  said  company  and  their  successors,  that 
he  the  said  W.  Henderson,  his  executors,  &c.,  will  at  all  times 
daring  the  continuance  of  this  licence,  furnish  the  said  company 
and  their  successors  with  all  and  every  information  which  they 
may  require,  and  which  he  the  said  W.  Henderson,  his  executors, 
&C.,  shall  have  power  to  give,  both  by  permitting  them  to  inspect 
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1868  any  manufactories  or  works  which  he  or  they  may  have  the  con- 
Hendebson  trol  of  or  have  power  to  shew  to  them,  or  otherwise ;  and  also 
MoBTTN  ^^^  ^  ^^  event  of  his  making  any  further  improyements  in  the 
OoppEB  Co.  treatment  of  copper  and  silver  ores,  and  the  method  of  extracting 
their  metals  therefirom,  he  will  forthwith  communicate  the  same  to 
the  said  company  and  their  successors,  and  they  shall  from  thence- 
forth be  impowered  and  authorized  to  use  such  improvements  and 
discoveries,  without  being  called  upon  to  pay  any  further  or 
additional  sum  by  way  of  royalty  for  the  same  j  and  that  he  has 
not  at  any  time  heretofore  granted,  and  will  not  at  any  time  here- 
after grant,  any  further  or  other  licence  to  any  person  to  work 
under  his  said  patents,  or  any  or  either  of  them,  within  the  dis- 
trict aforesaid,  and  for  which  this  licence  is  granted :  And  further 
that  he  the  said  W.  Henderson  now  hath  good  right  and  autho- 
rity to  grant  the  licence  aforesaid,  and  that  the  same  may  be  en- 
joyed by  the  said  company  and  their  successors  without  any 
hindrance  and  disturbance  on  the  part  of  the  said  W.  Henderson, 
his  executors,  &c. :  And  that,  in  case  any  person  or  persons  shall 
at  any  time  hereafter  during  the  continuance  of  this  licence  work 
or  attempt  to  work  the  said  patented  processes,  or  any  of  them, 
whether  in  the  said  district  or  elsewhere,  the  said  W.  Henderson, 
his  executors,  &c,  will  at  his  or  their  own  costs  commence,  and 
carry  on,  or  cause  to  be  commenced  and  carried  on,  all  such 
actions,  suits,  or  other  proceedings  as  shall  be  necessary  or  proper 
in  order  to  establish  and  maintain  the  validity  of  the  said  letters- 
patent,  and  to  put  a  stop  to  the  working  of  the  said  patented  pro- 
cesses, or  any  of  them,  by  such  person  or  persons.;  and  that,  in 
case  the  said  W.  Henderson,  his  executors,  &c.,  shall  fail  or 
neglect  so  to  establish  or  maintain  the  validity  of  the-  said  letteis- 
patent,  and  to  put  a  stop  to  the  working  of  the  said  processes  by 
such  other  person  or  persons,  then  the  said  W.  Henderson  will  not 
call  upon  the  said  company,  nor  shall  they  be  liable  thenceforth 
to  pay  any  royalty  in  respect  of  the  copper  or  other  metal  manu- 
factured by  them  after  the  time  of  such  other  person  or  persons 
commencing  to  work  the  said  processes,  until  the  said  W.  Hender- 
son, his  executors,  &c.,  shall  by  authority  of  law  or  otherwise  have 
restrained  such  person  or  persons  from  working  under  the  said 
letters-patent;  but,  in  the  meantime,  the  said  company  and  their 
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sucoessois  ahall  keep  due  account  of  all  royalties,  to  the  intent       1868 
that  they  may  be  paid  to  the  said  W.  Henderson,  his  executors,   Hemdersok 
&C.,  on  the  establishment  and  enforcement  of  such  patent-right  as      moottn 
against  the  person  or  persons  so  infringing,"  Coppkb  Co. 

Then  followed  a  covenant  for  further  assurance  by  Henderson^ 
his  executors  and  administrators,  and  every  person  claiming  any 
right  or  interest  in  the  letters-patent»  or  any  of  them,  through  or 
under  him ;  and  a  proviso  for  forfeiture  of  the  licence  if  the  com- 
pany should  neglect  to  work  the  patented  processes  or  to  pay  the 
royalties  for  the  space  of  twelve  months,  &c. 

All  the  royalties  payable  under  this  licence  which  became  due 
up  to  the  31st  of  December,  1866,  were  duly  accounted  for  and 
paid;  but,  in  February,  1867,  the  defendants  discovered,  from 
common  report,  that  the  Buncom  Soap  and  Alkali  Company  were 
working  certain  of  the  processes  mentioned  in  the  licence,  at  their 
works  at  Buncom,  in  the  county  of  Chester.  The  defendants 
thereupon  informed  the  plaintiff  that  the  Buncom  Company  were 
infringing  his  patents,  and  that  they  declined  to  pay  any  more 
loyalties  under  the  licence  whilst  the  infringement  was  permitted 
to  continue,  and  they  required  the  plaintiff  to  establish  and 
maintain  the  validity  of  the  letters-patent ;  but  no  such  infor- 
mation as  the  plaintiff  could  act  upon  was  given  to  him  until 
the  6th  of  May ;  and  the  plaintiff  took  no  steps  to  put  a  stop  to 
the  alleged  infringement  until  after  the  commencement  of  this 
action. 

It  was  contended  on  the  part  of  the  defendants  that  the  plaintiff 
was  not  entitled  to  the  royalties  while  he  permitted  his  patent- 
rights  to  be  infringed  by  the  Buncom  Company ;  and  they  pro- 
posed to  prove  the  infringement 

The  Lord  Chief  Baron,  however,  ruled  that  the  plaintiff  was 
entitled  to  recover,  inasmuch  as  he  was  not  in  default  until  a 
reasonable  time  had  elapsed  after  the  plaintiff  had  notice  of  an 
infringement,  to  allow  him  an  opportunity  of  instituting  proceed- 
ings to  restrain  it,  and  that  such  reasonable  time  had  not  elapsed 
when  the  defendants  refused  to  pay  the  royalties  claimed ;  and  he 
refused  to  receive  evidence  of  infringement  by  the  Buncom  Com- 
pany. ^*A  verdict  was  thereupon  entered  for  the  plaintiff  for  the 
amount  of  the  royalties  claimed. 
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1868  Mantsiy,  Q.C.,  in  Slicliaelmas  Term  last  obtained  a  rule  nisi  for 

HbndkrsoiT  *  ^^^  trisAy  on  the  grounds  of  misdirection  and  the  improper 

V.  rejection  of  evidence. 
Goffer  Co.  Coxon  {Qrove^  Q-C,  and  H,  Oiffardy  Q.C.^  with  him),  shewed 
canse.  Upon  the  true  construction  of  the  deed,  there  could  be  no 
such  default  on  the  part  of  the  plaintiff  as  to  entitle  the  defendants 
to  a  suspension  of  the  royalties,  pursuant  to  the  condition,  until 
there  was  a  fedlure  or  neglect  by  him  to  take  proceedings  for  an 
infringement  of  the  patent  within,  a  reasonable  time  after  he  had 
notice  of  such  infringement  No  such  failure  or  neglect  is  alleged 
in  the  second  plea. 

[WiLLES,  J.,  suggested  that  it  would  be  more  convenient  to 
consider  the  plea  as  amended  so  as  to  raise  the  first  question  in 
the  rule,  and  to  assume  that  the  Bunoom  Company  commenced 
working  under  the  patent  in  February,  and  continued  to  do  so 
until  the  royalties  in  question  became  due,  and  to  the  time  of  the 
action.    This  was  assented  to  on  both  sides.] 

The  construction  put  by  the  Lord  Chief  Baron  upon  the  deed 
is  manifestly  the  true  one.  The  word  *^  thenceforth  ^  in  the  con- 
dition means,  from  the  time  of  the  failure  or  neglect  of  the  plaintiff 
to  take  proceedings  against  an  infringer.  There  could  be  no  such 
failure  or  neglect  until  the  plaintiff  received  some  definite  infor- 
mation upon  which  he  could  act  None  such  having  been  given, 
the  condition  did  not  attach,  and  consequently  the  defendants 
have  no  answer  to  the  claim  for  royalties. 

Manisly,  Q.C.y  and  M'Intyre,  in  support  of  the  rule.  The  true 
construction  of  the  deed  is,  that,  if  an  infringement  takes  place  de 
£Etcto, — a  substantial  infringement, — from  the  moment  that  in- 
fringement comes  to  the  knowledge  of  either  party,  the  payment 
of  the  royalties  is  to  be  suspended  until  proceedings  can  be  taken 
by  the  patentee  to  establish  the  validity  of  the  letters-patent ;  and, 
if  he  feuls  to  establish  their  validity,  the  defendants*  liability  to 
pay  royalties  is  absolutely  to  cease.  The  subject-matter  wliich 
the  parties  are  dealing  with  is  the  exclusive  right  to  exercise  the 
patent,  in  consideration  of  the  payment  of  a  certain  royalty,  which 
is  to  cease  from  the  time  of  actual  infringement  by  a  third  party. 
If  no  proceedings  are  taken  to  vindicate  the  patent,  the  suspension 
continues.    If  proceedings  are  taken,  and  the  patentee  fails  to 
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establish  the  validity  of  the  patent,  no  more  royalties  are  to  be        1868 
payable  from  the  time  of  infringement.    If  the  construction  con-    hexdmwos 
tended  for  on  the  part  of  the  plaintiff  be  correct,  the  plaintiff     -^r^^ 
would  continue  to  receive  the  royalties  until  he  succeeded  in    CuppebOo. 
suppressing  the  infringement 

[WiLLES,  J.  Suppose  an  infringement  has  gone  on  for  a  year, 
and,  neither  party  having  any  knowledge  of  the  fact,  the  royalties 
have  been  paid  for  three  quarters,  and  the  infringement  is  dis- 
covered during  the  fourth  quarter,  but  is  discontinued  before  the 
expiration  of  the  fourth  quarter,  so  that  there  is  no  necessity  for 
any  proceeding  to  put  a  stop  to  it, — what  becomes  of  the  fourth 
quarter's  royalties  ?] 

The  company  would  probably  in  that  case  have  to  pay  it. 

[WiLLES,  J.  That  seems  to  shew  that  the  plaintiff  must  have 
notice.] 

Notice  or  knowledge  would  refer  back  to  the  commencement  of 
the  infringement. 

WiLLES,  J.  The  question  in  this  case  turns  entirely  upon  the 
construction  of  the  covenant.  We  are  relieved  from  any  such 
technical  question  as  whether,  assuming  the  plea  to  have  been  a 
bad  plea,  enough  was  proved  to  make  it  out  in  terms.  The  sole 
question  is  whether,  upon  the  true  construction  of  the  condition, 
the  payment  of  the  royalties  by  the  company,  who  took  the  exclu- 
sive licence  from  the  patentees,  was  to  come  to  an  end  or  be 
suspended  upon  the  commencement  of  an  infringement  by  any 
other  person,  and  to  continue  so  suspended,  an  account  being  kept 
of  them  in  the  meantime,  until  tbo  patentee  should  have  estab- 
lished his  patent-right,  and  should  have  obtained  an  injunction 
restraining  the  infringer  from  any  further  violation  thereof,  or 
should,  as  Mr.  M'Intyre  put  it,  have  brought  matters  to  such  a 
pass  that  the  infringer  was  satisfied  that  he  was  in  the  wrong,  and 
induced  to  desist  from  any  further  infringement,  which  probably 
it  would  be  reasonable  to  read  in,  or,  in  other  words,  whether  the 
commencement  of  the  infringement  (subject,  of  course,  to  the  fact 
of  the  infringement  being  discovered,  for,  until  an  actual  infringe- 
ment capable  of  being  proved  happened,  no  action  could  be  taken 
by  the  patentee)  is  to  be  taken  as  the  time  from  which  the  sus- 

Vou  IIL  X  2 
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1868        pension  of  payment  of  the  royalties  is  to  begin, — an  infringement 
Hendebson   persisted  in  and  not  put  an  end  to;  or  whether  the  true  con- 
MosTYN      struction  of  the  covenant  is  not  that  the  suspension  was  to  com- 
CopFER  Co.    menee  only  upon  the  patentee  being  in  default  in  commencing 
and  prosecuting  proceedings  for  the  purpose  of  restraining  the 
infringement ;  which  would  imply  that  the  patentee  should  have 
reasonable  notice  of  the  infringement,  so  as  to  be  able  to  take 
legal  proceedings  in  respect  of  such  infringement.     That  ques- 
tion is  to  be  determined  by  the  language  of  the  condition  for 
suspension,  construed  with  reference  to  the  preceding  part  of  the 
deed. 

Ordinarily  speaking,  there  can  be  no  doubt  that,  where  a  person 
undertakes  to  do  an  act  in  case  a  given  thing  is  done  by  a  third 
party  (not  a  party  to  the  contract),  the  person  who  contracts  to 
act  upon  the  thing  being  done  is  bound  to  take  notice  of  its  being 
done.  If  it  is  a  thing  to  be  done  by  one  of  the  parties  to  the 
contract,  the  general  rule  is  that  he  must  give  notice  before  he 
can  call  upon  the  other  to  perform  his  undertaking.  Haying  this 
in  his  mind,  the  plaintiff's  counsel  very  properly  drew  our  atten- 
tion to  the  matter  introductory  to  the  condition  in  question, 
whereby  the  company,  who  were  to  have  the  exclusive  right  to 
work  the  patent,  covenant  that  they  and  their  successors  wiU  "at 
all  times  hereafter  during  the  continuance  of  this  licence  give 
every  information  the  better  to  enable  Henderson,  his  executors, 
&c.,  to  support,  uphold,  and  retain  the  said  letters-patent,  and  the 
rights  and  privileges  thereby  granted."  The  company,  therefore, 
seem  to  have  taken  upon  themselves  the  onus  of  giving  notice  to 
the  patentee  of  any  infringement.  Following  that  up,  we  find  a 
covenant  by  the  patentee,  not  to  give  or  to  take  notice  of  every 
infringement,  but  that  he,  his  executors,  &c.,  will  at  all  times 
during  the  continuance  of  the  licence  furnish  the  company  with 
every  information  which  they  may  require,  and  which  he  shall 
have  power  to  give,  by  permitting  them  to  inspect  any  manu- 
factories or  works  which  he  may  have  the  control  of  or  have 
power  to  shew  to  them,  or  otherwise ;  and  that,  in  the  event  of  his 
making  further  improvements  in  the  treatment  of  ores  and  the 
methods  of  extracting  their  metals  therefrom,  he  will  forthwith 
communicate  the  same  to  the  company,  and  they  shall  from 
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thenceforth  be  impowered  and  authorized  to  use  such  improve-  1868 
ments  and  discoveries  without  being  called  upon  to  pay  any  Hsndebsov 
further  or  additional  royalty.  In  short,  the  patentee  contracts  to  mootys 
give  the  company  the  whole  benefit  of  his  information  in  respect  Copper  C j. 
to  the  invention,  both  present  and  future.  Then  comes  the 
ordinary  covenant  not  to  grant  a  licence  to  any  other  person,  and 
a  covenant  for  quiet  enjoyment.  The  covenant  for  quiet  enjoy- 
ment is  that  which  introduces  the  condition  in  question :  it  com- 
mences in  the  usual  form,  that  the  subject  of  the  grant  may  be 
enjoyed  by  the  company  and  their  successors  without  any  hind- 
rance or  disturbance  on  the  part  of  the  grantor,  his  executors,  &c. ; 
and  then  it  proceeds,  **  and  that,  in  case  any  person  or  persons  '* 
(an  extension  of  the  ordinary  covenant  for  quiet  enjoyment)  "shall 
at  any  time  hereafter  during  the  continuance  of  this  licence  work 
or  attempt  to  work  the  said  patented  processes,  or  any  of  them, 
whether  in  the  said  district  or  elsewhere,  the  grantor,  his  execu- 
tors, &c.,  will  at  his  or  their  own  costs  commence  and  carry  on,  or 
cause  to  be  commenced  and  carried  on,  all  such  actions,  suits,  or 
other  proceedings  as  shall  be  necessary  or  proper  in  order  to 
establish  and  maintain  the  validity  of  the  letters-patent,  and  to 
put  a  stop  to  the  working  of  the  said  patented  processes  or  any  of 
them  by  such  person  or  persons." 

So  far  it  is  a  covenant.  All  that  follows  will  be  found  to  lie  in 
condition;  but  it  is  a  condition  which  follows  upon  and  is  an 
enforcement  of,  and,  as  it  appears  to  me,  gives  a  specific  remedy 
for  any  breach  of  that  covenant,  or  a  final  defeat  of  the  patent  It 
will  be  necessary,  therefore,  before  considering  the  effect  of  the  con- 
dition, to  see  what  must  be  made  out  before  the  grantor  is  shewn 
to  have  been  guilty  of  a  breach  of  that  covenant.  And,  upon  the 
true  construction  of  the  covenant,  it  appears  to  me  that  the  grantor 
would  not  be  liable  to  an  action  for  a  breach  unless  he  were  guilty 
of  a  neglect  to  bring  and  prosecute  with  effect  and  without  delay 
an  action  or  suit  against  persons  infringing  the  patent.  Taking 
the  whole  terms  of  the  deed,  it  would  be  a  strained  and  singular 
construction  to  hold  that  the  grantor  is  to  take  proceedings  on  every 
petty  infringement  which  may  take  place  secretly,  without  any 
information  from  the  company  or  any  one  else.  I  do  not  think 
that  would  be  a  reasonable  construction  of  the  covenant :  and  I 

X  2  2 
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1868        assent  to  tlie  argument  of  Mr.  Coxon,  tliat  this  is  a  case  in  wliich 
Hkndebson  ^©  ordinary  rule  is  excluded  by  the  nature  of  the  subject-mattej 
MoBTTw     ^^^  ^^^  terms,  or  the  fair  inference  from  the  terms,  of  the  contract 
CoiPKB  Co.   which  the  parties  have  entered  into. 

The  first  proposition  which  I  lay  down  is,  that  the  coyenant 
would  not  be  broken  by  the  mere  fact  of  an  infringement  having 
taken  place,  without  reference  to  whether  it  was  known  to  the 
patentee  or  not,  and  whether,  if  he  had  notice,  it  was  one  for  which 
he  might  have  taken  proceedings  to  restrain  it  or  not.  Let  us  then 
see  whether  there  is  anything  in  the  condition  to  make  it  attach 
earlier.  The  condition  is, — ''  and  that,  in  case  the  patentee,  his 
executors,  &c.,  shall  fail  or  neglect  so  to  establish  and  maintain  ** 
(that  is,  by  such  means  as  by  his  covenant  he  was  bound  to  resort 
to)  "  the  validity  of  the  letters-patent,  and  to  put  a  stop  to  the 
working  of  the  said  processes  or  any  of  them  by  such  other  person 
or  persons "  (which  would  take  time,  cause  expense,  and  require 
notice  of  acts  of  infringement)  *'  then  "  (that  is,  a  condition  is  to 
attach  upon,  not  before,  the  failure  or  neglect  so  to  establish  the 
validity  of  the  letters-patent)  "the  patentee  will  not  call  upon 
the  company,  nor  shall  they  be  liable,  thenceforth  to  pay,  any 
royalty  in  respect  of  the  copper  or  other  metal  manufactured  by 
them  "  (and  then  come  the  words  which  raise  the  difficulty  sug- 
gested on  the  part  of  the  defendants),  "  after  the  time  of  such 
person  or  persons  commencing  to  work  the  said  processes,  until  the 
patentee,  his  executors,  &c.,  shall  by  authority  of  law  or  otherwise 
have  restrained  such  person  or  persons  from  working  under  the 
said  letters-patent."  It  then  proceeds, — "  But,  in  the  mean  time" 
(now  follow  words  which  are  relied  on  by  the  company  as  fortifying 
the  inference  they  seek  to  draw  from  the  words  **  commencing  to 
work  "),  *^  the  company  and  their  successors  shall  keep  due  account 
of  all  royalties,  to  the  intent  that  they  may  be  paid  to  the  patentee, 
his  executors,  &c.,  on  the  establishment  and  enforcement  of  such 
patent  right  as  against  the  person  or  persons  so  infringing."  Then 
follows  a  covenant  for  further  assurance. 

The  question  seems  to  turn  upon  the  use  of  the  words  *' after 
the  time  of  such  other  person  or  persons  commencing  to  work/' 
Are  we  to  read  those  words  as  controlling  the  words  used  in  the 
covenant  and  in  the  introductory  part  of  the  condition,  and  making 
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the  operation  of  the  condition  larger  than  the  covenant  and  larger  1868 
than  that  of  the  earlier  part  of  the  condition  itself?  It  appears  to  hendessoh 
me  that  that  would  be  giving  to  the  language  of  an  accessory  ^^^^ 
and  subsidiary  clause  of  the  condition  a  greater  effect  than  it  ought  Ooppeb  Co, 
fikirly  to  bear.  It  would  in  effect  be  altering  the  earlier  and  ope- 
rative part  of  the  condition,  framed  with  reference  to  the  covenant, 
the  meaning  of  which  is  plain,  simply  because  of  the  use  of  the 
word  "  commencing."  To  construe  the  word  "  thenceforth  "  in  the 
condition  as  referring  to  ^  the  time  of  such  person  or  persons  com- 
mencing to  work  the  said  processes,"  would  be  to  come  to  the 
conclusion  which  has  already  been  rejected  in  construing  the 
covenant^  by  reason  of  its  inconsistency  with  the  general  scope  of 
the  deed,  and  would  be  disregarding  the  wholesome  rule  of  con- 
struction by  which  words  in  a  deed  are  to  be  construed  with  those 
which  precede  and  those  which  follow  them.  I  think  the  true 
meaning  of  the  deed  is,  that  the  condition  is  not  to  attach  unless 
tiiere  has  been  a  breach  of  the  covenant,  and  therefore  not  until 
there  has  been  a  failure  or  neglect  to  proceed,  or  a  final  failure  of 
the  proceedings  taken ;  and  that  there  can  be  no  &ilure  or  neglect 
to  proceed  until  the  patentee  has  had  reasonable  notice  of  an  in- 
fringement, and  a  reasonable  time  for  taking  proceedings  to  restrain 
the  infringement  has  elapsed.  This  is  the  view  which  was  adopted 
by  the  Lord  Chief  Baron  at  the  trial.  When  the  rule  was  granted, 
I  felt  considerable  difficulty,  looking  at  the  part  of  the  deed  on 
which  Mr.  M'Intyre  relied:  but,  after  carefully  considering  the 
whole  of  this  member  of  the  deed,  I  think  that  the  word  "  com- 
mencing "  ought  not  to  be  taken  as  controlling  the  word  "  thence- 
forth," and,  looking  at  the  previous  part  of  the  instrument,  and 
taking  especially  the  expression  of  the  principal  obligation  as  being 
found  in  the  covenant,  I  come  to  the  conclusion  that  the  ruling  of 
the  Lord  Chief  Baron  at  the  trial  was  right,  and  consequently  that 
the  rule  should  be  discharged. 

Keating,  J.  I  am  of  the  same  opinion.  It  certainly  is  not 
V'ery  easy  to  construe  this  deed  in  a  perfectly  satisfactory  manner : 
buti  upon  the  whole,  I  am  disposed  to  agree  in  the  construction 
which  my  Brother  Willes  has  put  upon  it.  The  plaintiff  grants 
the  company  an  exclusive  licence  to  use  his  patent ;  and,  for  the 
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1868  purpose  of  protecting  them  in  the  exercise  of  the  privilege  so 
"hknderson  granted  to  them,  he  enters  into  a  very  stringent  covenant  to  take 
M06TYN  proceedings  to  establish  the  patent  and  restrain  infringements.  In 
Copper  Co.  Q^der  further  to  protect  the  interests  of  the  defendants,  there  is  a 
proviso  or  condition  that,  in  case  of  the  plaintiff's  failure  so  to 
establish  the  validity  of  the  patent  and  restrain  infringements, 
the  payment  of  royalties  shall  be  suspended.  Such  suspension  is 
here  claimed  on  the  part  of  the  defendants  to  have  taken  place. 
It  is  contended,  that,  when  mere  knowledge  of  an  infringement 
occurs  to  either  the  patentee  or  the  company,  the  payment  of 
royalties  is  to  be  suspended  until  the  patentee  has  established  the 
patent-right  by  restraining  the  infringement,  and  that  the  sus- 
pension is  to  date  from  the  commencement  of  the  infringement. 
That  would,  as  it  seems  to  me,  be  increasing  the  stringency  of  the 
covenant  to  an  unnecessary  degree :  and  I  think  we  give  fidl  effect 
to  the  covenant  by  holding  that  the  meaning  of  the  condition  is, 
that  such  suspension  can  only  occur  upon  the  plaintiff's  failure  so 
to  protect  the  patent-right,  that  is,  by  instituting  and  enforcing 
the  necessary  proceedings  to  punish  or  restrain  an  infringement 
If  that  be  so,  reasonable  notice  that  an  infringement  has  taken 
place  must  be  necessary  in  order  to  enable  the  patentee  to  take 
such  proceedings.  That,  for  the  purpose  of  this  argument,  it  is 
conceded  has  not  been  given.  This  was  the  view  taken  by  the 
Lord  Chief  Baron  at  the  trial,  and  I  entirely  agree  with  him.  I 
think  Mr,  M'Intyre  has  exercised  a  wise  discretion  in  waiving  the 
technical  objections,  and  taking  the  opinion  of  the  Court  upon  the 
substantial  question  in  issue  between  the  parties. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  There  is,  no 
doubt,  some  want  of  clearness  in  the  way  in  which  the  parties  have 
expressed  themselves  in  this  deed :  but  I  have  come  to  the  con- 
clusion that  the  right  of  the  plaintiff  to  receive  the  stipulated 
royalties  is  not  defeated  by  the  proviso  relied  on.  The  covenant 
is,  that,  in  case  any  person  shall  infringe  the  patent,  the  patentee 
will  at  his  own  cost  take  the  proper  proceedings  to  maintain  its 
validity :  and  then  follows  that  which  is  a  part  of  the  same  cove- 
nant,— that,  in  case  the  patentee  shall  fail  or  neglect  so  to  establish 
or  maintain  the  validity  of  the  patent,  and  put  a  stop  to  the  in- 
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fringement,  the  payment  of  the  royalties  shall  be  suspended  until       1868 


he  shall  have  done  so.    These  appear  to  me  to  be  the  governing   Hekbebson 
words  of  the  condition.    The  construction  sought  to  be  put  upon     mostyn 
the  deed  by  the  learned  counsel  for  the  company  seems  to  me  to    ^^^^^  Co. 
pat  the  whole  clause  in  abeyance.    It  comes  to  this,  that  the 
patentee  is  to  be  deprived  of  all  royalties  if  there  be  any  infringe- 
ment of  the  patent-right,  however  wrongful  or  however  unim- 
portant, during  the  whole  time  that  proceedings  may  be  pending 
for  the  purpose  of  establishing  the  patent-right  and  restraining  the 
infringement ;  thus  withholding  from  the  patentee  the  very  means 
of  performing  his  covenant.     I  cannot  think  that  can  be  the  proper 
construction  of  either  the  covenant  or  the  condition. 

Bule  discharged.  (1) 

Attorneys  for  plaintiff:  Boihanileys  &  Freeman. 
Attorneys  for  defendants :  Chester  <&  Urquhart,for  Lace,  Banner, 
<fc  Co.,  Liverpool. 


(1)  The  plaintiff  commenced  a  second 
action  to  recover  three  quarters*  royal- 
ties, occurring  between  the  3rd  of  April 
and  the  Slst  of  December,  1867.  After 
issue  joined  in  that  action,  and  notice 
of  trial  given,  tbe  defendants  obtained 
an  ex  parte  injunction  to  restrain  tlie 
plaintiff  from  further  prosecuting  the 
action,  and  from  commencing,  insti- 
tuting, or  prosecuting  any  other  action 


or  suit  at  law  or  in  equity  against  the 
company  for  the  same  purpose,  until 
he  should  by  authority  of  law  or  other- 
wise have  restrained  the  Runcorn  Com- 
pany from  working  the  patent  pro- 
cesses comprised  in  the  licence  of  the 
1st  of  April,  1865,  or  any  of  them,  or 
until  the  further  order  of  the  Court. 
This  injunction  was,  on  April  17, 1868, 
dissolved  by  Giffard,  V.C. 
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1868  DANIEL  v.  THE  METKOPOLITAN  RAILWAY  COMPANY. 

Feb  10 
L_.* RaQuxiy  Company — Negligence — Absence  of  due  Precaution, 


In  order  to  charge  a  railway  company  or  other  carrier  of  passengers  with  negli- 
gence, it  is  necessary  to  shew  circumstances  from  which  it  may  fairly  be  inferred 
that  the  accident  complained  of  resulted  from  the  want  of  some  precaution  which 
the  defendants  might  and  ought  to  have  taken ;  and  also  to  shew  with  reasonable 
certainty  what  particular  precaution  had  not  been  taken. 

The  plaintiff,  while  travelling  by  the  defendants'  railway,  was  injured  by  the 
fall  of  an  iron  girder,  through  the  negligence  of  the  workmen  employed  by  a  con- 
tractor in  placing  it  across  the  retaining  walls  of  the  railway.  It  was  proved  that 
the  work  in  question  was  extremely  dangerous,  and  that  it  was  the  pi^actioe  when 
such  work  was  being  done  across  railways,  for  the  company  to  place  a  man  to 
signal  to  the  workpeople  the  approach  of  a  train.  This  precaution  was  not 
adopted : — 

Held,  sufficient  to  warrant  a  jury  in  finding  that  the  defendants  were  guilty  of 
negligence. 

The  first  count  stated  that  the  defendants  were  carriers  of 
passengers  for  hire  upon  the  Metropolitan  Eailway ;  that  an  iron 
girder  was  being  placed  across  the  railway,  of  which  the  defendants 
had  notice ;  that  the  plaintiff  was  a  passenger  from  Moorgate  Street 
Station  to  King's  Cross  Station  for  reward ;  and  that  the  defendants 
so  negligently  conducted  themselves  in  carrying  the  plaintiff  that 
he  was  by  reason  of  their  negligence  injured  by  the  fall  of  the 
girder  upon  the  train,  &c. 

The  second  count  charged  the  defendants  with  so  negligently  con- 
ducting themselves  in  carrying  the  plaintiff,  and  in  managing  the 
railway  and  train  during  the  journey,  that  the  plaintiff  was  hurt,  &c. 

The  third  count  alleged  that  the  defendants  were  possessed  of  a 
railway  called,  &c.,  over  which  were  being  cairied  on,  as  the 
defendants  well  knew,  works  dangerous  to  persons  being  conveyed 
upon  the  railway ;  that  the  defendants,  whilst  the  works  were  in 
progress,  and  well  knowing  the  premises,  invited  the  plaintiff,  who 
had  no  notice  of  the  works  to  come  upon  the  railway ;  that  the 
plaintiff,  in  pursuance  of  the  invitation,  went  upon  the  railway, 
and  was  by  the  defendants  put  into  a  carriage  to  be  carried  as  a 
passenger  for  reward  to  the  defendants;  and  whilst  being  con- 
veyed by  the  defendants  upon  the  railway,  was  injured  by  reason 
of  the  said  works  and  the  carrying  on  of  the  same,  &c. 
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Pleas:  1.  Not  guilty.    2.  To  the  first  and  second  counts,  that        18C8 
the  plaintiff  did  not  become  and  was  not  receiyed  by  the  defeii-      dInuel 
^ants  as  a  passenger,  &c.    3.  To  the  last  count,  a  denial  that  upon      motbo- 
or  over  the  railway  were  being  carried  on,  as  they  the  defendants     politah 
well  knew,  certain  works  dangerous  to  the  lives  or  limbs  of  persons 
travelling  or  being  conveyed  upon  the  railway.    4.  To  the  last 
count,  that  the  defendants  did  not  invite  the  plaintiff  to  come  upon 
the  railway,  nor  did  the  plaintiff,  in  pursuance  of  the  said  invita- 
tion, go  upon  the  railway,  nor  was  he  received  by  the  defendants 
or  by  them  put  into  a  carriage  on  the  railway.    Issue  thereon. 

The  cause  was  tried  before  Martin,  B.,  at  the  last  summer  assizes 
at  Croydon,  when  the-  following  facts  were  proved : — By  the  23  & 
24  Vict.  c.  cxciii,  the  corporation  of  London  were  impowered  to 
establish  at  Smithfield  a  market,  for  meat,  &c.,  and  to  appropriate 
the  whole  or  any  part  of  the  underground  surface  beneath  the 
intended  market  for  the  purpose  of  a  railway-station,  to  be 
used  by  any  railway  company,  or  any  persons  desirous  of  con- 
stmcting  a  railway  to  such  market,  and  to  enter  into  any  contract 
with  any  railway  company  or  persons  for  the  excavation,  building, 
and  erection  of  such  railway-station  or  terminus,  and  of  the 
approaches  thereto,  and  for  the  lease  of  the  same,  at  such  rent  and 
upon  such  terms  and  conditions  as  should  be  mutually  agreed 
upon.  In  the  year  1861,  the  Metropolitan  Eailway  Company 
obtained  an  act  (24  &  25  Vict  c  cxxxiii)  authorizing  tliem  to 
make  a  line  of  railway  to  improve  the  means  of  communication 
with  the  intended  market  at  Smithfield,  and  to  enter  into  agree- 
ments with  the  Great  Northern  and  Great  Western  railway  com- 
panies for  the  use  of  the  Metropolitan  railway :  and  by  s.  33  the 
three  companies  were  authorized  to  make  agreements  with  the  cor- 
poration of  London  touching  the  lease,  occupation,  and  use  of  the 
under  surface  of  the  market,  the  works  to  be  done  by  all  or  any  of 
the  companies  in  connection  therewith. 

On  the  22nd  of  July,  1862,  an  agreement  was  entered  into 
between  the  corporation  of  London  and  the  Great  Western  and 
Metropolitan  railway  companies,  for  the  erection  of  a  milway- 
station  under  the  proposed  market.  By  this  agreement  the  com- 
panies undertook  amongst  other  things  to  make  all  proper  and 
sufficient  retaining  or  other  walls  sufiiciejil  for  the  support  of  the 
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1868       walls  of  the  market-house  and  the  roof  of  the  station,  the  cor- 

DAKiHi      poration  to  have  the  user  of  the  station-walls  to  be  built  up  by  the 

Mtoo-      companies,  as  the  foundation-walls  for  the  market-house  to  be 

poLiTAN     erected  by  the  corporation  in  accordance  with  the  Market  Act, 

'  1860 ;   all  the  works  up  to  the  surface  leyel  being  executed  by 

the  companies,  and  all  the  works  above  that  surface  level  being 

executed  by  the  corporation.  ! 

The  defendants  having  constructed  their  railway  and  the  retain-      1 
ing  walls  of  the  proposed  station,  the  corporation  of  London  con-      ' 
tracted  with  Messrs.  Kelk  for  the  erection  of  the  market;  and 
Messrs.  Kelk  contracted  with  the  Thames  Iron  Works  Company 
for  making  and  fixing  the  iron  girders  which  were  to  form  the  roof 
of  the  railway  and  the  floor  of  the  market     Whilst  the  workmen 
of  the  Thames  Iron  Works  Company  were  in  the  act  of  placing 
one  of  these  girders  in  its  proper  position,  it  fell  on  to  the  railway 
below,  crushing  one  of  the  carriages  of  the  train  in  which  the 
plaintiff  was  travelling,  and  which  had  just  started  from  the 
Aldersgate  Street  station,  distant  about  two  hundred  yards,  killing      i 
three  of  the  passengers,  and  seriously  injuring  the  plaintiff. 

It  appeared  that  six  or  seven  of  these  girders  had  been  safely 
placed  across  the  excavation  by  manual  labour ;  and  that,  on  the 
occasion  in  question,  the  girder  which  fell  was  being  conveyed 
across  those  which  were  already  fixed  by  means  of  a  donkey-engine, 
which  some  of  the  plaintiff's  witnesses,  and  especially  one  Hussey, 
the  engineer,  and  Maiding,  the  foreman  of  the  Thames  Iron  Works  | 
Company,  described  as  being  a  less  safe  mode,  inasmuch  as  the  | 
power  was  necessarily  applied  by  a  jerking  motion  which  it  was 
difficult  to  control ;  and  to  this  they  attributed  the  overbalancing 
of  the  girder  and  its  consequent  fall. 

There  was  no  evidence  that  the  driver  was  aware  when  he  left 
the  Aldersgate  Street  station  that  any  work  of  a  dangerous  cha- 
racter was  going  on  above  the  railway.  But  it  was  proved  that 
the  defendants  were  aware  that  the  girders  were  being  laid,  and 
no  provision  had  been  made  by  them  either  to  warn  the  workmen 
that  a  train  was  approaching,  or  to  inform  the  driver  that  a  girder 
was  being  moved. 

The  evidence  upon  this  subject,  as  reported  by  the  learned 
judge,  was  as  follows : — 
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Smith,  a  hoister  in  the  employ  of  the  Thames  Iron  Works  Com-       1868 
pany,  said  :  *'  This  was  the  first  girder  being  moved  by  the  steam-      danisl 
engine.     It  is  always  moved  with  a  jerk.    There  was  nothing  at     mbtbo- 
the  back  of  the  girder  to  regulate  the  motion.    There  is  a  balance  .^  «>litak 
mark,    li  it  went  beyond  this  mark  there  would  be  danger.     It 
was  the  ganger's  business  to  see  that  it  was  not  drawn  beyond  the 
balance  point.    It  was  standing  just  before  the  accident    Orders 
were  given  to  the  engine-man  to  go  on.    The  order  was  communi- 
cated by  a  lad  with  a  flag.    It  slipped  over  just  as  the  engine  of 
the  train  progressed  from  under  the  arch.    I  have  had  twenty 
years*  experience  of  these  works.    It  is  very  dangerous  work.    We 
are  always  liable  to  accidents."    On  his  re-examination  this  witness 
said :  '^  I  have  done  work  of  this  kind  on  railways.     It  has  been 
done  when  the  trains  were  passing  below.    We  always  had  a  rail- 
way man  to  give  notice  when  a  train  approached."    In  answer  to 
the  judge,  he  said:  **I  never  knew  or  heard  of* a  girder  falling  in 
this  way  before." 

Halding,  foreman  of  the  Thames  Iron  Works  Company,  said : 
"The  railway  company  had  not  placed  any  person  to  signal  the 
trains  when  the  girders  were  being  moved.  Moving  girders  is 
rather  a  dangerous  matter.  There  was  no  check  upon  the  girder 
behind,  that  I  was  aware  of.  I  am  not  aware  that  any  precaution 
was  used  by  the  railway  company  to  caution  the  railway  train. 
We  had  no  person  to  tell  us  of  the  approach  of  the  train.  There 
has  generally  been  a  railway  company's  man  to  give  notice  to  us 
with  a  flag  that  trains  were  coming.  I  think  it  is  not  safe  to 
convey  a  train  through  whilst  girders  are  moving." 

Hussey,  an  engineer  in  the  same  employ,  said :  "  I  have  had 
experience  in  the  moving  of  girders.  I  think  precaution  is  neces- 
sary. The  railway  company  always  employed  a  man  to  signal  the 
trains,  and  see  that  the  line  is  clear.  I  think  it  is  not  safe  to  move 
trains  under  a  girder  whilst  it  is  being  moved."  On  cross-exam- 
ination, this  witness  said :  "  I  never  suggested  that  men  should  be 
appointed  to  attend  by  the  railway  company." 

On  the  part  of  the  defendants,  it  was  submitted  that  there  was 
no  evidence  to  go  to  the  jury  of  negligence  on  the  part  of  their 
servants. 
The  learned  judge  said  that,  in  order  to  render  a  company  re- 
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18CS        sponsible  for  an  act  done  by  its  servant,  the  relation  of  master  and 
Daniel      servant  mnst  be  shewn  to  exist;  that  no  such  relation  existed 
M^no-      between  tbe  defendants  and  the  persons  engaged  in  placing  the 
poLiTAv     girder,  because  it  was  proved  that  they  were  the  servants  of  the 
Thames  Iron  Works  Company,  for  whose  negligence  the  defendants 
could  not  be  responsible  ;  that  the  only  possible  negligence  attri- 
butable to  the  defendants  was  the  omission  to  place  a  man  on  the 
watch  to  give  notice  of  the  approach  of  the  trains ;  and  that,  bat 
for  the  evidence  of  the  witness  Hussey,  he  would  have  said  there 
was  clearly  no  case. 

The  case  did  not  go  to  the  jury ;  but  a  verdict  was  taken  for 
the  plaintiff,  pro  forma  (the  amount  of  damages  to  be  assessed  by 
an  arbitrator),  with  leave  to  the  defendants  to  move  to  enter  a 
verdict  for  them,  or  a  nonsuit,  if  the  Court  should  be  of  opinion 
that  there  was  no  sufficient  evidence  of  negb'gence, — the  Court  to 
draw  any  inferences  of  fact 

Hawkins^  Q.O.,  in  Michaelmas  Term  last,  obtained  a  rule  nisi 
accordingly. 

Day,  and  Marffan  Howard  (Ballanline,  Setji.,  with  them)  shewed 
cause.  There  was  abundant  evidence  to  warrant  the  jury  in  find- 
ing that  the  defendants  were  guilty  of  negligence.  Knowing  that 
a  work  of  so  dangerous  a  character  was  in  course  of  erection  over 
their  line,  they  were  bound  to  adopt  some  precaution  to  prevent 
injury  to  their  passengers,  either  by  causing  the  workmen  in  the 
employ  of  the  Thames  Iron  Works  Company  to  suspend  the  work 
of  moving  the  girders  whilst  a  train  was  passing,  or  by  stopping 
the  train  until  the  danger  was  past.  The  evidence  shews  that  this 
course  was  usually  adopted  when  works  of  the  kind  were  going  on 
at  other  railways.  The  absence  of  some  such  precaution,  being  a 
departure'  from  the  usual  course,  was  strong  evidence  of  n^li- 
gence. 

[Montague  Smith,  J.  ^  Were  the  defendants  bound  to  antici- 
pate such  extreme  carelessness  on  the  part  of  the  Thames  Iron 
Works  Company's  men  ?] 

They  had  no  right  to  speculate  upon  others  performing  a  duty 
which  the  law  casts  upon  themselves,  viz.  to  use  due  care  and 
diligence  to  caiTy  their  passengers  in  safety.    Common  prudence 
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should  have  dictated  to  them  that  the  precautions  above  suggested        1S68 
should  have  been  adopted.  Danikl 

PoUocky  Q.C.,  and  Horace  Lloyd  (HawJcins^  Q.C.,  with  them),  in  metbo- 
support  of  the  rule.  To  render  the  company  liable  in*  an  action  ^'olitan 
of  this  kind  it  is  not  enough  to  shew  that  an  accident  has  hap- 
pened ;  there  must  be  substantive  evidence  that  it  was  caused  by 
some  act  on  their  part  either  of  commission  or  of  omission :  Carpue 
y.  London  and  Brighton  Railway  Company  (1);  Bird  v.  Great 
Northern  MaUway  Company  (2) ;  Laich  v.  Bumney  Bailway  Com- 
fany  (3);  B£edie  v.  Loiidon  and  North  Western  Bailway  Com" 
pany  (4)  ;  Hviehinson  v.  Yorlc  and  Berwick  Bailway  Company  (5) ; 
iScott  V-  London  Lock  Company.  (6)  The  placing  of  the  girders 
was  the  act  of  persons  over  whom  the  defendants  had  no  control : 
the  work  was  being  done  for  the  corporation  of  London  under  the 
authority  of  an  act  of  parliament.  The  defendants  were  not 
bound  to  assume  that  those  who  did  it  would  so  conduct  themselves 
as  to  place  the  passengers  on  the  railway  in  a  condition  of  more 
than  ordinary  peril. 

[Montague  Smith,  J.  The  work  in  question  being  of  an  un- 
usually dangerous  chai-acter,  were  the  defendants  entitled  to  rely 
on  its  being  done  with  due  care  by  the  contractors,  and  do  nothing 
themselves?] 

What  could  they  do  ?  They  could  not  stop  the  course  of  their 
trains ;  nor  could  they  suspend  the  works  of  the  corporation. 

[Keating,  J.  Some  of  the  servants  of  the  Thames  Iron  Works 
Company  were  indicted  for  manslaughter  arising  out  of  this  acci- 
dent. Upon  the  trial  of  the  indictment  they  strongly  insisted 
upon  the  hardship  of  making  them  liable,  when  they  had  no  notice 
when  the  trains  were  approaching.] 

Suppose  a  stage-coach  or  an  omnibus  being  driven  past  a  house 
or  under  a  bridge  whilst  under  repair,  and  a  stone  or  a  brick  from 
the  house  or  the  arch  falls  upon  and  injures  a  passenger,  would 
the  proprietor  of  the  stage-coach  or  omnibus  be  liable  ?  The  work 
iu  question  is  only  dangerous  if  unskilfully  or  negligently  con- 

(1)  5  Q.  B.  747.  (5)  5  Excli.  343. 

(2)  28  L.  J.  (Ex.)  3.  (6)  3  H.  &  C.  59G ;  34  L.  J.  (Ex.) 
(^)  27  L.  J.  (Ex.)  155.                          17,220. 

(•*)  4  Exch.  244 ;  20  L.  J.  (Ex.)  65. 
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1868       ducted.     The  accident  was  purely  exceptional  in  its  character,  and 

DANm      ^^*  ^^®  which  could  have  been  foreseen  or  provided  against    A 

-_7-  new  method  of  moving  the  girders  to  the  places  which  they  were 

poLiTAN      destined  to  occupy  was  for  the  first  time  being  tried,  viz.  by  means 

of  a  small  steam-engine,  and  it  turned  out  to  be  less  safe  than  the 

old  method  of  moving  them  by  manual  labour.    Of  this, — to  which 

alone  the  accident  was  attributable, — the  defendants  had  no  notice. 

There  is  no  law  by  which  a  railway  company  is  bound  to  have  a 

signal-man  at  every  point  where  there  is  a  possibility  of  risk. 

[WiLLES,  J,  The  evidence  shews  that  it  was  usual  to  have  a 
signal-man  when  works  of  this  nature  are  going  on,  and  that,  if 
a  signal  had  been  given  from  the  Aldersgate  Street  station  that  a 
train  was  starting,  and  that  signal  had  been  acted  upon,  the  ac- 
cident in  all  probability  would  have  been  avoided.] 

The  signal,  if  given,  would  have  been  given  to  persons  who  were 
under  no  obligation  to  attend  to  it,  and  who  probably,  relying  on 
the  fact  of  no  similar  accident  having  occurred  before,  would  not 
have  heeded  it. 

WiLLES,  J.  This  was  an  action  by  a  passenger  on  the  Metro- 
politan railway  for  an  injury  sustained  by  him  from  the  falling  of 
an  iron  girder  on  to  the  roof  of  the  carriage  in  which  he  was 
travelling ;  and  he  seeks  to  charge  the  company  with  liability  by 
reason  of  negligence.  I  agree  entirely  with  the  counsel  for  the 
defendants  that  it  is  not  enough  for  the  plaintiff  to  shew  that 
there  has  been  an  accident  upon  their  line,  and  thence  to  argue 
that  therefore  the  company  are  liable  even  primfi  facie.  It  is 
necessary  for  the  plaintiff  to  establish  by  evidence  circumstances 
from  which  it  may  fairly  be  inferred  that  there  is  reasonable  pro- 
bability that  the  accident  resulted  from  the  want  of  some  precau- 
tion which  the  defendants  might  and  ought  to  have  resorted  to : 
and  I  go  further,  and  say  that  the  plaintiff  should  also  shew  with 
reasonable  certainty  what  particular  precaution  should  have  been 
taken.  It  is  not  necessary  in  this  case  to  draw  a  distinction  between 
railway  companies  and  other  carriers  of  passengers,  or  to  lay  down 
any  rule  beyond  this,  that,  if  the  company  know  that  there  is 
unusual  danger  from  work  which  is  in  progress  on  or  over  the  line, 
and  have  it  in  their  power  to  avert  the  consequences  of  tliat  danger 
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by  the  use  of  reasonable  precaution,  they  are  bound  to  adopt  that        ^^^ 
precaution,  and,  not  doing  so,  they  are  guilty  of  a  breach  of  duty.      Daniel 
Having  said  thus  much,  I  will  proceed  to  examine  the  evidence,      Metbo- 
in  order  to  see  if  the  company  were  bound  to  resort  to  some  pre- b^i^^ayCo 
caution  which  might  have  averted  the  injury.    First,  was  there 
such  a  danger  as  made  it  the  duty  of  the  company  to  resort  to  any 
precaution?    Those  who  undertake  to  carry  passengers  for  hire 
are  bound  to  use  reasonable  diligence  to  carry  them  safely ;  but 
they  are  not  bound  to  be  constantly  on  the  look-out  for  every  pos- 
sible danger.    The  case  of  a  van  laden  with  heavy  bales  of  goods 
may  afibrd  a  familiar  illustration.     Suppose  a  van  so  laden  to  be 
passing   along  a  highway,  and  in  consequence  of  the  insecure 
fastening  of  the  load  one  of  the  bales  falls  and  injures  one  of  the 
passengers  of  a  stage-coach  travelling  on  the  road, — would  the 
proprietor  of  the  coach  be  liable  for  that  injury  ?    Clearly  not.    It 
was  not  the  duty  of  the  coachman  to  inquire  whether  or  not  the 
van  was  properly  loaded,  any  more  than  it  would  be  the  duty  of 
any  one  of  the  public.    The  risk  there  is  one  which  is  common  to 
all  persons  using  the  highway,  and  therefore  one  which  the  pas- 
senger, as  between  him  and  the  coach-proprietor,  takes  upon 
himself.     That  case  differs  from  the  present  in  two  particulars. 
In  the  first  place,  it  is  an  ordinary  danger  to  which  every  per- 
son using  the  highway  is  exposed ;  and,  in  the  next  place,  no  pre- 
caution which  the  coachman  coidd  have  taken  would  have  averted 
the  danger.     This  is  the  case  of  a  peculiar  and  unusual  danger, 
which  was  known  to  the  carrier  but  not  to  the  passenger,  and 
one  to  which  the  latter  might  not  have  consented  to  expose  him- 
self, viz.  to  pass  under  a  girder  of  many  tons  weight  which  was 
being  placed  cwjross  the  line,  and  which  by  the  slightest  want  of 
caution  on  the  part  of  the  workmen  engaged  might  be  preci- 
pitated on  his  head ;  and  this  without  any  provision  being  made 
by  signal  or  otherwise  to  warn  the  workmen  of  the  approach  of 
a  train,  or  the  driver  of  what  was  passing  above  him.     Is  that 
an  exaggerated  statement  of  the  evidence  ?     [His  Lordship  read 
from  the  judge's  notes  the  evidence  of  Smith,  Maiding,  and 
Hussey.]    Here  we  have  an  article  weighing  many  tons,  which  is 
so  nearly  equibalanced  over  the  railway  that  the  slightest  shock 
or  jerk  will  cause  it  to  drop  over.     On  the  other  hand,  there  is 
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1SC8       a  piece  of  evidence  which  was  much  relied  oq  for  the  defendaBts. 
Daniel  ~  ^  answer  to  a  question  put  to  him  by  my  Brother  Martin,  Smith 
Mctro-      ®*y^'  "^  never  knew  or  heard  of  a  girder  falling  in  this  way 
poLiTAx^     before."    The  work  is  admitted  to  be  one  of  extreme  and  unusual 
'  danger,  and  not  an  every-day  work.    Is  it  to  be  contended,  as  a 
matter  of  fact,  that  it  is  reasonable  that  railway  passengers  should 
be  exposed  to  such  danger,  without  any  precautions  being  taken? 
I  should  have  thought  that  an  ordinarily  reasonable  and  carefd 
man  would  have  adopted  some  precaution  to  avert  the  danger  or 
diminish  the  risk.    I  do  not  mean  to  lay  it  down  as  a  proposition 
of  law  that  that  which  is  usually  done  is  a  reasonable  thing  to 
do,  because  there  are  silly  and  void  usages.    But  that  which  h 
usual  amongst  practical  men  in  the  ordinary  transactions  of  life,  is 
cogent  evidence  of  that  which  it  is  reasonable  to  do  in  similar  cir- 
cumstances ;  and  the  omission  to  do  so  is  evidence  of  negligence. 
It  is  material,  therefore,  to  see  whether  there  was  any  evidence 
that  it  was  usual,  when  works  of  this  kind  were  being  carried  on 
upon  a  line  of  railway  in  full  trafSc,  to  do  anything  to  guard 
against  danger.     Smith,  a  hoister  in  the  employ  of  the  Thames 
Iron  Works  Company,  says, "  I  have  done  work  of  this  kind  on  rail- 
ways.   It  has  been  done  ^yhen  the  trains  were  passing  below.   We 
always  had  a  railway  man  to  give  notice  when  a  train  approached." 
Maiding,  the  foreman,  says,  "  We  had  no  person  to  tell  us  of  the 
approach  of  the  train.    There  has  generally  (meaning,  upon  other 
occasions,)  been  a  railway  company's  man  to  give  notice  to  ii» 
with  a  flag  that  trains  were  coming."    And  Hussey,  the  engineer, 
says,  "I  think  precaution  is  necessary.    The  railway  company 
always  employed  a  man  to  signal  the  trains,  and  see  that  the  line 
was  clear.    I  think  it  is  not  safe  to  move  trains  under  the  girders 
whilst  they  are  being  moved."   Thus  it  appears  to  be  usual  in  such 
cases  to  adopt  some  precaution  to  let  the  workmen  know  that  a 
train  is  coming.    There  appears  to  be  some  discrepancy  in  the 
evidence  as  to  whose  duty  it  is  to  give  notice, — whether  the 
persons  who  are  doing  the  work  should  stop,  or  the  train.    The 
first  two  witnesses  seem  to  think  that  the  former  should  suspend 
their  work :  but,  according  to  the  evidence  of  Hussey,  it  would 
seem  that  he  thought  it  the  duty  of  the  company  to  stop  the  traia 
But,  be  that  as  it  may,  the  whole  evidence  shews  that  it  is  usual 


VOL.  in.]  mTiABY  TERM,  XXXI  VICT.  225 

-to  have  some  intelligence  between  the  company  and  the  workmen  1868 
either  to  stop  the  train  for  a  while,  or  to  abstain  from  moving  the  Daniel 
girder  until  the  train  has  passed.  I  do  not  go  into  the  question  he^o- 
whether  or  not  works  of  this  description  should  be  done  at  night.  ^  ^"^^^ 
It  is  enough  to  say  that  this  was  a  work  of  extraordinary  danger, 
and  that  it  was  the  duty  of  the  company  to  take  some  precautions. 
It  is  clear  that  none  were  taken.  I  agree  that  it  is  not  enough 
for  the  plaintiff  to  shew  that  no  precaution  was  taken,  but  that  he 
must  go  further  and  shew  that  if  certain  precautions  had  been 
•adopted  the  accident  might  and  probably  would  not  have  happened. 
The  chief  evidence  on  that  point  is  that  of  Smith.  He  says  that 
the  application  of  steam-power  caused  the  girder  to  be  moved  by 
jerks ;  and  that  the  girder  was  standing  just  before  the  accident. 
If,  therefore,  a  signal  had  been  given  from  the  Aldersgate  Street 
station  that  a  train  was  coming,  it  was  only  necessary  for  the 
people  working  the  girder  to  stop  until  one  hundred  yards  had 
^n  passed  over  by  the  train,  to  make  all  safe.  If  I  were  called 
upon  as  a  juryman,  without  coming  to  a  conclusion  which  would 
impute  criminal  recklessness  to  the  workmen,  I  must  say  I  think 
there  was  reasonable  evidence  that  the  accident  might  and  pro- 
bably would  have  been  avoided  if  there  had  been  a  signal-man. 
On  the  ground,  therefore,  that  this  was  not  one  of  those  every- 
day accidents  to  the  risk  of  which  every  passenger  consents  to 
expose  himself;  that  the  company  knew  that  the  work  was  dan- 
gerous and  required  extra  precaution,  and  that,  unless  extra  care 
^vas  taken,  slight  negligence  on  the  part  of  the  workmen  would 
lead  to  serious  consequences ;  and  that  they  chose  to  trust  to  the 
inen  who  were  doing  the  work  without  a  signal-man ;  I  think  the 
defendants  ought  to  be  held  responsible  for  the  consequences.  It 
'Was  proved  to  be  usual  in  such  cases  to  take  precautions  by  giving 
warning ;  and  that  which  is  usual  is  some  evidence  of  what  is  reason- 
-able.  If  such  precautions  as  have  been  suggested  had  been  taken, 
the  accident  might  and  probably  would  have  been  avoided.  That 
establishes  a  case  of  breach  of  duty,  and  of  damage  proximately 
following  from  such  breach  of  duty.  I  come  therefore  to  the  con- 
'olusion,  as  a  mixed  question  of  law  and  fact,  that  the  jury  might 
reasonably  have  found  a  verdict  for  the  plaintiff,  and  that  that 
verdict  would  not  have  been  disturbed  by  the  Court. 
Vol..  III.  Y  2 
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1868  Keating,  J.  I  am  of  the  same  opinion.   The  question  is  whether 

Daniel      the  jury  would  have  been  justified  in  finding  for  the  plaintiff.     It 

MOTao-      seems  to  me  that  there  was  abundant  evidence  to  justify  them  in 

poLiTAN     gQ  doinff.    The  existence  of  the  danger  was  known  to  the  defen- 

'Railway  Co.    ,*',,,  f  .        t  x 

(dants,  and  they  took  no  means  to  lessen  or  avert  it.    1  cannot 

assent  to  Mr.  Lloyd's  ingenious  argument,  that  the  circumstance  of 
the  company  having  no  legal  control  over  the  persons  who  were  en- 
gaged in  placing  the  girder,  dispensed  with  the  necessity  of  their 
giving  them  notice  of  the  approach  of  trains.  It  seems  to  me  that 
it  was  competent  to  the  jury  to  consider  the  probability  of  the 
workmen  obeying  a  signal,  if  given :  and  I  think  it  is  highly  probable 
they  would  have  done  so.  The  reasonable  inference  fi:om  all  the 
evidence  is,  that  the  company  were  guilty  of  negligence.  For  the 
reasons  given  by  my  Brother  Willes,  I  am  of  opinion  that  the  rule 
should  be  discharged. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  There  was 
abundant  evidence  to  warrant  a  jury  in  finding  for  the  plaintiff; 
and  I  think  we  could  not  properly  have  set  aside  such  a  verdict,  if 
found.  The  plaintiff  had  to  establish  three  propositions, — ^first, 
that  the  work  in  question  was  of  a  dangerous  nature,  and  likely  to 
cause  injury, — secondly,  that  the  defendants  were  aware  of  the 
danger, — ^thirdly,  that  there  were  reasonable  precautions  which 
might  have  been  and  were  not  taken  to  avert  the  mischief.  I  ab- 
stain from  going  through  the  evidence :  but  it  seems  to  me  there 
was  abundant  to  sustain  all  three  of  those  propositions.  The 
strongest  argument  in  the  defendants'  favour  is  that  such  an  acci- 
dent had  never  happened  before.  But  the  evidence  shewed  that  it 
was  usual  to  adopt  precautions  to  prevent  accidents :  and,  possibly, 
if  the  same  course  had  been  pursued  here,  this  accident  might  have 
been  avoided.  It  is  impossible  to  help  recognizing  the  fact  that 
there  must  be  a  considerable  amount  of  danger  in  suspending  a 
heavy  girder  in  this  way,  even  with  the  exercise  of  the  greatest 
care.  And  I  cannot  say  that  there  was  such  an  absence  of  proba- 
bility of  danger  that  the  defendants  were  justified  in  going  on  with 
the  traffic  as  usual,  and  taking  no  precautions  whatever.  There 
was  abundant  evidence  that  the  defendants  knew  what  was  going 
on.    Assuming  that  they  are  not  answerable  for  the  acts  of  the 
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conttactors,  and  that  the  latter  were  working  under  the  corporation        18C8 
of  London,  and  not  under  the  defendants,  they  knew  the  dangerous      D^^nna- 
nature  of  the  work,  and  yet  did  nothing.     It  has  been  urged  that  *• 

they  might  fairly  rely  on  the  workmen  using  due  care ;  and  in  ^  politan^ 
some  cases,  no  doubt,  that  may  be  so,  as,  for  instance,  in  driving 
through  the  streets  of  London,  every  one  who  drives  relies  in  some 
degree  on  'others  acting  upon  the  ordinary  rules  of  the  road :  but 
it  has  never  been  held  that  a  man  may  not  be  guilty  of  negligence 
in  relying  on  the  exercise  of  care  on  the  part  of  another.  This 
was  a  case  rery  peculiar  in  its  circumstances :  and,  seeing  the  mag- 
nitude of  the  danger,  and  the  probability  of  accident,  I  think  the 
defendants  were  not  justified  in  trusting  to  the  exercise  of  supreme 
care  on  the  part  of  the  workmen  employed. 


Bule  discharged. 


Attorneys  for  plaintiff:  Sarctmri  db  Maearthur. 
Attorneys  for  defendants :  SurcheUs. 


DUCKETT  V,  SATTERFIELD  akd  Another.  Fdj.  24. 

Charterparty,  construction  (f — FvU  Cargo— Broken  Stowage, 

By  a  charterparty  the  merchant  contracted  to  load  "  a  full  and  complete  cargo 
of  sugar  in  cases,  or  other  lawful  merchandize,  with  sufficient  bags  for  broken 
stowage,"  at  a  certain  rate  of  freight  per  ton  for  sugar,  **  and  for  other  produce  a 
rate  proportionate  to  sugar  in  casks,  with  sufficient  bag?  for  broken  stowage, 
agreeably  to  the  custom  of  the  port  of  loading."  By  the  custom  of  the  loading 
port,  a  given  quantity  of  cotton  was  to  be  taken  as  equal  to  a  ton  of  sugar.  The 
charterer  filled  the  ship  with  cotton,  putting  on  board  a  reasonable  quantity  of 
stone  for  ballast : — 

EtM,  that  the  stipulation  for  "  sufficient  bags  (of  sugar)  for  broken  stowage  " 
was  only  applicable  to  a  cargo  of  sugar  in  cases  or  casks,  and  consequently  that 
the  engagement  to  ship  a  full  cargo  of  lawful  merchandize  was  performed. 

This  was  an  action  by  a  shipowner  against  the  charterers  of  the 
ship,  for  not  loading  a  full  and  complete  cargo  pursuant  to  the 
charterparty. 

The  cause  was  tried  before  Montague  Smith,  J.,  at  the  last 
summer  assizes  at  Liverpool.  The  charterparty  provided,  that  the 
ship  should  load  from  the  defendants'  factors,  a  fuU  and  complete 

y  2  2 
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1868  cargo  of  lawful  merchandize,  with  which  she  should  proceed  to 
DccKBiT  Bahia,  and  there  deliver  the  same,  according  to  the  custom  of  the 
Sattmheld.  P^^  ^^  ^^®  defendants'  agents,  and  afterwards  in  the  customary 
manner  receive  from  them,  or  at  their  instance,  at  the  said  port  of 
Bahia,  or  at  a  safe  port  between  Bahia  and  Bio  Grande  del  Korte, 
if  so  ordered,  "a  full  and  complete  cargo  of  sugar  in  cases,  or 
other  lawful  merchandize,  with  sufficient  bags  for  stowage ;"  freight 
being  paid  on  delivery  of  cargo,  according  to  certain  specified 
rates ;  and  for  ^*  other  produce  a  rate  proportionate  to  sugar  in 
casks,  with  sufficient  bags  for  broken  stowage,  agreeably  to  the 
custom  of  port  of  loading,"  &a 

The  charterers'  agents  at  the  port  of  loading,  Paraiba,  which  is 
an  outport  of  Pemambuco,  put  on  board  a  full  cargo  of  cotton, 
with  sixty  tons  of  stone  for  ballast^  which  would  have  been  unne- 
cessary if  sugar  had  been  loaded. 

For  the  plaintiff  it  was  contended  that,  according  to  the  tenns 
of  the  charterparty,  sugar  in  bags  should  have  been  taken  instead 
of  the  stone  ballast,  which  would  have  given  a  considerably  larger 
freight  than  that  earned  by  the  cotton, — sugar  being  classed  mth 
weight,  cotton  with  measurement  goods. 

Witnesses  were  called  for  the  defendants  to  prove  that  there  was 
a  custom  at  the  port  of  loading  that,  if  cotton  is  loaded  instead  of 
sugar,  29  arobas  of  32  lbs.  each  (928  lbs.)  were  to  be  taken  as  equal 
to  a  ton  of  sugar. 

The  jury  found  that  the  custom  was  proved;  and  that  a  full 
and  complete  cargo  was  put  on  board,  according  to  the  terms  of 
the  charterparty.  A  verdict  was  thereupon  entered  for  the  de- 
fendants. 

C.  BusseU^  in  Michaelmas  Term  last,  obtained  a  rule  nisi  to  enter 
a  verdict  for  the  plaintiff. 

Quaiuy  Q,C.y  shewed  cause.  The  words  of  the  charterparty, 
''sufficient  bags  for  broken  stowage,"  are  applicable  only  where  the 
cargo  consists  of  sugar  in  cases  or  hogsheads,  and  not  to  cotton  or 
any  other  loading  which  the  charterers  were  entitled  to  put  on 
board.  There  is  nothing  in  the  charterparty  to  prevent  the  putting 
in  ballast;  and  consequently  the  charterers  performed  their  con- 
tract when  they  shipped  a  full  cargo  of  cotton,  with  such  »o 
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amount  of  stone  ballast  as  was  necessary  to  trim  the  vessel :  Moor-       186S 
son  V.  Page.  (1)  "^DucTnT 

Manisty^  Q.C.,  and  C.  BusseH,  in  support  of  the  rule.  The  char-  g^TTKRFiKLD 
terers  were  to  have  the  option  of  loading  merchandize  other  than 
sQgar,  paying  for  ^  other  produce  a  rate  proportionate  to  sugar 
in  casesy  with  sufficient  bags  for  broken  stowage."  Whatever  the 
cargo,  sugar  in  bags  is  to  be  put  on  board  for  broken  stowage,  and 
not  ballast.  There  was  no  evidence  to  sustain  such  a  custom  as 
that  set  up  by  the  defendants. 

Our.  adv.  vuU. 

Feb.  24th.  The  judgment  of  the  Court  (Willes,  Keating,  and 
Montague  Smith,  JJ.)  was  delivered  by 

Willes,  J.  In  this  action,  in  which  the  shipowners  relied  on 
a  breach  of  the  stipulation  to  load  a  full  and  complete  cargo,  the 
jury  found  a  verdict  for  the  defendants. 

The  plaintiff  contends  that  the  ship  should  not  have  taken  stone 
as  ballast  for  the  cotton,  but  sugar  in  bags.  We  think,  however, 
that  the  charterers  were  not  bound,  under  the  terms  of  this  charter, 
to  ship  "sufficient  bags  (of  sugar)  for  broken  stowage  **  with  any 
other  cargo  than  sugar  in  cases.  The  charter  attaches  this  obliga- 
tion to  the  shipment  of  a  cargo  of  sugar  in  cases,  for  the  obvious 
reason  that  cases  do  not  fully  fill  the  ship,  and  require  bags,  which 
are  more  flexible,  for  the  broken  stowage.  It  seems  to  us  that 
this  obligation  did  not  attach  to  a  cargo  of  cotton  or  of  other  pro- 
duce which  the  charterers  were  at  liberty  to  load. 

We  think,  therefore,  that  the  rule  to  enter  the  verdict  for  the 
plaintiff  must  be  discharged,  and  that  the  part  of  the  rule  which 
prays  for  a  new  trial  must  also  be  discharged.  The  jury  found 
that  a  full  and  complete  cargo  was  loaded ;  and  we  think,  upon 
the  evidence,  the  verdict  was  right. 

Bule  diacharged. 

Attorneys  for  plaintiff:  Chester  &  Urquhart. 
Attorneys  for  defendants :  Norria  &  Allen. 

(1)  4  Camp.  103. 
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18C8  CLAllKE  aot  Others  v.  THE  TYNE  IMPROVEMENT 

Jan.  22.  COMMISSIONERS. 

Pradice'^Undertaking  <m  Brfusal  of  Order — Drawing  up  Judges  Ord«r^<KtSj 
Taxation  of— Master's  Discretion. 

A  siixnmous  to  change  the  venue  from  London  to  Newcastle  being  opposed  by 
the  plaiutififs,  the  judge  indorsed  the  summons,  *'  No  order ;  the  plaintiff  under- 
taking to  tax,  if  successful,  as  if  tried  in  Northumberland :" — 

Eeldf  that  this  was  binding  upon  the  plaintiffs  as  an  undertaking,  thou^  no 
order  was  ever  drawn  up. 

The  cause  was  in  the  paper  six  days,  and  was  tried  on  the  fifth  and  six  days, 
when  the  plaintififo  had  a  verdict  On  taxation,  the  master  allowed  only  two  days' 
attendance  of  the  plaintiffs'  attorney  and  witnesses,  considering  that  their  detri- 
tion WOUI4  not  have  exceeded  that  space  of  time  if  the  cause  had  been  tried  at 
Newcastle.  He  also  refused  to  allow  the  estimated  oost  of  a  journey  from  London 
to  Newcastle  of  two  witnesses  (residents  of  South  Shields),  who  happened  to 
be  near  London  at  the  time  of  the  trial.  He  further  disallowed  detention  money 
to  witnesses. whose  ordinary  place  of  abode  was  Newcastle  or  the  neighbour- 
hood, upon  the  presumption  that  they  would  probably  have  been  at  home  at  the 
assize  time : — 

Beldf  that  these  were  matters  for  the  master's  discretion,  and  that  he  had  not 
so  plainly  and  obviously  erred  as  to  induce  the  Court  to  interfere. 

This  waa  an  action  brought  to  recover  damages  for  an  injury 
sustained  by  a  vessel  of  the  plaintiffs  in  the  river  Tyne  through  a 
collision  with  a  vessel  belonging  to  the  defendants.  The  venue 
was  laid  in  London. 

On  the  4th  of  February,  1867,  the  defendants  took  out  a  sum- 
mons to  change  the  venue  to  Northumberland.  This  was  opposed, 
and,  after  some  discussion  and  an  adjournment,  Keating,  J.,  on  the 
8th,  made  the  following  indorsement  on  the  back  of  the  summons: 
— "  No  order ;  the  plaintiffs  undertaking  to  tax,  if  successful,  as  if 
tried  in  Northumberland."  No  formal  order  was  drawn  up,  nor  was 
any  copy  of  the  indorsement  served  on  the  plaintiffs'  attorneys. 

The  cause  was  tried  at  the  sittings  in  London  after  last  Trinity 
Term,  when  a  verdict  was  found  for  the  plaintiffs  for  3542L  12s.  lid* 
The  cause  was  actually  in  the  paper  for  six  days :  the  trial  occupied 
two  days.  Upon  the  taxation  of  costs,  the  defendants'  agents  pio- 
duced  before  the  master  the  summons  with  Mr.  Justice  Keating's 
indorsement  thereon,  and  claimed  to  have  the  costs  taxed  upon 
the  terms  of  that  undertaking.     To  this  the  plaintiffs'  attorneys 
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objected,  on  the  ground  that  no  such  undertaking  had  in  fact  been       1868 
given^  and  that  no  order  had  ever  been  drawn  up,  or  any  intima-     Clarkb 
tion  given  to  them  that  such  indorsement  had  been  made.    The       j^'^^ 
master  proceeded  to  tax  the  costs  upon  the  footing  of  the  undei^  Improvbment 
taking;  and»  as  he  had  no  means  of  determining  what  time  would    xissionuis. 
have  been  required  for  the  trial  of  the  cause  at  Newcastle,  he 
declined  to  allow  the  costs  of  the  attendance  of  the  plaintiffs' 
attorneys  and  their  witnesses  for  more  than  the  two  days  actually 
consumed  in  the  trial, — that  being  the  time  allowed  (besides  the 
commission  day)  for  the  trial  of  causes  at  Newcastle.    He  also 
disallowed  travelling  expenses  (from  Strood,  in  Kent^  to  New- 
castle,) of  two  witnesses  (sailors)  whose  residences  were  in  South 
Shields,  but  who  happened  to  be  at  Strood  at  the  time  of  the  trial, 
—considering  that  they  might  not  haye  been  absent  from  home  at 
the  time  of  the  Newcastle  assizes.    Whether  or  not  he  allowed 
their  travelling  expenses  from  Strood  to  London,  did  not  appear. 
He  also  disallowed  all  payments  to  witnesses  as  compensation  for 
engagements  as  seamen  which  they  were  obliged  to  decline  in 
consequence  of  being  subpcenaed  as  witnesses,  and  all  moneys 
paid  to  them  in  consideration  of  their  waiting  on  shore  until  the 
trial  came  on.      He,  however,  added  the  estimated  travelling 
expenses  and  loss  of  time  of  a  journey  from  London  to  Newcastle, 
of  a  witness  who  resided  in  London. 

Bew,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  for  a  review 
of  the  taxation. 

T.  Jones,  Q.C.r  and  O.  Bruce,  shewed  cause.  Although  there  is 
some  conflict  upon  the  affidavits,  the  fair  result  of  them  is  that  the 
indorsement  on  the  order  of  the  8th  of  February  was  made  with 
the  consent  of  the  plaintiffs'  agents.  The  only  question,  therefore, 
is,  whether  the  Court  can  see  that  the  master  has  taxed  the  costs 
upon  an  erroneous  principle.  As  to  the  time  allowed  for  the 
attendance  of  the  attorneys  and  the  witnesses,  that  clearly  was  for 
the  master's  discretion.  The  other  matters  also  were  purely  for 
the  master;  and  the  Court  will  not  interfere  with  his  exercise, of 
discretion,  unless  satisfied  that  he  has  grossly  erred. 

jff.  Oifard,  Q.C.,  and  Bew,  in  support  of  the  rule.  If  the  in- 
itorsement  on  the  summons  was  intended  to  be  acted  upon,  it 
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1S68       should  have  been  drawn  up  and  served :  Joddrd  v. (1)  ^ 

"  Clauu       WiUon  ¥•  Ewni  (2)  ;  Sedgewiek  v.  AUerbm.  (3) 

ij^g  [BoviLL,  C .X     That  is,  where  they  are  to  operate  as  ordera 

Ihprovement  This  is  not  the  case  of  an  order  at  all,  but  of  an  undertaking.] 
ui88io2nEB8.  Theu,  as  to  the  taxation, — The  cause  having  once  been  set  down 
for  trial  in  London,  the  master  had  no  right  to  take  into  conside^ 
ation  the  fact  of  another  long  cause  being  before  it.  The  attorneys 
and  the  witnesses  were  bound  to  be  in  attendance.  If  the  taxation 
was  to  take  place  upon  the  supposition  that  the  cause  was  tried  at 
Newcastle,  the  plaintiffs  were  entitled  to  the  expenses  which  would 
in  that  case  have  been  incurred  in  carrying  the  two  witnesses  irom 
Strood  to  Newcastle.  The  witnesses  being  sailors,  there  was  no 
ground  for  the  master's  presumption  that  they  would  be  at  home 
at  the  period  of  the  Newcastle  assizes.  The  refusal  to  allow  the 
detention  money  was  based  upon  the  same  presumption,  and  was 
also  improper. 

BoviLL,  C. J.  The  first  question  for  our  consideration  is  whether 
or  not  there  is  an  undertaking  contained  in  the  indorsement  made 
on  the  summons  by  my  Brother  Keating  on  the  8th  of  February^ 
The  affidavits  on  the  one  side  and  on  the  other  are  not  altogether 
consistent  on  the  point,  and  therefore  the  only  safe  guide  for  us  is  the 
indorsement  itself.  Upon  looking  carefully  through  the  affidavits,  I 
come  to  the  conclusion  that  there  was  an  undertaking  given,  lalso 
agree  that,  if  an  order  had  been  made  and  it  had  been  necessary 
that  it  should  be  drawn  up  in  order  to  give  effect  to  it,  the  indorse- 
ment must  have  been  embodied  in  it.  But  here  no  order  was 
made :  the  indorsement  is,  '^  No  order ;  the  plaintiffs  undertaking  to 
tax,  if  successful,  as  if  tried  in  Northumberland."  I  cannot  think 
that,  in  order  to  give  validity  to  an  undertaking  so  given  by  an 
officer  of  the  Court,  it  is  necessary  that  an  order  should  be  drawn 
up.  The  undertaking  is  binding  on  the  parties  without  an  order. 
Assuming,  then,  that  the  undertaking  was  given  and  is  binding  on 
the  plaintiffs,  three  objections  have  been  urged  against  the  master  a 
taxation.  In  the  first  place  it  is  said  the  master  was  wrong  in 
allowing  only  two  days'  attendance  of  the  witnesses,  although  the 

(1)  4  Taunt.  253.  (2)  1  Ch.  R.  647. 

(3)  7  East,  542. 
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cause  was  in  the  paper  six  days.    It  was  for  the  master  to  say        1868 
whether  or  not  the  witnesses  were  detained  longer  by  reason  of  the      clabkc 
trial  having  taken  place  in  London  than  they  wonld  have  been  if       rp^^j. 
the  cause  had  been  tried  in  Northumberland.     It  is  extremely  Improvemkmt 
difficult  for  us  to  say  whether  he  was  right  or  wrong  in  so  doing,    mibhionkbs. 
It  was  clearly  a  matter  for  his  discretion :  and,  if  so,  a  strong  case 
most  be  made  out  to  induce  us  to  allow  a  review.    I  think  this 
point  fails.    The  second  objection  is^  that  the  master  refused  to 
allow  the  expenses  of  conveying  two  witnesses  from  Strood  to  New- 
castle.   Those  witnesses  did  not  in  fact  incur  the  expense  of 
journeying  from  Strood  to  Newcastle,  but  only  from   Strood  to 
London.     There  is  no  complaint  that  the  expenses  to  London  were 
not  allowed.    I  am  of  opinion  that  the  undertaking  is  to  be  con- 
strued to  mean  that  the  plaintiff  should  be  allowed  all  expenses 
actually  incurred,  as  if  the  cause  had  been  tried  at  Newcastle,  that 
is,  provided  they  should  not  exceed  the  expenses  which  would 
haTe  been  incurred  if  the  trial  had  taken  place  there.    The  last 
objection  is,  as  to  the  non-allowance  of  costs  for  the  detention  of 
certain  witnesses  in  London.    It  seems  to  me  that  it  was  for  the 
master  to  determine  whether  or  not  that  detention  would  have  been 
necessary  if  the  cause  had  been  tried  at  Newcastle.    Who  but  the 
master  could  decide  that  ?    No  facts  are  laid  before  us  to  shew 
that  the  master  was  so  palpably  wrong  as  to  warrant  us  in  inter- 
fering.   The  rule  must  be  discharged. 

WiLLES,  J.  I  am  of  the  same  opinion.  As  to  the  undertaking, 
that  stands  as  a  contract  between  the  parties.  I  remember  hear- 
ing Lord  Tenterden  say  that  attorneys  ought  not  to  be  bound  by 
undertakings  which  are  not  in  writing.  Here,  the  undertaking  is 
in  the  handwriting  of  the  judge,  who  represents  the  Court.  It  may 
sometimes  be  expedient  to  draw  up  a  formal  order  upon  a  paper 
signed  by  a  judge :  but  the  only  use  of  that  would  be  for  the  pur- 
pose of  issuing  an  attachment,  not  where,  as  here,  it  is  only  a 
<lirection  to  the  officer  of  the  Court  to  do  something.  The  under- 
taking, as  it  stands,  applies  to  all  ordinary  circumstances  of  a  trial 
at  Newcastle.  That  being  so,  the  mode  of  taxation  was  for  the 
discretion  of  the  master ;  and,  to  induce  us  to  interfere  with  that, 
It  is  not  sufficient  to  suggest  some  doubt ;  we  cannot  review  the 
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1868        master's  discretion  unless  satisfied  that  he  is  clearly  wrong.    In 
Clavolk      the  taxation  of  a  long  bill  of  costs^  there  must  always  be  more  or 

Tyke        ^^^  ^^  P^^  *^^  **^®' 
Tmfroyebcent 

Miswoxisns  Keating,  J.  I  am  of  the  same  opinion.  The  contradiction  upon 
the  face  of  the  affidavits  arises  simply  from  a  misapprehension. 
But  I  must  say  that,  considering  what  passed  before  me  on  the 
first  occasion,  if  it  had  been  intended  to  withdraw  the  undertaking, 
care  should  have  been  taken  to  call  my  attention  to  the  fact  The 
plaintiffs'  attorney  must  haye  known  that  some  indorsement  would 
have  been  made,  otherwise  the  order  would  have  been  made  against 
him. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  There  can  be 
no  doubt  that  the  undertaking  was  binding.  The  judge  thought  it 
right  to  impose  terms  on  the  plaintiffs,  refusing  the  order  assuming 
those  terms  to  have  been  agreed  to.  It  is  difficult  to  understand 
how  it  happened  that  the  plaintiffs'  attorney  did  not  see  what  took 
place.  As  to  the  taxation,  I  am  unable  to  see  that  the  master  has 
done  anything  wrong.  The  intention  was,  that  the  defendants  were 
to  be  put  to  no  greater  expense  than  if  the  trial  had  taken  place  at 
Newcastle.  The  master  had  to  arrive  at  the  best  conclusion  he 
could  under  the  circumstances.  I  see  no  ground  for  our  inter- 
ference. 

Bide  diseliarged,  without  costs. 

Attorneys  for  plaintiffs :  Bedpalh  &  Holdstoorth. 
Attorneys  for  defendants :  CooJcsoiif  WainetvrigJd,  &  Co. 
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PICKERING  ASD  Anothkb  v.  THE  ILFRACOMBE  RAILWAY  18G8 

COMPAKY.  Ja».  27. 


Railway  Companf^CertifiecUe  fjf  Engineer  for  Wifrk  done,  dx, — Alignment  of 
a  CaU  not  yet  payable— Ptnoer  tf  Sale — Notice  vf  Assignment  to  tJte  Share- 
holder—  Oumishee  Order  under  the  Common  Law  Procedure  Act,  1854, 
».  61,  et  seq. 

The  defendants  signed  judgment  against  a  railway  company  on  the  9th  of 
Fehruary,  186C,  and  on  the  3l8t  of  July  obtained  a  garnishee  order  nisi  imder  the 
Common  Law  Procedure  Act,  1864,  whereby  it  was  ordered  that  all  debts  due 
and  owing  or  accruing  due  from  Lord  P.,  a  shareholder  in  the  company,  should  be 
attached  to  answer  the  judgment.  On  the  12th  of  May,  the  plaintiffs  (the  con- 
tractors for  the  line)  received  from  the  company's  engineer  a  certificate  in  the 
form  agreed  on  by  the  company,  that  96,200Z.  was  due  to  them  for  work  done  and 
materials  supplied  under  the  articles  of  agreement,  one  of  the  clauses  of  which 
authorized  the  engineer  from  time  to  time  to  ''ascertain  the  extent  and  value  of 
the  works  then  executed  and  the  materials  then  provided  for  the  works  by  the 
contractors."  Of  this  a  sum  of  11,000Z.  represented  materials  provided  for,  but 
not  actually  affixed  to,  the  line.  On  the  4th  of  June,  1866,  the  company  issued 
to  the  plaintiffs  paid-up  shares  to  the  amount  of  56,200?.  in  part  satisfaction  of 
the  sum  so  certified  to  be  due.  On  the  11th  of  June  they  made  a  call  of  52.  per 
share,  payable  on  the  14th  of  July ;  and  on  the  13th  of  July  they,  by  a  deed  recit- 
ing that  they  were  indebted  to  the  plaintiffs  in  40,000?.,  assigned  the  call  to  them 
by  way  of  security,  with  a  power  of  sale  at  any  time  after  the  13th  of  October. 

Before  the  garnishee  order  was  made  absolute,  the  plaintiffs  claimed  from  Lord  P. 
1000?.,  being  the  amount  of  the  call  due  upon  200  shares  held  by  him ;  and  the 
judge  directed  an  issue,  to  try  the  validity  of  the  assignment.  Lord  P.  had  no 
actual  notice  of  the  assignment,  but  he  was  present  as  a  director  at  the  board  meet- 
ings at  which  it  was  resolved  that  the  assignment  should  be  made : — 

Edd^  that  it  was  competent  to  the  company's  engineer  to  certify  for  ''ma- 
terials f  that  the  company  might  properly  assign  the  call  as  security  for  a  bonft 
fide  debt,  though  the  time  for  payment  of  the  call  had  not  yet  arrived ;  that  the 
^gnment  was  not  rendered  invalid  by  the  power  of  sale,  inasmuch  as  the  exercise 
ef  that  power  might  be  restrained  by  injunction,  or  that  part  of  the  deed  rejected ; 
and  that,  if  notice  were  necessary  in  such  a  case  (which  the  Court  inclined  to  think 
ic  was  not),  Lord  P.  had  such  knowledge  of  the  assignment  as  amounted  to  notice. 
Watts  V.  Porter  (3  E.  &  B.  743 ;  23  L.  J.  (Q.B.)  345)  questioned. 

This  was  an  issue  to  try  whether  an  indenture  of  assignment  of 
the  13th  of  July,  1866,  whereby  the  Devon  and  Somerset  Bailway 
Company  purported  to  assign  a  call  of  51.  per  share  upon  the 
shareholders  in  that  company  to  the  plaintiffs,  by  way  of  mortgage, 
was  a  good  and  Talid  assignment  of  such  call,  as  against  the  defen« 
dants. 
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18C8  The  issue  was  as  follows: — W.  Pickering  and  J.  Pickering  afiSrm 

PicKEBiNG  and  the  Ufracombe  Eailway  Company  deny  as  follows,  that  is  to 
iLFBAcoMBB  ^7>  ^^^  ^^^  W.  Pickcring  and  J.  Pickering  affirm  that  a  certam 
Eailway  Co.  indenture  dated  the  13th  of  July,  1866,  made  between  the  Devon 
and  Somerset  Eailway  Company  of  the  one  part  and  the  said  "W^ 
Pickering  and  J.  Pickering  of  the  other  part,  and  which  is  to  the 
tenor  following,  that  is  to  say, — *'  This  indenture,  made  &c, 
Whereas  the  company  is  indebted  to  the  Pickerings,  as  the  con- 
tractors for  the  making  and  construction  of  the  said  railway,  in 
the  sum  of  40,000?.  or  thereabouts :  And  whereas  the  directors 
of  the  company  on  the  11th  of  June,  1866,  made  a  call  on  the 
shareholders  in  such  company  of  51.  per  share  upon  their  seve- 
ral shares  in  that  company,  payable  on  or  before  the  14th  of  July^ 
1866 :  And  whereas  the  Pickerings  have  applied  to  and  re- 
quested the  company  to  pay  them  the  said  sum  so  due  and  owing 
to  them  as  such  contractors  as  aforesaid,  but  which  the  com- 
pany are  unable  at  present  to  do,  and  they  have  therefore  agreed 
to  give  the  Pickerings  security  for  the  payment  thereof,  by  as- 
signing to  them  the  said  call  of  5/.  per  share  upon  the  shares 
in  the  company,  which  the  company  have  agreed  to  do  in  man- 
ner hereinafter  appearing:  Now,  this  indenture  witnesseth  that, 
in  pursuance  and  performance  of  the  said  agreement,  and  in  con- 
sideration of  40,000Z.  so  being  due  and  owing  to  the  Pickerings 
as  aforesaid,  as  the  company  do  hereby  admit  and  acknowledge^ 
they  the  company  do  assign  unto  the  Pickerings,  their  heirs,  &c., 
all  that  call  of  51,  per  share,  &c.,  and  all  moneys  which  shall 
henceforth  be  paid  or  payable  under  or  by  virtue  of  the  call, 
&a,  and  all  the  estate,  &c.,  together  with  power  in  the  name  of 
the  company  to  demand  and  sue  for  the  same,  &c.,  subject  to  a 
proviso  for  redemption  on  payment  to  the  Pickerings  on  the  13th 
of  October  then  next  of  the  40,000?.  or  such  sum  as  on  taking  ac- 
counts shall  be  found  due  to  them ;  with  power  to  the  Pickerings, 
their  executors,  &c.,  at  any  time  or  times  after  the  13th  of  October 
next,  without  any  further  consent  on  the  part  of  the  company  or 
their  successors,  to  sell  the  premises  thereinbefore  expressed  to  be 
assigned,  or  any  part  thereof,  either  together  or  in  parcels,  and 
either  by  public  auction  or  private  contract,  &c.,  and  apply  the 
proceeds  in  the  first  place  in  reimbursing  themselves  the  expenses 
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of  and  incident  to  the  sale,  and  in  the  next  place  in  satisfaction        1868 
of  the  moneys  due  and  owing  on  the  security  of  these  presents,    pioKKsiNa 
and  then  pay  the  surplus  to  the  company,  (fee,,** — is  and  operates   iltoaooiibb 
as  a  good,  valid,  effectual,  and  binding  assignment  by  the  Devon  Railway  Co. 
and  Somerset  Bailway  Company  to  the  Pickerings  of  the  said 
call,  &c.,  and  that  the  said  Devon  and  Somerset  Bailway  Com- 
pany had  power  to  make  the  said  assignment  in  the  indenture 
mentioned,  and  that  the  property  in  the  said  call  and  premises 
passed  by  the  assignment  from  the  Devon  and  Somerset  Eailway 
Company  to,  and  was  thereby  vested  in,  the  Pickerings,  at  law  or 
in  equity,  as  against  the  Ilfracombe  Kailway  Company ;  and  the 
said  Ilfracombe  Eailway  Company  deny  that  the  9aid  indenture 
is  and  operates  as  such  good,  valid,  effectual,  and  binding  assign- 
ment, and  that  the  Devon  and  Somerset  Kailway  Company  had 
8nch  power,  and  that  the  property  in  the  said  call  and  premises  so 
passed  and  vested  as  against  the  said  Ilfracombe  Bailway  Company. 

The  issue  came  on  for  trial  before  Byles,  J.,  at  the  sittings  in 
Middlesex  after  last  Michaelmas  Term,  when  a  verdict  was  found 
for  the  plaintiffs  for  10007.,  subject  to  the  opinion  of  the  Court 
upon  the  following  case : — 

1.  The  plaintiffs  carry  on  business  in  partnership  as  contractors 
for  public  works;  and  on  the  19th  of  July,  1865,  they  contracted 
\?ith  the  Devon  and  Somerset  Bailway  Company  to  make  the 
Devon  and  Somerset  railway,  in  the  manner  appearing  by  the 
articles  of  contract,  a  copy  of  which  was  annexed  to  and  was  to  be 
taken  as  part  of  the  case.  (1) 

(1)  The  material  parts  of  the  articles  able  for  the  fulfilment  by  the  oontrac- 

of  contract  were  as  follows: —  tors  of  their  obligations  with  respect  to 

Article    32.    '*  The    contract    sum  the  acquisition  of  lands,  buildings,  and 

(660,0002.,  Article  27)  shall  be  appor-  other  property,  hereinafter  referred  to  as 

tioned  as  follows,  that  is  to  say : —  their  land  obligations. 

"(A)  42,000L,  part  thereof,  shall  be         "  (C)  39,000?.,  further  part  thereof, 

considered  as  payable  for  the  fulfil-  or  such  further  sum  as  shall  be  neces* 

ment  by  the  contractors  of  their  obli-  sary,  shall  be  considered  as  being  pay- 

gations  under  Articles  1  and  2,  herein-  able  for  the  fulfilment  by  the  contrao- 

jifter  referred  to  as  their  money  obliga-  tors  of  their  obligations  with  respect  to 

tions.  the  making  of  tunnels  and  matters  in- 

"(B)  40,000?.,  further  part  thereof,  cident  thereto,  hereinafter  referred  to 

or  such  further  sum  as  shall  be  neces-  as  their  tunnel  obligations, 
sary,  shall  be  considered  as  being  pay-         **  (D)  14,000?.,  further  part  thereof, 
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1868  2.  The  defendants  on  the  9th  of  February,  1866,  obtamed  a 

PicKKBcsG  judgment  in  an  action  against  the  Devon  and  Somerset  Railway 
iLFBi^MBE  Company  for  10,500?.,  which  judgment  is  still  subsisting  and  nn* 
Railway  Co.  satisfied. 


shall  be  considered  as  being  payable  for 
the  fulfilment  by  the  oontractora,  so  far 
as  that  snm  will  extend,  with  respect 
to  the  making  and  fitting  up  of  stations 
and  the  other  works  and  conveniences 
connected  therewith,  hereinafter  referred 
to  as  their  stations  obligations. 

"  (E)  531,000/.,  residue  thereof,  shall 
be  considered  as. being  payable  for  the 
fulfilment  by  the  contractors  of  all  their 
other  obligations  under  this  contract, 
hereinafter  referred  to  as  their  general 
obligations," 

Article  35.  **  The  company's  engineer 
sliall  from  time  to  time  when  thereunto 
reasonably  requested  by  the  contractors, 
but  not  more  often  than  once  in  every 
calendar  month,  ascertain  the  extent 
and  value  of  the  works  then  executed 
and  the  materials  then  provided  for  the 
works  by  the  contractors  in  fulfilment 
of  their  tunnels  obligations,  and  also  in 
fulfilment  of  their  stations  obligations, 
and  also  in  fulfilment  of  their  general 
obligations.** 

Article  36.  "  Li  certifying,  the  com- 
pany's engineer,  with  respect  to  the 
tunnels  obligations,  shall  have  regard 
to  the  schedule  of  tunnels  prices  set 
forth  in  the  schedule  hereto  and  the 
sum  (G)  39,000?.,  and,  with  respect  to 
the  stations  obligations,  shall  have  re- 
gard to  the  schedule  of  stations  prices 
set  forth  in  the  schedule  hereto  and  to 
the  sum  (D)  14,000/.,  and,  with  respect 
to  the  general  obligations,  shall  have 
regard  to  the  sum  of  (E)  531,000/." 

Article  37.  "  For  the  performance  of 
the  articles  with  respect  to  the  general 
obligations,.the  company's  engineer,  by 
agreement  with  the  contractors,  shall 
divide  the  sum  of  631,000/.  (E)  by  the 


number  of  miles  in  the  whole  length  of 
the  railway,  exclusive  of  so  much  of 
the  railway  as  consists  of  tunnel ;  and 
the  company's  engineer  and  the  con- 
tractor shall  determine  the  proportions 
in  which  such  mileage-rate  shall  be 
divided  between  and  attributed  to  earth- 
works of  art  and  permanent  way  and 
other  works  they  think  fit  respec- 
tively." 

Article  38.  "  The  company's  engineer 
shall  from  time  to  time,  when  there- 
unto reasonably  requested  by  the  con- 
tractor, but  not  more  often  than  every 
calendar  month,  except  as  regards  per- 
manent way  materials,  deliver  to  them 
and  also  to  the  company  separate  and 
distinct  certificates  in  writing  under 
his  hand  of  the  sums  not  theretofore 
certified,  and  then  payable,  in  respect 
of  tunnels  obligations  and  stations  obli- 
gations respectively,  in  accordance  with 
this  contract,  on  account  of  the  several 
sums  (C)  39,000/.,  and  (D)  14,000?. 
and  (E)  631,000/.  respectively  expres- 
sed, but  not  including  in  any  of  his 
certificates  any  simi  otherwise  certi- 
fied." 

Article  39.  "  The  company's  engineer, 
in  making  his  certificates  with  respect 
to  sums  payable  in  respect  of  general 
obligations,  shall  have  regard  to  the 
mileage  division,  and  to  the  division 
between  chisses  of  works,  and  to  the 
mileage  progress  made  with  every  class 
of  work  respectively,  and  to  the  amouDi 
otherwise  certified  for  materials." 

Article  40.  **  The  company  will  on 
the  execution  of  these  presents  pay  or 
satisfy  to  the  contractors,  by  way  of 
advance  to  them  on  their  plant,  40,000/., 
part  of  the  sum  of  531,000/.,  and  the 
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3.  On  the  12th  of  May,  the  plaintiffs  received  from  the  com-        1S68 
pany's  chief  engineer  a  certificate  or  memorandum  that  96,2007.    Ficeebinq 
was  then  due  to  the  plaintiffs  for  work  done  and  materials  supplied   iuaA«)3iBB 
under  the  articles  of  contract.     SiXch  certificate  or  memorandum  is  Railway  Ck). 
in  the  form  agreed  upon  between  the  plaintiffs  and  the  company's 

chief  engineer  at  the  commencement  of  the  undertaking,  as  being 
the  best  adapted  for  such  certificates  or  memoranda,  haying  regard 
to  the  provisions  of  the  contract  with  respect  to  mileage  rates  and 
division  between  classes  of  work.  The  number  of  "  miles  com- 
pleted "  of  each  class  of  work  shewn  therein  was  obtained  by  esti- 
mating in  money  the  amount  due  in  respect  of  each  class  of  work, 
and  reducing  it  into  miles,  at  the  rate  of  per  mile  in  a  schedule  of 
prices  annexed  to  the  articles  of  contract. 

4.  At  the  time  when  this  certificate  or  memorandum  was  given, 
no  part  of  the  railway  was  finished.  Of  the  materials  included 
therein, — being  rails,  sleepers,  and  materials  of  a  similar  character, 
—a  portion  of  about  11,0007.  in  value  had  not  been  attached  in 
any  way  to  the  soil,  but  was  piled  up  in  stacks  upon  and  near 
the  railway,  for  the  purposes  of  its  construction. 

5.  At  the  time  when  this  certificate  or  memorandum  was 
given,  further  work  had  been  done  by  the  plaintiffs  in  excava- 
tions and  work  of  a  similar  kind  beyond  what  was  included  in 
such  certificate  or  memorandum,  to  an  amount  of  about  17,0007. 
The  reason  of  this  was,  that  the  certificate  or  memorandum 
shewed  the  amount  of  work  done  and  materials  provided  at  a 
date  of  about  a  month  previous  to  the  date  of  the  certificate  or 
memorandum. 

6.  On  the  same  12th  of  May,  1866,  the  company's  chief  engi- 
neer delivered  to  the  secretary  of  the  company  a  certificate  that 
96,2007.  was  then  due  to  the  plainti&  for  work  done  and  materials 
provided  under  the  said  articles  of  contract. 

7.  On  the  4th  of  June,  1866,  the  company,  at  the  request  of  the 
plaintiffs,  made  in  pursuance  of  the  articles  of  contract,  issued  to 
the  plaintiffs  fully-paid-up  shares  to  the  amount  of  56,20021,  in 


Bum  80  advanced  shall  be  set  off  in  such  to  time  certified  by  the  tympany's  en- 
sums  and  at  such  times  as  the  com-  gineer  as  being  payable  to  tho'Contrac- 
pany's  engineer  and  the  contractors  tors  in  respect  of  the  general  obliga- 
agree  on,  against  the  sums  from  time  tions." 
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1868        part  satisfaction  of  the  sum  so  certified  to  be  due  ;  leaving  40,OOOZ., 
PicKEMNQ    balance  thereof. 

Tlfraoombb  ^'  ^^®  plaintifis  applied  to  the  company  for  payment  of  this 
Railway  Co.  balance  of  40,OOOZ.  They  had  up  to  this  time  receiyed  from  the 
company  under  the  articles  of  contract  cash  to  the  amount  of 
3000Z.  only.  This  amount  of  cash  had  been  received  under  the 
company's  chief  engineer's  certificates  for  work  done  and  materials 
provided.  XJj)on  certificates  given  to  the  company's  solicitors  for 
sums  paid  by  the  plaintiffs  in  respect  of  the  purchase  of  land  in 
pursuance  of  the  provisions  of  the  articles  of  contract,  the  plain- 
tiffs had  received  payment  in  shares  to  an  amount  exceeding 
3000?. 

9.  At  meetings  of  the  directors  of  the  company  held  respectively 
on  the  8th  and  11th  of  June,  1866,  the  plaintiffs' application  (men- 
tioned in  par.  8),  and  the  best  mode  of  securing  payment  to  them, 
was  discussed ;  and  it  was  decided  that  a  call  should  be  made, 
and  assigned  to  the  plaintiffs  by  way  of  security  for  the  discharge 
of  their  claim. 

10.  At  the  meeting  of  the  11th  of  June,  a  call  of  5Z.  per  share, 
payable  on  the  14th  of  July,  1866,  being  the  call  in  the  issne 
mentioned,  was  made ;  and  the  company's  solicitor  was  instructed 
to  do  what  was  necessary  for  the  piu'pose  of  a  valid  assignment  of 
the  said  call  to  the  plaintiffs  by  way  of  security  as  aforesaid. 

11.  The  company  at  this  time  had  no  money  in  hand  with  which 
the  plaintiffs  demand  could  have  been  satisfied. 

12.  In  pursuance  of  the  said  instructions  to  the  company's 
solicitors,  the  indenture  set  out  in  the  issue  was  prepared  by  him; 
and  the  seal  of  the  company  was  aflSxed  thereto  on  the  13th  of 
July,  1866. 

13.  Notice  of  the  assignment  was  given  to  the  company's 
bankers,  at  whose  bank  the  call  was  made  payable ;  and  they  were 
directed  to  hold  the  money  received  by  them  in  respect  of  the  call 
for  the  plaintiffs. 

14.  The  Eight  Hon.  Lord  Poltimore  was  in  July,  1866,  the 
holder  of  200  shares  in  the  capital  of  the  company ;  and  on 
the  31st  of  July,  1866,  a  garnishee  order  nisi  was  obtained, 
whereby  it  was  ordered  that  all  debts  due  and  owing  (or  accruing 
due)  from  the  said  Lord  Poltimore  to  the  company  should  be 
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attached  to  answer  the  said  judgment  recoyered  by  the  defen-        18C8 
dants  against  the  company ;  and  at  the  date  of  the  order  Lord    Pi^ering 
Poltimore  had  not  paid  the  said  call  of  the  11th  of  June,  1866,  in  ilpracombe 
respect  of  his  said  shares ;  and  there  was  due  and  owing  from  him  Railway  Co. 
to  the  company  the  sum  of  lOOOZ.  in  respect  thereof. 

15.  Before  the  said  garnishee  order  nisi  was  made  absolute,  the 
plaintiffs  claimed  the  said  debt  of  lOOOZ.  due  from  Lord  Poltimore 
to  the  company  as  aforesaid ;  and  on  the  18th  of  September,  1866, 
it  was  ordered  by  a  judge  at  chambers  that  the  said  issue  should 
be  tried,  and  that  Lord  Poltimore  should  pay  the  amount  due  for 
the  call  into  Court,  less  21  2s.  costs,  and  that  thereupon  he  should 
be  discharged  from  the  claim. 

16.  Lord  Poltimore  has  accordingly  paid  the  said  sum  of  1000?., 
less  21.  28.,  into  Court 

17.  At  the  time  when  the  garnishee  order  nisi  of  the  31st  of 
July,  1866,  was  served  on  Lord  Poltimore,  he  had  received  no 
express  notice  that  the  indenture  of  the  13th  of  July,  1866,  had 
been  sealed  with  the  company's  seal ;  but  he  had  been  present  at 
both  of  the  meetings  of  the  directors  of  the  company  held  on  the 
8tli  and  11th  of  June,  1866,  and  had  presided  as  chairman  at  the 
latter  of  the  two  meetings. 

18.  Before  the  31st  of  July,  1866,  when  the  garnishee  order 
nisi  was  obtained,  the  plaintiff  had  received  from  the  company 
debenture  bonds  of  the  company  to  the  amount  of  35,000Z.  in  part 
satisfaction  of  their  claim  of  40,000/. 

19.  The  acts  by  which  the  defendants  and  the  Devon  and 
Somerset  Railway  Company  are  respectively  incorporated  (1)  were 
to  form  part  of  the  case. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiffs  were  entitled,  as  against  the  defendants,  to  the  1000/.> 
less  21  2«. 

The  Court  was  to  be  at  liberty  to  draw  inferences  of  fact. 

Mellish,  Q.a  (F.  M.  White  with  him),  for  the  plaintiffs.  The 
defendants,  having  signed  judgment  against  the  Devon  and  Somerset 

(1)  The  Ilfraoombe  Railway  Com-  c.  Ixxi ;  the  Devon  and  Somerset  Rail- 

r»any  was  incorporated  by  27  &  28  Vict,  way  Company  by  27  &  28  Vict,  c. 

c.  cclxxii,  amended  by  28  &  29  Vict,  cccvii. 

Vol.  m.  Z                                              2 
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1868  Eailway  Company  for  10,500Z.,  obtained  a  garnishee  order  under 
PicKEMNa  the  6l8t  section  of  the  Common  Law  Procedure  Act,  1854,  by 
iLFRAcoMBE  ^^hich  Lord  Poltimore,  who  was  indebted  to  the  Devon  and 
BailwayCo.  Somerset  Eailway  Company  in  lOOOZ.  for  a  call  of  51.  on  200 
shares  in  the  company  held  by  him,  was  ordered  to  pay  the 
amount  of  the  call  to  the  defendants.  The  plaintiffs,  the  con- 
tractors for  the  Devon  and  Somerset  railway,  claiming  to  be 
entitled  to  the  call  by  virtue  of  an  assignment  thereof  made  to 
them  by  the  directors,  an  issue  was  directed  to  try  the  validity  of 
that  assignment.  It  will  be  contended  on  the  part  of  the  de- 
fefidants  that  there  was  no  consideration  for  the  assignment,  that 
the  company  had  no  power  to  charge  the  call,  that  the  assignment 
is  bad  because  it  contains  a  power  of  sale,  and  that  Lord  Poltimore 
had  no  notice  of  the  assignment,  and  therefore  that  the  garnishee 
order  must  have  priority.  The  contention  on  the  first  point  will 
be  that  the  engineer  was  impowered  to  certify  only  for  work 
actually  done,  and  not  for  materials,  and  that,  consequently,  the 
debt  of  40,000/.  was  in  reality  only  29,000?.,  and  that  had  been 
paid.  But  the  deed  begins  with  a  recital  that  40,000?.  was  due 
from  the  company  to  the  plaintiffs ;  and,  if  the  engineer  had  de 
facto  certified  that  the  whole  was  due,  the  company  would  he 
bound  by  that  certificate. 

[BoviLL,  C.J.  Or,  suppose  there  was  no  certificate  at  all,  but 
the  company  chose  to  acknowledge  themselves  liable.] 

Then  it  will  be  said  that  the  assignment  of  the  call  was  ultra 
vires,  and  the  case  of  Chambers  v.  Mancliesier  and  Milford  BaUway 
Company  (1),  where  raising  money  upon  Lloyd's  bonds  was  held  to  be 
illegal,  will  be  relied  on.  But,  though  it  may  be  illegal  to  borrow 
money  upon  a  security  of  that  description,  there  can  be  nothing 
illegal  in  a  railway  company  paying  its  debts,  or  giving  a  security 
for  a  debt  when  unable  to  pay  it.  As  to  the  power  of  sale,  that  pro- 
bably got  in  through  inadvertence ;  at  all  events,  if  there  be  any 
illegality  in  that,  it  may  be  rejected,  and  the  deed  may  neverthe- 
less be  good.  As  to  notice,  the  necessity  for  that  rests  upon  the 
decision  of  the  majority  of  the  Court  of  Queen's  Bench  in  Waits  t. 
Porter.  (2)     The  authority  of  that  judgment  is  much  diminished 

(1)  5  B.  &  S.  588 ;    33  L.  J.  (Q.B.)  (2)  3  E.  &  B.  743 ;    23  L.  J.  (Q-B.) 

268.  345. 
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by  the  dissent  of  Erie,  J. ;  and  it  is  entirely  disposed  of  by  the        ises 
cases  of  Beavan  y.  Lord  Oxford  (1)  and  Kinderley  v.  Jervis.  (2)       ~  tickebikg" 

V. 

Eeane,  Q.C.  (Bridge  with  him), for  the  defendants.    The  assign-  i'f.^^'^^cl. 
ment  in  question  was  clearly  bad.     There  was  no  debt  due  from 
the  company  to  the  plaintiffs  at  the  time  the  assignment  was 
made.    The  engineer  had  no  power  to  certify  for  materials  which 
had  not  been  actually  aflSxed  to  the  line. 

[BoviLL,  C.J.  Could  the  company,  after  that  deed,  say  in  a 
court  of  equity  that  they  were  not  indebted  to  Messrs.  Pickering 
in  40,000/.  ?] 

It  was  not  competent  to  the  company  to  assign  the  call.  Xo 
doubt,  they  had  a  right  to  make  a  call,  and  to  dispose  of  the  fruits 
of  it  in  paying  their.debts.  But,  until  the  money  was  actually  in 
their  hands,  they  had  no  right  to  deal  with  it.  The  borrowing 
powers  of  the  company  are  contained  in  ss.  38 — 55  of  the  Com- 
panies Clauses  Consolidation  Act,  1845  (8  &  9  Vict  c.  16).  This 
transaction  sins  against  those  provisions,  and  especially  against  s.  43. 

[BoviLL,  C.J.  Is  there  anything  in  the  general  or  the  special 
act  imposing  any  restrictions  on  the  payment  of  debts  by  the 
company  ?] 

The  borrowing  power  of  the  company  is  restricted  by  s.  8  of  the 
special  act,  27  &  28  Vict.  c.  cccvii,  to  166,000Z.;  but  that  power 
was  not  to  be  exercised  until  the  whole  of  the  capital  of  500,000?. 
should  be  subscribed  for  or  taken  bona  iBde,  and  one  half  of  that 
amount  actually  paid  up.  It  would  manifestly  be  a  gross  breach 
of  duty  for  the  company  to  sell  a  future  call  themselves :  this  deed 
impowers  Messrs.  Pickering  to  sell.  Is  there  anything  in  any  of 
the  statutes  to  warrant  that  ? 

[Bovuj.,  C.J.  The  deed  may  be  invalid  as  to  the  power  of  sale, 
and  yet  be  good  as  to  the  rest.] 

It  is  clearly  contrary  to  the  general  scope  and  policy  of  the  act  » 

to  assign  the  right  to  a  call,  whether  actually  payable  or  only 
accruing  due.  Then,  the  deed  is  inoperative  as  against  the 
garnishment   order  of  the  judgment-creditor,  no  notice  thereof 


t3" 


(1)  6  D.  M.  &  G.  492 ;    25  L.  J,     and  see  Eyre  v.  M'Dowell,  9  H.  L.  619, 
<Cb.)  299.  642. 

(2)  22  Beav.  1 ;  25  L.  J,  (Ch.)  538 ; 

Z  2  2 


244  COURT  OF  COMMON  PLEAS.  [L.B, 

1868  having  been  given  to  the  garnishee.  In  WoMs  v.  Porter  (l),whicb 
PicKEiiiNG  arose  upon  s.  14  of  the  1  &  2  Vict.  c.  110,  A.,  an  attorney  em- 
iLFRAcoinTE  P^^J®^  ^7  ^-  ^^  invest  money,  lent  it  to  C.  on  an  agreement  bv 
Bailway  Co.  which  C,  as  a  security,  charged  his  interest  in  5000Z.  Consols 
standing  in  the  names  of  trustees  in  trust  for  C.  A.  neglected  to 
give  notice  to  the  trustees.  Subsequently  to  this  loan  a  judgment- 
creditor  of  C.  obtained  a  charging  order  under  the  statute,  notice 
of  which  was  given  to  the  trustees.  0.  took  the  benefit  of  the 
Insolvent  Act  B.  brought  an  action  against  A.  for  negligence : 
and,  on  the  trial,  the  judge  directed  the  jury,  in  estimating  the 
damages,  to  consider  that,  as  no  notice  had  been  given  to  C.'s 
trustees  of  the  charging  in  favour  of  B.,  the  subsequent  charge 
created  by  the  judge's  order  had  priority  over  it.  Upon  a  rule  for 
a  new  trial,  the  majority  of  the  Court  (Erie,  J.,  dissenting)  held 
that  the  direction  was  correct,  and  that  the  judgment-creditor  had 
the  same  rights  as  a  subsequent  incumbrancer  without  notice,  and 
was,  therefore,  to  be  preferred  in  equity  to  A.  That  decision 
appears  to  have  been  somewhat  dissented  from  in  Beavan  v.  Lml 
Oxford  (2),  and  Kinderley  v.  Jervis,  (3)  It  was,  however,  followed 
by  this  Court  in  NichoUs  v.  Rosewame,  (4)  The  point  also  arose 
in  Sympson  v.  Prothero  (5)  and  Webster  v.  Webster.  (6)  The  sub- 
ject is  likewise  discussed  in  Miller  on  Equitable  Mortgages,  188 
et  seq.  192.  There  is  a  most  material  distinction  between  the 
case  put  by  Erie,  J.,  in  Watts  v.  Porter  (1)  and  the  present  case. 
The  defendants  are  not  in  the  position  of  a  person  who  has  not 
trusted  to. the  funds  of  the  company.  Proper  notice,  therefore, 
ought  to  have  been  given.  In  Eirsch  v.  Coates  (7),  it  was  held  br 
this  Court  that  an  order  upon  a  garnishee  under  the  Common  Law 
Procedure  Act,  1854,  has  no  operation  upon  debts  of  which  the 
judgment-debtor  has  already  divested  himself  by  assignment.  The 
ground  of  the  decision  is  thus  stated  by  Willes,  J.  (8)  :  "  I  think 
♦  tliis  statute  must  be  construed  like  any  other  statute,  giving  its 

words  their  plain,  ordinary,  and  proper  sense.    So  construing  it,  I 

(1)  3  E.  &  B.  743 ;  23  L.  J.  (Q.B  )  345.    (5)  26  L.  J.  (Ch.)  671. 

(2)  6  D,  M.  &  G.  492 ;  25  L.  J.    (6)  31  L.  J.  (Ch.)  665. 

(Ch.)  299.  (7)  18  C.  B.  757 ;  25  L.  J.  (C.P) 

(3)  22  Beav.  1 :  25  L.  J.  (Ch.)  538.  315. 

(4)  6  C.  B.  (N.  S.)  480;  28  L.  J.  (8)  18  C.  B.  at  p.  764;  25  L  J. 
(C.P.)  273.  (C.P.)  at  p.  317. 
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think  it  can  only  operate  to  give  the  judgmenlrcreditor  the  same       186S 
degree  of  charge  npon  the  debts  which  are  the  subject  of  the  order  "^ckebikg 
as  an  assignment  in  bankruptcy  would  gire, — such  as  the  judg-  i,.toj^*combe 
ment-debtor  was  entitled  to  at  law  and  in  equity."    The  lien  re-  Railway  Co. 
ferred  to  in  the  29th  and  30th  sections  of  the  Common  Law  Pro- 
cedure  Act,  1860  (23  &  24  Vict.  c.  126),  must  mean  a  lien  in  fact, 
—the  actual  manual  possession  of  the  thing.    A  charge  means 
that  in  equity  which  is  equivalent  to  a  lien  at  law.    To  make  it 
available,  there  must  be  notice. 

MeUiA,  Q.C.t  in  reply.    The  certificate  is  in  the  form  which  is 
usual  in  contracts  for  the  making  of  what  are  called  contractors' 
lines ;  and  it  is  expressly  found  in  paragraph  3  of  the  special  case 
to  be  in  the  form  agreed  upon  between  the  plaintiffs  and  the  com- 
pany's chief  engineer.    It  was  quite  within  the  power  of  the 
engineer  to  certify  for  materials,  though  not  actually  affixed  to  the 
soil.    The  35th  article  of  the  contract  (1)  distinctly  authorizes 
him  to  do  so.    It  is  immaterial  whether  the  assignment  included 
future  debts,  because  enough  of  the  40,000Z.  still  remained  unpaid 
at  the  date  of  the  assignment  and  of  the  garnishee  order.    It  is 
not  suggested  that  there  is  any  direct  illegality  in  making  an 
assignment  of  a  call ;  but  it  is  said  that  such  a  mode  of  paying  the 
company's  debt  is  contrary  to  the  policy  of  the  act.     This  is  a 
doctrine  which  the  Court  will  not  favour  or  extend.     The  capital 
of  the  company  and  its  borrowing  powers  are  it  is  true  limited ; 
the  former,  by  s.  5  of  the  special  act,  to  500,000/. ;  the  latter,  by 
&  8,  to  166,0002.    The  assignment  in  question  does  not  increase  the 
capital ;  nor  is  it  a  borrowing  of  money.    It  is  a  mere  mode  of 
paying  an  admitted  debt,  and  therefore  no  violation  of  any  statute. 
All  that  can  be  said  is,  that  the  company  preferred  paying  their 
contractors,  in  order  that  the  line  might  be  completed,  to  paying 
the  debt  due  to  the  Ilfracombe  Bail  way  Company.    This  is  not  an 
assignment  of  a  future  call,  but  of  a  call  already  made,  which  was 
debitum  in  prsBsenti  solvendum  in  future.    It  is  competent  to  a 
railway  company  to  contract  in  any  way  which  is  not  ultra  vires, 
that  is,  "  which  is  not  forbidden  expressly  or  by  implication  by  the 
acts  of  parliament  relating  to  these  companies :"  per  Parke,  B.,  in 
South  Yorkshire   Railway  and   River    Dun   Company  v.    Great 
(1)  Ante,  p.  238. 
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1868  Northern  Bailway  Company.  (1)  The  onus  of  shewing  that  the 
PicKEBUja  transaction  was  ultra  vires  lies  upon  the  defendants.  Then,  as  to 
Ilfracombb  ^^^  power  of  sale,  which  could  not  have  been  exercised,  if  at  all. 
Railway  Go.  until  after  the  13th  of  October,  1866, — assuming  it  to  be  bad,  that 
does  not  necessarily  vitiate  the  assignment  The  only  consequence 
will  be  that  the  plaintiffs  may  be  restrained  by  injunction  from 
carrying  that  power  into  execution.  Lord  Poltimore  had  notice  of 
the  assignment.  He  was  present  at  the  meetings  at  which  the  reso- 
lution to  give  it  was  come  to,  though  not  when  the  seal  of  the  com- 
pany was  affixed  to  it  The  courts  of  equity  treat  knowledge  and 
means  of  knowledge  as  equivalent  to  notice.  WatU  v.  Porter  (2) 
was  not  a  case  under  the  garnishee  clauses  of  the  Common  Law 
Procedure  Act,  1854,  but  under  the  1  &  2  Vict  c  110,  s.  14,  the 
language  of  which  is  widely  different ;  for,  under  that  section,  the 
order  is  to  have  the  same  effect  as  if  the  debtor  had  made  the^ 
assignment ;  whereas,  in  the  6l8t  section  of  the  17  &  18  Vict  c 
125,  the  words  are  "  that  any  other  person  is  indebted  to  the  judg- 
ment-debtor," and  these  words  have  been  construed  to  mean 
indebted  in  law  and  in  equity.  If  the  debt  has  been  assigned,  the 
garnishee  is  not  indebted  to  the  judgment-debtor  within  those 
words.  The  creditor  of  the  judgment-debtor  can  have  no  greater 
rights  than  the  judgment-debtor  himself  has.  The  test  is,  could  the 
judgment-debtor  have  maintained  an  action  for  the  debt  ?  If  the 
garnishee  would  have  had  a  defence  in  law  or  in  equity  to  such 
an  action,  he  clearly  is  not  indebted  to  the  judgment-debtor  within 
the  meaning  of  the  act  The  decision  in  Watts  v.  Porter  (2),  if  not 
expressly  overruled  by  the  cases  of  Beavan  v.  Lord  Oxford  (3)  and 
Kinderley  v.  Jervis  (4),  was  evidently  not  approved  of, — ^the  learned 
judges  in  both  those  cases  agreeing  with  the  opinion  of  Erie,  J.; 
and  this  Court  will,  if  necessary,  adopt  the  same  view.  In  the  other 
equity  cases  referred  to,  there  was  actual  notice.  In  none  of  the 
cases  has  this  precise  question  arisen. 

BoviLL,  C  J.  I  am  of  opinion  that  the  plaintiffs  are  entitled  to 
judgment  The  question  arises  upon  an  interpleader  issue,  and 
turns  upon  the  validity  of  a  deed  executed  on  the  13th  of  July, 

(1)  9  Ex,  55, 89 ;  22  L.  J.  (Ex.)  305,  (3)  6  D.  M.  &  G.  492 ;  25  L.  J.  (Ch.) 
316.                                                            299. 

(2)  3  E.  &  B.  743 ;  23  L.  J.  (Q.B.)  345.         (4)  22  Beav.  1 ;  25  L.  J.  (Ch.)  533. 
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1866,  whereby  the  Devon  and  Somerset  Eailway  Company  assigned        1868 
to  Messrs.  Pickering,  a  call  made  on  the  shareholders  of  5?.  per    Pickering 
share  on  the  11th  of  June,  1866,  which  was  not  payable  until  the  ,      *'• 
14th  of  July.     The  first  objection  taken  to  the  validity  of  the  deed  Eailway  Co, 
was  that  there  was  no  debt  actually  due  to  the  plaintiffs,  for  which 
the  deed  coidd  be  a  security.     Upon  the  statements  in  the  case,  it 
clearly  appears  that  a  certain  amount  was  payable  from  the  com- 
pany to  the  plaintiffs.     The  question  resolves  itself  into  this, 
whether  a  sum  of  11,000?.  worth  of  rails,  sleepers,  and  other  ma- 
terials mentioned  in  the  fourth  paragraph  of  the  case,  was  to  be 
considered  and  treated  as  part  of  the  debt.     It  was  urged  on  the 
part  of  the  defendants  that  the  engineer  had  no  power  under  the 
articles  of  contract  to  certify  in  respect  of  rails  and  materials  not 
actually  used.     But,  considering  the  nature  of  the  contract,  and 
referring,  amongst  others,  to  article  35,  I  come  to  the  conclusion 
that  the  engineer  was  to  certify  not  only  for  permanent  work  com- 
pleted on  the  line,  but  also  for  materials  provided  for  its  construction. 
If  the  engineer  had  power  to  certify  for  materials,  he  has  done  so ; 
consequently  this  objection  fails.    But,  independently  of  that,  sup- 
posing there  was  no  clause  in  the  contract  impowering  the  engineer 
to  certify  for  any  other  than  work  actually  completed,  it  seems  to 
me  to  be  perfectly  competent  to  the  parties  to  agree  that  the  value 
of  rails  and  other  materials  brought  upon  the  line  and  intended  to 
be  used  in  its  construction,  should  form  part  of  the  sum  to  be  cer- 
tified for  as  due.    K  it  were  necessary  so  to  decide,  I  should  also 
be  inclined  to  hold  that  the  assignment  was  to  be  a  security  not 
only  for  the  sum  certified  to  be  due,  but  also  for  the  balance  which 
might  become  due  to  the  contractors  down  to  the  13th  of  October, 
1866.    The  next  objection  to  the  deed  is,  that  the  company  had  no 
power  to  assign  the  call  in  question.    It  is  said  that  it  purports  to 
<^ign  a  future  call.     The  call  had  been  made,  but  the  time  for 
payment  had  not  arrived.     It  was  properly  described  by  Mr.  Hel- 
lish as  a  debt  due,  but  not  payable.     The  primary  object  for  the 
application  of  the  company's  property  is  the  payment  of  its  debts ; 
and  I  cannot  understand  why  an  assignment  for  that  purpose  of  a 
debt  due  to  the  company  should  be  held  to  be  invahd.     There  is 
T^o  authority  that  I  am  aware  of  for  such  a  proposition.  It  clearly  is 
3iot  contrary  to  the  powers  of  the  company.    Our  attention  has  been 
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1868  called  to  the  clauses  in  the  general  act  and  in  the  Devon  and  Somer- 
PicKEEixG  set  Bail  way  Act  regulating  the  borrowing  powers  of  the  company ; 
iLFSAcoHBB  aud  it  was  contended  that  the  assignment  of  a  call  is  contrary  to 
AiLWAY  ^j^^  policy  of  the  acts.  The  Companies  Clauses  Consolidation  Act, 
1845,  however,  in  s.  43,  expressly  provides  that  in  certain  cases  a 
future  call  may  be  assigned.  This  is  not  a  case  of  borrowing :  and 
there  is  no  pretence  for  saying  that  there  is  any  prohibition  against 
the  assignment  of  a  call  for  the  payment  of  debts.  There  are  no 
special  provisions  as  to  the  mode  in  which  the  company  shall  pay  its 
debts.  Why  are  we  to  imply  a  prohibition  to  the  company  to  assign 
one  debt  due  to  them  for  the  bona  fide  purpose  of  paying  a  debt 
justly  due  from  them  ?  I  see  no  reason  for  it  Then  it  is  said  that 
the  assignment  was  invalid  because  it  contains  a  power  for  the 
assignees  to  sell  the  call  at  any  time  after  the  13th  of  October. 
But,  if  this  call  was  property  of  the  company  which  they  had  power 
to  assign,  I  do  not  see  why  the  assignee  might  not  sell  it  It  may 
be  that  this  was  an  improvident  contract  for  the  directors  to  enter 
into,  and  might  involve  them  in  responsibility ;  or  it  may  be  that 
the  assignees  may  render  themselves  liable  to  an  action  if  they  sell 
for  less  than  a  fair  and  reasonable  sum.  But,  at  all  events,  assum- 
ing the  power  of  sale  t3  be  invalid,  it  seems  to  me  that  the  only 
result  would  be  that  the  deed  as  to  this  part  of  it  would  become 
inoperative ;  but  that  would  not  interfere  with  the  rest  of  it.  The 
last  objection  urged  by  the  defendants'  counsel  was,  that  notice  of 
the  assignment  must  be  given  to  the  person  whose  debt  is  assigned, 
in  order  to  make  the  assignment  available  as  against  a  creditor. 
The  validity  of  this  objection  turns  upon  the  doctrine  of  the  courts 
of  equity.  As  between  the  assignor  and  the  assignee,  it  is  clear 
that  no  notice  is  necessary.  As  to  third  persons,  there  has  been 
some  difference  of  opinion ;  the  majority  of  the  Court  of  Queen's 
Bench,  in  Watts  v.  Porter  (1),  holding  that  the  assignment  with- 
out notice  was  inoperative  as  against  a  subsequent  judgment- 
creditor  ;  but  the  Lord  Chancellor  [Gran worth]  and  Lords  Justices 
Knight  Bruce,  and  Turner,  in  Beavan  v.  Lord  Oxford  (2),  and  the 
Master  of  the  Kolls  [Sir  J.  Eomilly],  in  Einderley  v.  Jervis  (3) 

(1)3E.&B.743;23L.J.(Q.B.)345.  (3)22    Beav.   1;    25   L.  J.  (Ch.) 

(2)  6  D.  M.  &  G.  492;   25  L.  J.      538. 
(Ch.)  299. 
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holding  the  contrary  doctrine.    It  is  unnecessary  to  raise  that        1868 
question  upon  the  present  occasion,  because  Lord  Poltimore  was  a    ^lCKERI^*a 
party  assenting  to  the  deed :  he  was  acting  as  chairman  at  the  jlprJJ'^jjbe 
board  at  which  the  seal  of  the  company  was  directed  to  be  put  to  it.  Railway  Co. 
It  must  be  assumed,  therefore,  that  what  was  done  was  done  with  his 
assent.    But,  if  it  were  necessary  to  decide  between  this  conflict  of 
authority,  I  should  have  no  hesitation  in  agreeing  with  the  opinions 
of  Erie,  C.J.,  in   Waita  v.  Porter^  and  of  the  Lord  Chancellor, 
Lords  Justices,  and  Master  of  the  Bolls  in  the  two  chancery  cases. 
I  am  therefore  of  opinion  that  all  the  objections  fail,  and  that  the 
plaintiff  is  entitled  to  judgment. 

WiLLEs,  J.  I  am  of  the  same  opinion.  As  to  the  first  point, 
that  this  was  an  assignment  to  Messrs.  Pickering  without  consider- 
ation or  upon  a  consideration  which  has  failed,  that  turns  upon  a 
question  of  fact,  viz.  whether  the  value  of  the  materials  (11,000Z.) 
was  within  the  deed,  or  whether  the  contract  as  to  that  might  not 
have  been  a  mere  arrangement  whereby  the  company  were  to  have 
a  lien  upon  the  materials.  It  is  not  necessary  to  go  into  the 
second  branch  of  the  question ;  for,  I  am  of  opinion,  upon  the  true 
construction  of  the  deed,  that  it  was  quite  competent  to  the  en- 
gineer to  certify  for  materials  brought  upon  the  line  for  the  pur- 
pose of  being  used  there.  Then  it  was  said  that  the  assignment 
of  the  call  was  beyond  the  powers  of  the  company,  and  therefore 
void,  because  it  was  to  secure  a  debt  which  the  company  had  in- 
curred. But  I  see  no  reason  why  a  debt  due  from  the  company 
should  not  be  secured,  or  why  they  should  not  pay  their  creditors 
out  of  moneys  arising  from  calls  when  received.  Next,  it  is  said 
that  this  deed  contains  a  power  so  repugnant  and  wasteful,  that  it 
is  impossible  the  legislature  should  have  intended  that  the  com- 
pany should  enter  into  such  a  bargain.  I  do  not  say  that  I  am 
satisfied  that  the  assignment  would  not  be  void  if  the  power  of 
sale  could  not  be  severed  from  the  rest  of  the  deed.  Any  attempt, 
however,  to  act  upon  that  power  in  a  manner  which  might  be 
detrimental  to  the  company,  would  be  controlled  by  the  Court  of 
Chancery,  who  would  expunge  so  much  as  is  beyond  the  powers  of 
the  company,  leaving  the  useful  part  of  the  deed  untainted  by  the 
unavailing  part.    A  distinction  has  been  taken  in  this  respect 
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186S 


between  a  deed  which  is  in  part  made  Toid  by  statute,  and  one 


ric^EBiKo  which  is  void  in  part  by  the  common  law.  In  Maleverer  v.  iJed- 
Ilfiucombe  ^A^w  (1)>  a  sheriflTs  bond  having  been  taken  in  a  form  other  than 
Railway  Co.  ^j^^^.  prescribed  by  the  23  H.  6,  c.  9,  it  was  objected  that  it  was 
altogether  void,  the  statute  enacting  "  that  bonds  taken  in  any 
other  form  should  be  void :"  but  Twisden,  J.,  said :  "  I  have  heard 
Lord  Hobart  say  upon  this  occasion,  that,  because  the  statute 
would  make  sure  work,  and  not  leave  it  to  exposition  what  bonds 
should  be  taken,  therefore  it  was  added  that  bonds  taken  in  any 
other  form  should  be  void ;  for,  said  he,  the  statute  is  like  a  tyrant; 
where  he  comes  he  makes  all  void :  but  the  common  law  is  like  a 
nursing  father,  makes  void  only  that  part  where  the  fault  is,  and 
preserves  the  rest*'  But,  after  the  long  series  of  decisions  on  the  I 
subject,  it  is  too  late  to  make  that  distinction  now.  In  truth,  as  | 
w  as  said  by  Wilmot,  C. J.,  in  CoHins  v.  Blantem  (2),  "  the  common 
law  is  nothing  else  but  statutes  worn  out."  The  distinction  now 
applies  only  where  the  statute  makes  the  deed  void  altogether. 
The  general  rule  is  that,  where  you  cannot  sever  the  illegal  from 
the  legal  part  of  a  covenant,  the  contract  is  altogether  void ;  but, 
where  you  can  sever  them,  whether  the  illegality  be  created  by 
statute  or  by  the  common  law,  you  may  reject  the  bad  part  and 
retain  the  good.  One  of  the  series  of  cases  of  that  sort  is  GW*^ 
V.  Kmg  (3),  where  a  covenant  to  pay  rent  and  taxes  was  held  not 
to  be  avoided  by  including  property-tax.  Another  authority  which 
may  be  referred  to  is  Payne  v.  Mayor,  c&c,  of  Brecon  (4),  where 
the  corporation  had  by  a  deed  which  was  ultra  vires  borrowed 
money  for  a  purpose  to  which  the  borough-fund  was  inapplicable, 
though  the  substance  of  the  deed  was  held  bad,  yet  the  covenant 
for  re-payment  of  the  money  was  held  to  be  good  and  capable  of 
being  enforced.  Baieman  v.  Mayor,  &c.,  of  AsJUon  (5)  is  to  the 
same  effect.  The  last  point  is  that  notice  to  Lord  Poltimore  was 
necessary,  and  none  was  given.  That  turns  upon  this,  whether  the 
Gist  section  of  the  Common  Law  Procedure  Act,  1854,  intended 

(1)  1  Mod. 35  ;  1  Sid. 456^  2  Saund.  (4)  3  H.  &  X.  572 ;  27  L.  J.  (Ei) 
78 ;  1  Vent.  39 ;  2  Keb.  536, 596,  625.  495. 

(2)  2  Wils.  341 ;    1  Smith's  L.  C.  (5)  3  H.  &  N.  323  ;   27  L.  J.  (Ex.) 
6th  ed.  325,  334.  458. 

(3)  11  East,  165. 
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to  give  the  garnishee  something  more  than  the  debtor  himself  was       186S 
entitled  to.    But,  as  was  pointed  out  by  Mr.  Mellish,  there  is  no  ~p,ckkb,jjo 
such  language  in  the  act.     The  opinion  of  the  majority  of  the   ilfracosibe 
Court  in  Watts  v.  Porter  (1)  created  an  exception,  on  the  1  &  2  Railway  Co. 
Vict  c.  110,  s.  14,  to  the  rule  which  applies  generally,  and  which 
was  applied  in  this  Court  more  than  a  hundred  years  ago  in  the 
case  of  the  statutory  execution  under  the  bankrupt  law,  that  the 
creditors  can  have  no  more  than  the  debtor  was  entitled  to  at  law 
as  well  as  in  equity.    But,  since  the  cases  of  Beavan  y.  Lord  Ox- 
ford (2)  and  Kinderley  v.  Jervis  (3),  it  is  open  to  grave  doubts 
whether  the  opinion  of  Erie,  C.J.,  in  Waits  t.  Porter  (1)  was  not 
the  more  correct  one.  (4)  But,  upon  the  construction  of  the  61st  sec- 
tion of  the  Common  Law  Procedure  Act,  1854, 1  think  the  de- 
fendants have  failed  to  shew  that  any  such  exception  was  intended 
to  apply  to  this  case.     Further,  I  think  the  fact  fails ;  for.  Lord 
Poltimore  had  notice.    Upon  the  whole  case,  I  agree  with  my 
Lord  that  the  plaintiffs  are  entitled  to  judgment. 

Eeatikg,  J.  I  am  of  the  same  opinion.  The  reasons  have  been 
60  fully  gone  into  by  my  Lord  and  my  Brother  Willes,  that  I  do 
not  think  it  necessary  to  add  anything. 

Montague  Smith,  J.    I  am  of  the  same  opinion. 

Judgment  for  the  plaintiffs. 

Attorneys  for  plaintiffs :  Randall  (&  Angier. 
Attorneys    for    defendants:    Bircham^    Dalrymple,    Drake,   dt 
Bircham. 

(1)3E.&B.743;23L.J.(Q.B.)345.         (3)22  Beav.    1;    25  L.  J.    (Ch.) 
(2)  6  D.  M.  &  G.  492 ;    25  L.  J.      638. 
(CL)  299.  (4)  See  BoUnaon  v.  Keshitt,  post  264. 
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1868  VANDERBYL  v.  SIR  J.  N.  M*KENNA,  Kkt.,  axd  Others. 

'^^^'  ^^'       Arhiiration— Amendment  of  Order  of  Reference^  Order  "  by  Consent  ^—Omission 
of  Power  to  Amend — Striking  out  Parties,  under  15  &  16  Vict,  c.  76,  s.  37. 

It  is  not  competent  to  the  Court  to  amend  an  order  of  reference  which  has  been 
drawn  up  "by  consent,"  unless  it  be  made  manifest  that  there  has  been  some 
omission  on  the  part  of  its  oflBcer,  or  that  by  some  accident  or  mistake  the  order 
is  not  in  accordance  with  the  intention  of  the  parties,  or  that  some  fraud  has  been 
practised. 

A  consent  order  was  drawn  up  in  a  printed  form  wliich  contained  no  power  to 
the  arbitrator  to  amend : — 

Held,  that  the  order  could  not  be  amended  by  inserting  therein  a  power  to 
amend. 

The  plaintiff  sued  A.,  B.,  and  C,  upon  a  joint  contract,  and  after  plea  entered  a 
nolle  prosequi  as  to  B.  and  C,  and,  failing  to  prove  a  joint  contract  by  the  three, 
sought  to  amend  the  record  by  striking  out  of  it  the  names  of  B.  and  C. : — 

Held,  per  Bovill,  C.J.,  not  an  amendment  warranted  by  s.  37  of  the  Common 
Law  Procedure  Act,  1852, 

The  first  count  of  the  declaration  stated  that,  in  consideration 
that  the  plaintiff  would,  on  behalf  of  the  defendants,  enter  into  a 
contract  in  his  own  name  as  the  principal  contracting  party,  for  the 
purchase  of  certain  lands  and  houses  for  a  large  sum  of  money,  and 
upon  certain  terms  imposing  heavy  responsibilities  and  liabilities 
upon  the  plaintiff,  the  defendants  promised  and  agreed  to  hold 
harmless  from  and  indemnify  the  plaintiff  against  the  said  contract 
Mid  all  liabilities  of  the  plaintiff  thereunder:  General  averment 
that  all  conditions  precedent  were  fulfilled,  &c:  Breach,  that, 
although  the  plaintiff  was  called  upon  and  required  to  specifically 
perform  the  contract,  and  was  under  a  liability  by  reason  of  the  con- 
tract so  to  do,  the  defendants  did  not  perform  their  promise  to  hold 
harmless  or  indemnify  the  plaintiff  from  or  against  the  said  lia- 
bility or  the  damage  thereinafter  mentioned,  but  wholly  repu- 
diated their  promise  and  their  responsibility  on  account  of  the  con- 
tract ;  and  the  plaintiff,  by  reason  of  his  having  the  said  liability 
enforced  against  him,  was  put  to  inconvenience  and  loss  and  damage, 
and  had  a  bill  filed  in  Chancery  against  him  for  the  specific 
performance  of  the  contract,  the  performance  of  which  would  have 
entailed  great  loss  to  the  plaintiff;  and  the  plaintiff,  in  order  to 
prevent  and  diminish  such  loss,  and  in  order  to  release  himself  from 
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the  liability  to  perform  the  contract,  was  compelled  to  pay  and  did        1868 
pay  large  soms  of  money,  and  was  thereby  damnified  through  his  Vamdbrbtl 
liability  upon  the  contract.  M'Kkxna. 

There  was  also  a  count  for  money  paid,  interest,  and  money 
found  due  upon  accounts  stated. 

The  defendant  pleaded,  to  the  first  count,  that  he  did  not  pro- 
mise, that  the  plaintiff  did  not  enter  into  the  contract,  and  that  he 
(the  defendant)  did  not  make  the  said  contract  as  alleged,  and  to 
the  rest  of  the  declaration  never  indebted. 

The  other  defendants,  Stock  and  Femie,  severally  pleaded  similar 
ple&s,  and  also  each  a  plea  setting  up  a  deed  of  inspectorship  and 
release  under  the  Bankruptcy  Act,  1861,  24.&  25  Vict.  c.  134. 

The  plaintiff  joined  issue  on  the  pleas  of  M'Eenna,  and  entered  a 
nolle  prosequi  as  to  the  defendants  Stock  and  Femie. 

The  following  were  the  particulars  of  the  plaintiff's  claim  under 
the  indebitatus  count : — 

"Money  paid  by  the  plaintiff  to  the  vendors  of  the 
premises  agreed  to  be  purchased  by  the  plaintiff  for 

the  defendants £7000    0    0 

"  The  costs  of  Mr.  Crump,  the  plaintiff's  solicitor, 
in  and  about  the  preparation  of  the  conveyance  of 

the  said  premises 141  16    0 

"  The  like  of  the  Chancery  proceedings  instituted 
against  the  plaintiff,  consequent  upon  the  breach  of 

contract 73    0    0 

The  cause  was  set  down  for  trial  for  the  sittings  after  Trinity 
Term,  1867,  but  was  made  a  remanet.  On  the  12th  of  August,  in 
that  year,  the  plaintiff  and  the  defendant  M'Kenna,  without  the 
intervention  of  their  attorneys,  agreed  to  leave  the  matter  in  dis- 
pute between  them  to  the  arbitrament  of  their  respective  junior 
counsel,  viz.  Mr.  Watkin  Williams  and  Mr.  J.  P.  Murphy,  and  the 
following  document  was  drawn  up  and  signed  by  them  : — 
^  Memorandum.  Vanderbyl  v.  M^Kenna. 
''  We,  the  undersigned  litigants  in  the  above  action,  hereby  agree 
to  leave  the  question  or  questions  in  dispute  between  us  to  the 
arbitration  of  our  junior  counsel,  Messrs.  Williams  and  Murphy, 
with  instructions  to  them  to'  call  in  an  umpire,  if  necessary,  and 
such  umpire  to  be  agreed  upon  before  the  arbitration  commences ; 


254  COUBT  OP  COMMON  PLEAS.  [L.  R 

18G8  and  we  hereby  agree  to  accept  the  result  of  such  arbitration  as  a 
Vakderbyl"  filial  ^^d  complete  settlement  of  all  matters  in  dispute  between  us 
M^Ken-na.     in  this  action." 

A  formal  order  of  reference  (the  draft  of  which  was  settled  and 
approved  by  the  respective  attorneys)  was  on  the  28th  of  August 
drawn  up  in  the  cause,  by  consent,  whereby  it  was  ordered  **  that 
all  matters  of  difference  in  this  cause  between  the  said  Phihp 
Vanderbyl  and  Joseph  Neale  M*Kenna  be  referred,"  &c. :  but,  the 
gentlemen  named  thinking  it  inexpedient  that  they  should  take 
upon  themselves  the  character  of  arbitrators,  it  was  ultimately 
arranged  that  the  matters  should  be  referred  to  another  barrister; 
and  accordingly  a  freah  order  was  drawn  up  on  the  Slst  of  October 
(the  draft  having,  as  before,  been  settled  and  approved  by  the  re- 
spective attorneys),  appointing  Mr.  Clark  the  arbitrator.  Neither 
of  these  orders  contained  any  power  of  amendment;  such  fresli 
order  being  also  drawn  in  the  cause  by  consent;  and  it  was 
thereby  ordered  that  "all  matters  in  difference  in  this  cause 
between  the  plaintiff  and  the  defendant  M*Kenna  be  referred,"  &c 

When  the  case  came  before  the  arbitrator,  it  was  opened  by  the 
plaintiff's  counsel  as  one  of  joint  liability  of  the  three  defendants ; 
and  the  plaintiff  swore  that  he,  on  the  22nd  of  December,  1865, 
entered  into  a  written  contract  for  the  purchase  of  a  property  in 
Bury  Street,  St.  Mary  Axe,  for  32,000Z. ;  that,  in  doing  so,  he  had 
acted  as  the  agent  of  the  three  defendants ;  and  that  he  was  under 
no  circumstances  to  find  any  money,  but  was  to  have  one-fourth 
of  any  profit  which  should  be  made  out  of  the  speculation,  for  his 
trouble,  and  to  be  held  harmless  from  all  liability.  For  the  defen- 
dant M'Kenna  it  was  contended  that  there  was  no  joint  liabihty 
between  himself  and  the  other  two  defendants  ;  and  that  the  legal 
effect  of  a  nolle  prosequi  as  against  one  or  more  of  several  joint 
contractors  was,  to  discharge  all  the  defendants.  The  plaintiff's 
counsel  then  proposed  that  the  record  should  be  amended  by 
limiting  his  claim  against  M'Kenna  to  one-third.  The  arbitrator, 
however,  though  he  intimated  an  inclination  to  do  so  if  he  could, 
said  that  the  order  of  reference  gave  him  no  power  to  amend. 

Watkin  WiUiains,  on  a  former  day  in  this  Term,  obtained  a  rule 
calling  upon  the  defendant  M*Kenna  to  shew  cause  why  the  writ  of 
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summons  and  the  declaration  and  all  other  proceedings  in  this        1868 
caase  should  not  be  amended  by  striking  out  therefrom  the  names  yandebbyl 
of  Stock  and  Femie  and  all  the  pleadings  relating  to  them,  and    ^ji^xnjjj^ 
Tvhy  the  record  should  not  be  in  like  manner  amended  so  as  to 
limit  the  claim  to  M'Kenna's  share ;  and  why  the  entry  of  the  nolle 
prosequi  should  not  also  be  struck  out  of  the  record ;  or  why  the 
order  of  reference  should  not  be  amended  by  inserting  therein 
power  to  the  arbitrator  to  amend ;  or  why  the  order  of  reference 
should  not  be  rescinded. 

J,  Browne^  Q-C,  and  Murphy,  shewed  cause.  The  affidavit  of 
Mr.  Tatham,  M*Kenna's  attorney,  contained  amongst  other  things 
the  following  statements: — "At  the  time  of  pleading  and  sub- 
sequently it  was  a  matter  of  discussion  between  me  and  my  counsel 
whether  the  defendant  could  safely,  if  so  inclined,  with  a  view  of 
avoiding  all  further  litigation,  pay  into  Court  one-fourth  of  the 
plaintiffs  alleged  loss ;  and  I  was  advised  that  it  would  be  impossible 
to  do  so  upon  the  declaration  as  framed,  charging  as  it  did  a  joint 
liability  on  the  part  of  all  three  defendants  to  indemnify  the  plain- 
tiff as  their  agent,  and  that  it  would  be  time  enough  to  consider 
that  question,  in  the  event  of  the  plaintiff  abandoning  that  char- 
acter/' **  I  was  all  along  advised  by  my  counsel  that  the  question 
of  the  defendant  M'Kenna's  separate  liability  for  one-fourth  could 
not  possibly  be  raised  in  this  action  against  the  three  defen- 
dants ;  and  I  never  vrould  have  assented,  had  I  been  asked  (which  I 
was  not),  to  give  the  arbitrator  any  power  to  adjudicate  upon  that 
fjuestion." 

The  Court  has  no  power  to  do  that  which  is  asked  by  this  rule : 
and,  if  they  had  the  power,  this  is  not  a  case  in  which  it  ought  to  be 
exercised.  The  matter  which  M'Kenna  consented  to  refer  was  the 
plaintiffs  right  to  recover  upon  the  joint  contract  with  the  other 
two  defendants  and  himself,  as  stated  in  the  first  count  of  the  de- 
claration. Prior  to  the  15  &  16  Vict.  c.  76,  s.  37,  an  amendment  of 
the  writ  was  never  allowed,  unless  otherwise  the  claim  would  have 
been  barred  by  the  Statute  of  Limitations.  In  Wiclcens  v.  Sied  (1), 
that  section  was  held  not  to  apply  to  a  case  where  the  party  whose 
name  was  sought  to  be  expunged  had  been  joined,  not  by  mistake 
or  inadvertence,  but  designedly  for  the  purpose  of  seeking  to  fix 
(1)  2  C.  B,  (N.S.)  488. 
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1868  him  with  liability.  Where  a  cause  is  referred  by  conseni,  no 
Vandeubyl  amendment  is  ever  allowed,  unless  to  further  the  intention  of  the 
M*Kenna  P*^^®s>  ^o  correct  a  mistake,  or  supply  an  accidental  omission,  or  in 
the  case  of  fraud ;  Morgan  v.  Tarte  (1) ;  Crass  v.  Metcalfe.  (2)  Gibbs  v. 
KnigMley  (3),  which  would  seem  at  first  sight  an  authority  the  other 
way,  was  a  compulsory  reference  imder  s.  3  of  the  Common  Law 
Procedure  Act,  1854.  To  amend  the  order  of  reference  would  be 
altering  the  agreement  of  the  parties, — per  Parke,  B.,  in  Weni- 
worth  V.  Bullen  (4) ;  lAevedey  v.  GUmore.  (5)  The  decision  of  this 
Court  in  Thompseit  v.  Bowyer  (6)  was  based  upon  the  peculiar  terms 
of  the  order,  which  was,  to  refer  "  upon  the  usual  terms,*'  which  was 
held  to  include  the  power  to  amend.  Wickens  v.  Sied  (7)  shews 
that  such  an  amendment  as  is  here  sought  has  neyer  been  mode. 
And  see  Kussell  on  Arbitration,  3rd  ed.  80,  et.  seq.  The  question  is 
what  was  the  intention  of  the  parties  at  the  time  the  agreement  of 
reference  was  entered  into,  and  not  what  they  would  have  done  if, 
when  they  consented  to  it,  the  result  of  what  they  did  was  present 
to  their  minds :  Wilkinson  v.  Nelson.  (8)  Smurthwaite  v.  Biehard- 
son  (9),  is  precisely  in  point,  and  as  nearly  as  possible  identical  in 
its  circumstances  with  the  present  case.  It  was  there  held,  that  an 
amendment  cannot  be  allowed  so  as  to  introduce  a  new  cause  of 
action,  where  a  cause  has  been  referred  by  consent  under  an  order 
which  does  not  reserve  power  to  the  arbitrator  to  amend  ;  and  that 
the  Court  will  not  permit  a  party  to  revoke  the  submission,  in  the 
absence  of  a  suggestion  of  some  breach  of  faith  on  the  other  side. 
"  We  have  no  power,"  said  Erie,  C  J.,  "  to  make  the  parties  refer 
that  which  they  never  consented  to  refer.*' 

Waikin  Williams,  in  support  of  the  rule.  This  is  clearly  a  caso 
in  which  the  Court  has  power  to  amend  the  record  under  ss.  37  and 
222  of  the  Common  Law  Procedure  Act,  1852.  The  19th  section 
of  the  Common  Law  Procedure  Act,  1860  (23  &  24  Vict.  c.  126), 
shews  the  intention  of  the  legislature  on  the  subject.  The  decla- 
ration was  framed  as  it  is  by  reason  of  the  doubt  as  to  the  true 

(1)  11  Ex.  82.  (6)  9  a  B.  (N.S.)  284;  30  L  J. 

(2)  5  Ad.  &  E.  800.  (C.P.)  1. 

(3)  2  H.  &  N.  34.  (7)  2  C.  B.  (N.S.)  488. 

(4)  9  B.  &  C.  840.  (8)  7  Jurist  (N.S.)  480. 

(5)  Law  Bep.  1  C.  P.  570.  (9)  15  C.  B.  (N.S.)  463. 
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<;haract6r  of  the  undertaking.    The  amendment  of  the  order  of  refer-        iggg 

ence  which  is  sought  here  is  not  in  violation  of  the  rule  laid  down  ~^^^^^^^^^ 

in  any  of  the  cases  which  have  been  referred  to.    In  Evans  y.  «• 

M'ELEMirA. 
Senor  (1),  Gibbs,  C.J.,  says : — "  The  Court  cannot  add  anything 

which  requires  the  consent  of  the  parties ;  but  they  can  add  that 
which  the  parties  in  the  legal  effect  of  their  contract  assented  to." 
Where  it  is  found  that  by  misadyenture  the  boundaries  of 
the  order  are  narrower  than  the  parties  really  intended  or  must 
have  contemplated,  nobody  can  doubt  the  power  of  the  CJourt 
to  amend  so  as  to  meet  the  justice  of  the  case.  Here,  the 
usual  clause  enabling  the  arbitrator  to  amend  was  omitted  merely 
by  reason  of  clerk  at  the  judges'  chambers  using  a  printed  form  of 
order  which  does  not  contain  it.  (2)  The  reference  here  is,  not  of 
the  cause  only,  but  of  ^  all  matters  in  dispute  between  Yanderbyl  and 
M'Kenna  in  this  action."  That  is  not  limited  by  the  precise  issues 
on  the  record,  but  it  includes  any  question  which  might  be  brought 
in  by  any  amendment  made  by  the  judge  at  the  trial. 

[BoyiLL,  C.J.    The  declaration  as  it  stands  charges  the  three 
defendants  as  joint  contractors.    The  plaintiff  now  seeks  to  charge  ' 
one  defendant  only.    Is  that  an  amendment  which  a  judge  at  nisi 
prius  ought  to  make  ?] 

It  may  be  that  what  the  plaintiff  now  seeks  to  raise  is  already 
really  referred  to  the  arbitrator.  The  plaintiff  is  not  seeking  to 
introduce  a  new  cause  of  action,  but  to  strike  out  two  superfluous 
defendants. 

[Montague  Smith,  J.  Because  the  contract  which  is  now  sought 
to  be  set  up  is  not  the  contract  which  was  originally  declared  on.] 
The  first  count  of  the  declaration,  no  doubt,  shews  an  employ- 
ment of  the  plaintiff  as  agent :  but  the  declaration  contains  the 
common  counts  also. 
[BoviLL,  C.J.     The  particulars  shew  a  claim  as  agent  only.] 
It  would  be  idle  to  contend  that  the  plaintiff  meant  to  consent 

(1)  5  Taunt.  662.  the  Queen's  Bench,  and  by  Martin,  B., 

(2)  The  affidavit  of  the  plaintiflTs  in  the  Exchequer,  do  not  contain  a 
attorneys'  clerk  stated  that,  in  the  power  of  amendment;  but  that  the 
priuted  forms  of  orders  of  reference  by  orders  issued  by  Keating  and  Sbee, 
consent  used  at  chambers,  those  issued  JJ.,  and  by  Pigott,  B.,  do ;  and  that 
by  Willes,  Byles,  and  Montague  Smith,  the  order  in  question  was  made  by 
JJ.,  in  this  Court,  by  Blackburn,  J.,  in  Willes,  J. 
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1868       to  a  reference  which  would  give  the  arbitrator  a  more  limited 
Vasderbyl    power  than  the  judge  at  nisi  prius  would  have  had. 

V. 
M'KUKNA. 

BoviLL,  C. J.  The  Court  is  asked  in  this  case  to  exercise  a 
power  which  it  is  said  to  possess^  and  which  is  of  rather  an  extra- 
ordinary and  extreme  character.  An  action  having  been  brought 
against  three  defendants,  and  a  nolle  prosequi  entered  as  to  two 
of  them,  the  cause  is  referred  by  consent  The  agreement  of 
reference  is  short,  and  was  originally  made  by  the  parties  them- 
selves, without  the  intervention  of  either  counsel  or  attorneys. 
Their  solicitors  afterwards  carefully  prepared  an  order  of  reference 
to  carry  out  what  they  understood  to  be  the  intention  of  their 
respective  clients.  That  order  is  intituled  in  the  cause,  and  the 
statement  in  it  of  what  was  intended  to  be  referred  is,  '^  all 
matters  in  difference  in  this  cause  between  Philip  Yanderbjl 
and  Joseph  Neale  M'Kenna,*'  This  was  a  dear  agreement  by 
consent,  the  draft  being  prepared  specially  by  the  solicitor  on 
the  one  side,  and  sent  for  the  approval  of  the  adverse  solicitor; 
and  the  order  was  drawn  up  in  accordance  with  the  terms  so 
settled  and  agreed  to.  Subsequently,  it  became  necessary  to  ap- 
point another  arbitrator ;  and  another  order  was  drawn  up  describ- 
ing the  matter  referred  in  the  same  terms.  In  neither  of  these 
documents, — in  the  informal  one  first  drawn  up,  or  that  which 
was  approved  by  the  respective  attorneys, — was  there  any  power 
reserved  to  the  arbitrator  to  make  any  amendment.  Further,  it 
is  stated  in  the  afSdavit  of  Mr.  Tatham,  the  attorney  for  M'Kenna, 
that,  at  the  time  of  pleading,  and  subsequently,  it  was  a  matter  of 
discussion  between  him  and  his  counsel  whether  the  defendant 
could  safely,  if  so  inclined,  with  a  view  of  avoiding  all  further 
litigation,  pay  into  Court  one-fourth  of  the  plaintiff's  alleged  loss; 
and  that  he  was  advised  that  it  would  be  impossible  to  do  so  upon 
the  declaration  as  framed,  charging  as  it  did  a  joint  liability  on 
the  part  of  all  three  defendants  to  indemnify  the  plaintiff  as  their 
agent,  and  that  it  would  be  time  enough  to  consider  that  question^ 
in  the  event  of  the  plaintiff  abandoning  that  character.  An^r 
towards  the  conclusion  of  the  aflSdavit,  that  gentleman  further 
says :  "  I  was  all  along  advised  by  my  counsel  that  the  question  of 
the  defendant  M'Kenna's  separate  liability  for  one-fourth  could 
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not  possibly  be  raised  in  the  action  against  the  three  defendants ;  1868 
and  I  never  wonld  have  assented^  had  1  been  asked,  which  I  was  yakdebbtl 
not,  to  give  the  arbitrator  any  power  to  adjudicate  upon  that  ques-  m.kbnha. 
tion."  It  18  quite  clear,  from  the  course  which  this  discussion  has 
taken,  that,  if  we  were  to  make  this  rule  absolute,  we  should  be 
giving  the  arbitrator  power  to  adjudicate  upon  the  very  question 
which  Mr.  Tatham  swears  he  never  would  have  consented  to  allow 
the  arbitrator  to  take  into  his  consideration.  Where  an  order  of 
reference  is  drawn  up  by  consent,  and  it  is  made  manifest  to  the 
Court  that  there  has  been  some  omission  on  the  part  of  its  officer, 
or  that  by  some  accident  or  mistake  the  order  is  not  in  accordance 
with  the  intention  of  the  parties,  it  is  agreed  on  both  sides  that 
the  Court  may  make  such  amendment  as  will  give  effect  to  that 
which  the  parties  have  agreed  to.  If  the  Court  could  be  satisfied 
here  that  the  amendment  asked  for  would  carry  out  the  intention 
of  both  parties,  there  might  be  some  ground  for  the  motion.  But, 
after  the  affidavit  which  has  been  made,  I  am  imable  to  come  to 
the  conclusion  that  it  was  ever  agreed  that  the  arbitrator  should 
have  power  to  determine  the  question  now  proposed.  If  we  were 
to  act  upon  the  plaintiff's  view  of  the  case,  we  should  be  doing  that 
which  would  not  further  the  intention  of  the  parties,  but  would  be 
in  direct  contravention  of  that  which  one  of  them  intended.  Sec- 
tion 222  of  the  Common  Law  Procedure  Act,  1852  (15  &  16  Vict, 
c.  76),  was  much  pressed  upon  our  attention  by  Mr.  Watkin 
Williams  with  a  view  to  shew  that  we  are  bound  to  make  all  such 
amendments  as  may  be  necessary  for  determining  the  real  question 
in  controversy  between  the  parties.  In  Wiekens  v.  Steel  (1),  how- 
eyer,  it  was  held  by  this  Court  that  that  section  does  not  apply  to 
a  case  like  this.  In  that  view  I  entirely  concur.  Mr.  Watkin 
Williams  also  cited  cases  where  it  has  been  held  that  the  Court 
has  power  to  alter  an  order  of  reference.  In  the  case  of  mistake 
or  accidental  omission,  or  if  any  fraud  were  shewn,  the  Court  would 
doubtless  interpose,  to  prevent  injustice  being  done :  but,  in  all 
other  cases,  where  the  reference  is  by  consent,  the  Courts  have 
been  extremely  jealous  of  interfering  with  orders  of  reference,  lest 
by  so  doing  they  should  be  making  an  agreement  between  the 
parties  which  they  themselves  would  not  have  entered  into.    The 

(1)  2  C.  B.  (NJ3.)  488. 
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1868  case  of  Smurthioaite  y.  Bichardson  (1)  is  an  extremely  strong  one, 
Vanderbyl  and  decidedly  adverse  to  the  present  plaintiff.  There,  the  order 
M*Kenna.  ^^  reference  gaye  the  arbitrator  no  power  to  amend ;  and  it  was 
sought  to  alter  the  order  so  as  to  enable  him  to  dispose  of  a  matter 
arising  out  of  the  same  transaction.  In  the  course  of  the  argu- 
ment, Erie,  C.J.,  asks,  "  What  evidence  have  you  that  it  was  in 
the  contemplation  of  the  parties  to  refer  the  matter  as  altered  ?" 
and  he  goes  on  to  say,  "  It  must  be  clearly  made  out  to  our  satis- 
faction that  it  was  intended  to  refer  the  matter  which  was  proposed 
to  be  inserted."  So  far  from  finding  anything  like  that  in  the 
present  case,  the  affidavit  I  have  referred  to  shews  exactly  the 
reverse.  In  giving  judgment  in  that  case,  the  Court  say :  "  We 
have  no  power  to  make  the  parties  refer  that  which  they  never 
wished  to  refer.  We  think  the  defendants  had  a  right  to  look  at 
the  cause  of  action  alleged  in  the  declaration,  and  to  refer  that, 
and  that  they  had  a  right  to  refuse  to  refer  any  question  of  lia- 
bility arising  out  of  the  plaintiff's  contract :  nor  will  we  give  leave 
to  revoke  a  submission  unless  satisfied  that  there  has  been  a  breach 
of  faith  on  the  other  side."  Various  other  authorities  were  re- 
ferred to  by  Mr.  Brown  in  the  course  of  his  argument;  but 
Smurthtcaite  v.  Richardson  (1)  is  authority  enough  to  govern  our 
decision.  Then,  if  we  have  no  power  to  amend  the  order  of 
reference,  Mr.  Watkin  Williams  suggests  that  we  may  do  sub- 
stantially the  same  thing  under  the  37th  section  of  the  Common 
Law  Procedure  Act,  1852.  It  seems  to  me  to  be  a  strong  thing 
to  say  that  we  may  under  that  section  do  indirectly  that  whidi 
we  could  not  do  directly.  But,  if  we  had  power  under  s.  37 
to  do  that  which  is  here  prayed,  I  for  one  should  not  be  dis- 
posed to  exercise  it  in  this  case.  Two  other  persons.  Stock  and 
Fernie,  were  joined  as  defendants  with  M*Kenna,  designedly  and 
intentionally,  in  order  to  fix  all  three  with  liability.  Stock  and 
Fernie,  though  in  one  sense  dismissed  from  the  action,  are  still 
retained  upon  the  record  for  the  purpose  of  getting  execution 
against  M'Kenna  for  the  entire  claim.  That  appears  to  have  been 
the  claim  at  first  put  forward  before  the  arbitrator.  Mr.  Williams 
says  he  opened  the  plaintiff's  case  rather  loosely.  I  give  him  full 
credit  for  that;  and  no  one  who  has  heard  this  argument  can  fail 
(1)  15  C.  B.  (N.S.)  463. 
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to  see  the  prudence  of  that  course.  He,  however,  seems  to  have  1868 
persisted  in  his  claim  for  three-fourths  of  the  32,0007.  until  the  Yakdebbtl 
end,  as  available  against  M'Kenna.  The  plaintiff,  therefore,  took  m*k«nna, 
his  chance  of  succeeding  in  establishing  the  case  he  had  to  make 
out  on  the  pleadings  as  they  stood.  In  that  it  is  admitted,  for 
the  purposes  of  to-day,  that  he  has  failed;  for,  it  is  upon  the 
assumption  that  he  has  failed  that  vre  are  now  asked  to  interfere. 
Where  a  plaintiff  has  thus  up  to  the  last  moment  endeavoured  to  fix 
a  joint  liability  on  three  persons,  and,  failing  in  that,  seeks  to  alter 
his  case  by  striking  out  the  names  of  two,  I  agree  with  the  Court  in 
WieJcens  v.  Sieel  (1)  that  that  is  not  a  case  in  which  we  ought  to 
exercise  the  power  of  striking  out  the  names  of  parties  to  the  record. 
In  that  ease,  it  is  true,  the  application  was  made  after  verdict : 
but  the  principle  of  the  decision  equally  applies  here.  It  was  con- 
tended on  behalf  of  the  plaintiff  that  the  power  proposed  by  one 
branch  of  this  rule  to  confer  upon  the  arbitrator,  would  only  en- 
able him  to  do  that  which  would  carry  out  the  intention  of  the  par- 
ties. On  the  other  hand,  it  is  insisted  that  it  would  be  introducing 
a  totally  different  cause  of  action.  The  character  of  the  claim  now 
sought  to  be  introduced,  as  well  as  its  amount,  seem  to  me  to  be 
totally  different  from  that  which  was  first  put  forward.  It  is 
enough  to  say  that  the  claim  is  so  different  in  character  as  to 
make  me  hesitate,  even  if  I  thought  we  had  the  power  to  do  so,  to 
accede  to  this  application.  Upon  the  short  ground,  therefore,  that 
this  was  a  reference  by  consent,  and  that  we  have  no  power  to 
alter  the  agreement  of  the  parties  unless  it  be  for  the  purpose  of 
carrying  out  their  intention,  I  think  this  rule  should  be  discharged, 
and  discharged  with  costs. 

Keating,  J.  I  am  of  the  same  opinion.  One  argument  urged 
by  Mr.  Catkin  Williams  was  founded  on  the  express  terms  of 
the  order  of  reference.  It  is  not,  he  says,  a  mere  reference  of 
"  the  cause,"  but  of  "  all  matters  in  difference  in  the  cause ;"  and 
he  relies  upon  these  words  as  giving  the  Court  a  larger  power  of 
amendment  than  it  would  have  had  if  the  reference  had  been  of 
"the  cause"  only.  I  havB  failed  to  follow  the  learned  counsel  to 
the  conclusion  to  which  he  invited  us.  If,  as  Mr.  Williams  sug- 
(1)  2  C.  B.  (N.S.)  488. 


262  COUKT  OP  COMMON  PLEAS.  [L.  K. 

18€8  gests,  the  arbitrator  had  power  to  amend  under  those  words,  the 
VasderdtiT  plaintiff  may  have  the  benefit  of  the  exercise  of  that  power  now. 
M'KEsnsA.  ^  desire  not  to  be  understood  as  intimating  the  slightest  opinion 
that  the  argument  is  well  founded.  Like  my  Lord,  I  found  my 
judgment  in  discharging  this  rule  upon  the  simple  ground  that  it 
calls  upon  the  Court  to  change  the  order  of  reference,  contrary  to 
the  consent  of  the  parties.  For  the  reasons  given  by  the  Chief 
Justice,  I  am  clearly  of  opinion  that  the  parties  did  not  intend 
that  this  order  should  contain  the  power  which  is  now  sought  to 
be  inserted  in  it.  If  it  could  have  been  shewn  that  the  pro- 
posed alteration  would  in  truth  carry  out  the  real  intention  of  the 
parties,  I  should  have  been  ready  to  adopt  the  course  which  was 
adopted  in  this  Court  in  the  recent  case  of  Thompsett  v.  Botm/er.  (1) 
That  which  was  sought  to  be  introduced  there  fell  clearly  within 
what  was  understood  as  "  usual  terms,"  and  therefore  the  amend- 
ment was  allowed.  Looking  at  the  course  taken  in  this  case,  and 
especially  at  the  statement  in  Mr.  Tatham's  affidavit,  I  think  it  is 
impossible  to  come  to  the  conclusion  that  the  parties  intended 
that  the  arbitrator  should  have  the  power  of  amendment  suggested. 
We  have  no  right  to  force  upon  the  parties  an  agreement  which 
they  have  not  entered  into.  Upon  that  plain  ground  I  concur  in 
discharging  this  rule. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  This  was  a 
reference  by  the  consent  and  deliberate  agreement  of  the  parties. 
We  are  in  the  first  place  asked  to  alter  that  agreement  by  insert- 
ing in  it  a  clause  which  is  not  found  in  it.  That  is  manifestly  a 
power  which  the  Court  ought  not  lightly  to  assume.  Although 
they  may  think  they  could  have  made  a  better  agreement  for  the 
parties  than  they  have  made  for  themselves,  they  clearly  have  no 
right  to  do  so.  We  have  no  more  power  to  alter  an  agreement  of 
reference  than  we  or  the  Court  of  Chancery  have  to  alter  any 
other  agreement  If,  indeed,  it  could  be  shewn  that  there  had 
been  some  mistake  as  to  the  real  meaning  of  the  parties,  I  should 
have  been  disposed  to  act  upon  the  principle  that  the  Court  may, 
in  the  exercise  of  its  equitable  jurisdiction,  interfere  to  correct 
such  mistake,  in  order  that  justice  may  not  be  defeated.    The 

(1)  9  C.  B.  (N.S.)  284 ;  30  L.  J.  (C.  P.)  1. 
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courts  have  repeatedly  acted  upon  this  view.    In  Thomf^ett  v.       isns 
Bowyer  (1),  Erie,  C.J.,  expressly  says  that  the  parties  to  an  agree-  Vandebbyl 
ment  of  this  nature  have  a  right  to  make  what  bargain  they  please,    m'K^ka. 
and  that  the  Court  has  no  power  to  add  to  or  subtract  from  what 
they  have  so  mutually  agreed.    It  was  only  upon  the  ground  that 
the  order  in  that  case  contained  a  stipulation  that  the  reference 
was  to  be  '*  upon  the  usual  terms/'  that  the  Court  felt  itself  justified 
in  making  the  rule  absolute.    That  being  so  as  to  the  agreement  of 
reference,  it  seems  to  me  that  the  application  to  amend  the  plead- 
ings must  be  goyemed  by  the  same  principle.    I  see  no  difference 
between  an  agreement  to  refer  ''the  cause,"  and  an  agreement  to 
refer  *'  the  matters  in  difference  in  the  cause."  In  WUd  y.HoU  (2), 
Parke,  B.,  says :  "  I  cannot  understand  the  difference  between  *  the 
cause '  and  '  the  matters  in  difference  in  the  cause,'  they  depend 
altogether  on  the  issues  raised  in  the  cause."    Here,  the  parties 
have  agreed  to  refer  the  issues  raised  in  the  cause ;  and  the  appli- 
cation is,  not  only  to  alter  those  issues,  but  to  change  the  cause  of  ' 
action, — ^to  strike  out  of  the  record  two  of  the  defendants,  and  to 
enable  the  plaintiff  to  put  forward  a  cause  of  action  in  which  the 
third  defendant  was  to  be  solely  liable,  instead  of  one  in  which  he 
was  liable  jointly  with  the  other  two.    That  is  clearly  not  what 
the  parties  have  agreed  to  refer.    I,  therefore,  agree  with  the  rest 
of  the  Court  that  the  rule  should  be  discharged,  with  costs. 

Grantham,  for  the  defendants  Stock  and  Femie,  asked  that  they 
might  have  their  costs  of  opposing  the  rule,  they  having  been  made 
parties  to  it. 

Watlcin  WtUiams,  contri,  suggested  that  their  appearance  was 
unnecessary,  though  he  was  not  instructed  to  oppose  their  applica- 
tion for  costs. 

Per  Curiam.  Stock  and  Fernie  were  necessarily  made  parties 
to  the  rule.  This  was  an  experimental  application,  and  the  rule 
must  be  discharged  with  costs  generally. 

Bute  discharged,  with  costs. 

Attorneys  for  plaintiff:  Freshfidds. 

Attorneys  for  M'Eenna :  William  Tatham  &  Sons. 

Attorney  for  Stock  and  Femie :  W.  A.  Crump. 

<1)  9  C.  B.  (N.S.)  284;  30  L.  J.  (C.  P.)  1,  2.        (2)  9  M.  &  W.  161,  166.    • 
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1868  CROW  AND  Anotreb,  Appbovers;  ROBINSON,  Plaintiff; 

Jan.  31,  REEVES  AND  Another,  Gabniskees;   NESBITT,  Defendant. 


Lord  Mayor's  Court — Attachment-^EquitaUe  Assignment  of  Railway  Shares — 
Notice  to  Garnishee. 

A  prior  equitable  assignment  of  railway  shares  in  the  hands  of  the  garnishee,  is 
a  bar  to  an  attachment  from  the  Mayor's  Court,  London,  notwithstanding  that 
no  notice  of  such  assignment  has  been  given  to  the  garnishee. 

The  plaintiff  was  the  holder  of  three  bills  of  exchange  of  which 
the  defendant  was  either  acceptor  or  indorser,  and  which  became 
due  respectively  on  the  5th,  6th,  and  9th  of  August,  1867.  Having 
learned  that  Messrs.  Keeyes  &  Whitburn  had  received  from  the 
defendant  certain  shares  in  the  Eiga  and  Dunaborg  railway  aa 
security  for  a  loan,  the  plaintiff  on  the  6th,  7th,  and  10th  <rf 
August,  the  days  respectively  following  the  maturity  of  the  bilk, 
obtained  garnishee  orders  against  those  gentlemen  for  the  amount 
of  the  several  bills.  The  approvers,  the  Eev.  Mr.  Crow  and  hfe 
daughter,  were  the  cestuis  que  trust  under  the  former's  marriage- 
settlement,  under  which  the  defendant  was  the  surviving  trustee. 

The  bill  of  proof  stated,  that,  before  the  said  goods  and  chattels, 
being  thirty  shares  in  the  Riga  and  Dunaborg  Railway  Company, 
numbered  16671  to  16700,  being  in  the  hands  and  custody  of 
W.  Reeves  and  C.  Whitburn,  were  or  any  part  thereof  was  attached 
and  defended  &c.  as  aforestdd,  to  wit,  on  the  7th  of  June,  1867, 
the  defendant  P.  R.  Nesbitt  agreed  with  the  said  approvers  that 
the  said  shares,  which  were  and  are  shares  transferable  by  delivery, 
should  or  might  be  received  and  held  by  them  (after  satisfaction 
of  a  certain  lien  thereon  of  the  said  W.  Reeves  and  C.  Whitburn, 
which  lien  has  since  been  fully  satisfied  and  discharged  by  the 
said  approvers,  to  wit,  on  the  16th  of  August,  1867,)  as  security 
for  the  replacing  or  making  good  by  the  said  P.  R.  Nesbitt  of 
certain  3  per  cent.  Consolidated  Bank  Annuities,  to  wit,  13571 195. 3i 
3  per  cent.  Consolidated  Bank  Annuities,  which  have  not  nor  ha* 
any  part  thereof  hitherto  been  replaced  or  made  good,  and  whereof 
the  said  P.  B.  Nesbitt  has  been  possessed  upon  certain  trusts,  and 
which  then  ought  to  have  stood  in  his  name  in  the  books  of  the 
governor  and  company  of  the  Bank  of  England,  in  trust  for  the 
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said  approver  F.  A.  Crow  for  his  life,  and,  after  his  decease,  in  1868 
trust  for  the  benefit  of  the  said  approver  E.  M,  Crow,  her  executors,  robikbok 
administrators,  and  assigns,  and  which  said  trust-fund  had  been  ^^^ 
before  then  sold  and  disposed  of  by  the  said  P.  B.  Nesbitt  in  breach 
of  the  said  trust,  and  the  proceeds  of  such  sale  applied  in  the  pay- 
ment of  calls  upon  the  said  shares :  and  the  said  defendant  then 
transferred  the  property  of  the  said  shares,  subject  to  the  said  lien, 
to  the  said  approvers,  whereof  the  said  W,  Beeves  and  C.  Whitburn 
had  notice  before  any  of  the  times  when  the  said  goods,  chattels, 
and  shares  were  or  any  part  thereof  was  attached  as  aforesaid,  and 
the  said  goods,  chattels,  and  shares  so  attached  as  aforesaid  were 
not,  nor  was  any  part  thereof,  the  goods,  chattels,  or  shares  of  the 
said  defendant  when  so  attached  as  aforesaid,  and  then  were  the 
goods,  chattels,  and  shares  of  the  said  approvers:  and  the  said 
approvers  claim  to  be  admitted  to  prove  the  premises  according  to 
the  custom  of  the  city  of  London, 

The  plaintiff  replied  that  the  defendant  P.  B.  Nesbitt  did  not 
agree  with  the  said  approvers  in  manner  and  form  as  alleged  by 
the  said  approvers  in  their  said  probation,  but^  on  the  contrary 
thereof,  the  said  goods,  chattels,  and  shares  so  attached  as  afore* 
said  were  and  are  the  proper  goods,  chattels,  and  shares  of  the  said 
defendant,  and  are  not  the  property  of  the  said  approvers :  and 
this  the  plaintiff  prayed  might  be  inquired  of  by  the  country,  &c. 

The  joinder  of  issue  was  as  follows : — ^And  the  said  approvers 
F.  A.  Crow  and  K  Grow,  as  to  the  said  replication  of  the  said 
plaintiff  J.  Bobinson  by  him  above  replied,  and  whereof  he  hath 
pnt^himself  upon  the  country,  do  the  like. 

At  the  trial  before  the  Becorder,  in  the  Lord  Mayor's  Court  at 
Guildhall,  on  the  30th  of  November  last,  in  support  of  the 
approvers*  case  it  was  proved  that  many  years  ago  a  sum  of  2700Z. 
3  per  cent.  Consols  had  been  purchased  in  the  name  of  the  de- 
fendant as  trustee  under  the  marriage-settlement  of  the  Bev.  Mr. 
Crow,  in  trust  for  that  gentleman  for  life,  and,  after  his  decease, 
for  the  benefit  of  his  daughter.  This  stock  was  sold  out  by  the  defen- 
dant, and  the  proceeds  were  invested  by  him  in  Biga  and  Dunaborg 
railway  shares,  some  of  which  got  into  the  hands  of  one  Gumey ; 
and  the  defendant  and  Gumey  pledged  them  with  the  garnishees. 
In  consequence  of  an  application  by  Mr.  Malleson,  the  attorney 
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1868  of  the  approyerSy  for  a  transfer  of  these  shares  to  them,  the  de- 
RoBiNsoN  fendant  gave  an  order,  dated  the  7th  of  June,  1867,  addressed  to 
Nesbitt  G^rney  and  to  Beeves  and  Whitburn,  for  the  delivery  of  "my 
97  Eiga  and  Dunaborg  railway  shares"  to  Mr.  Malleson.  This 
order  was  shewn  to  the  garnishees  on  the  16th  of  August,  when 
they  gave  up  67  of  the  shares,  retaining  the  other  30  shares ;  and 
Mr.  Malleson  upon  the  order  wrote  the  following  memorandum:— 

"  Received  this  16th  day  of  August,  1867,  sixty-«even  of  the 
ninety-seven  Riga  and  Dunaborg  railway  shares  mentioned  on  the 
other  side ;  the  remaining  thirty  shares  being  left  with  Messrs. 
Reeves  and  Whitburn  to  answer  the  attachments  by  Mr.  J.  Robin- 
son for  together  35021,  in  case  he  should  proceed  therein.  This 
arrangement  is  not  to  prejudice  the  attachments.    J.  N.  Malleson. 

"  Shares  numbered  16603  to  16669,  both  inclusive." 

Whitburn,  who  was  called  as  a  witness,  stated  that  Reeves  and 
himself  obtained  possession  of  the  shares  in  June  last,  as  security 
for  a  sum  of  money  advanced  by  them  to  the  defendant  and 
Gumey ;  and  that  they  (the  garnishees)  did  not  know  before  the 
issuing  of  the  attachments  that  Mr.  Malleson,  or  the  approvers,  had 
any  authority  from  the  defendant  to  receive  the  shares. 

The  Recorder  said  that  there  was  no  legal  transfer  of  the  shares 
by  the  order,  and  that  notice  (to  the  garnishees)  of  the  assignment 
was  necessary,  in  order  to  bar  the  attachment.  He  thereupon 
directed  a  verdict  to  be  entered  "  that  the  approvers  take  nothing 
by  their  bill ;"  but  he  reserved  them  leave  to  move. 

Tindal  Atkinson,  for  the  approvers,  on  the  fourth  day  of  this 
term,  obtained  a  rule  nisi  to  enter  a  verdict  for  them,  or  for  a  new 
trial  on  the  ground  that  the  learned  Recorder  misdirected  the  jury 
in  telling  them  that  there  was  no  vesting  of  the  property  in  the 
shares  in  the  approvers,  so  as  to  bar  the  attachment. 

BtUler  Bighy  shewed  cause.  The  direction  was  right.  There 
was  no  notice  to  the  garnishees  of  the  alleged  assignment,  and 
therefore  there  could  be  no  bar  to  the  attachment:  Brandon's 
Practice,  title  Attachment.  An  equitable  assignment  operates 
nothing  without  notice. 

[WiLLES,  J.     Weriohy  v.  Bay  (1)  was  the  first  case  which  held, 

(1)  2  E.  &  B.  605 ;  22  L,  J.  (Q.B.)  418. 
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as  to  foreign  attachment,  that  which  had  been  before  held  as  to       1868 
bankruptcy,  viz.,  that  there  must  be  a  debt  as  well  at  law  as  in     Bobinson 
equity.     The  return  made  there  was  that  it  was  not  within  the     xesbitt. 
custom.    The  question  depends  on  whether  or  not  WaHa  v.  Porter  (1 ) 
is  law.     That  case  was  overruled  virtually  here  the  other  day,  in 
Piekerinff  v.  Bfracombe  BaUway  Company  (2),  having  already  been 
much  shaken  by  the  opinions  of  Lord  Cranworth  and  the  Lords 
Justices  in  Beavan  v.  Lord  Oxford  (3),  and  of  the  Master  of  the 
Rolls  in  Kinderhy  v.  Jervis.  (4)] 

The  memorandum  of  the  7th  of  June  was  merely  an  order  to 
deliver  the  shares. 

[Montague  Smith,  J.    In  furtherance  of  an  agreement  to  do  so. 

BoviLL,  CJT.  Tou  must  make  out  that  the  approvers  had  no 
equitable  right] 

At  all  events,  the  Court  will  only  make  the  rule  absolute  for  a 
new  trial,  the  plaintiff's  case  not  having  been  gone  into. 

TindaZ  Atkinson,  for  the  approvers,  was  not  called  upon. 

BoYiLL,  0.  J.  I  am  of  opinion  that  no  notice  was  necessary  in 
this  case,  and  that  there  was  a  good  equitable  assignment  of  the 
shares  to  the  approvers.  WoMa  v.  Porter  (1)  no  doubt  was  in  the 
mind  of  the  Eecorder :  but  the  opinion  of  the  majority  of  the 
Court  in  that  case  is  no  longer  law.  The  rule  must  be  made 
absolute  for  a  new  trial. 

WiLLES,  J.  If  Wctits  V.  Porter  (1)  was  wrong,  as  we  must  now 
assume  it  to  have  been,  no  notice  was  necessary.  That  case  arose 
upon  an  execution,  under  the  1  &  2  Yict.  c.  110,  s.  14.  A  custom 
to  attach  such  a  debt  would  a  fortiori  be  bad. 

Keating  and  Montague  Smith,  JJ.,  concurred. 

Bide  absolute  accordingly. 

Attorneys  for  the  approvers :  Wadeson  d:  MaHeeon. 
Plaintiff  in  person. 

0)  3E.&B.743;  23L.  J.(Q.B.)  (3)  6D.M.&G.492;  25L.J.(Ch.) 
345.  299. 

(2)  Ante,  p.  235.  (4)  22  Beav.  1 ;  25  L.  J.  (Ch.)  538. 
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1868  FUEXTES  and  Another  v.  MONTIS  A^^>  Anothee. 

^'^^'  ^^'       Factors  Acts,  6  Geo.  4,  c.  94,  awd  5  <fc  6  F»c^  c.  89— ^uMcwi^  q^  Factor  to  Pledge 

Goods — Revocation. 


An  agent  ''intniated  with  and  in  possession  of  goods,  or  of  the  documents  of 
title  to  goods,  within  the  Factors  Acts,  is  a  person  who  is  intrusted  as  agent  for 
sale ;  and  consequently  one  whose  authority  has  been  revoked  cannot  make  a 
valid  pledge  of  goods  which  had  been  intrusted  to  him  for  sale,  but  which  he  has 
wrongfully  retained  after  his  authority  has  been  revoked,  and  the  goods  demanded 
from  him  by  his  principal. 

This  was  an  interpleader  issue  directed  to  try  the  right  to  fifteen 
butts  of  Montilla  sherry  upon  which  the  defendants  claimed  a  lien 
for  an  advance  of  money  under  the  Factors  Acts. 

At  the  trial  before  Blackburn,  J.,  at  the  last  Surrey  summer 
assizes,  the  following  facts  were  proved  or  admitted : — ^The  plain- 
tiffs are  wine-merchants  at  Cordova,  in  Spain.  The  defendants 
are  general  merchants  in  London.  In  the  year  1864,  the  plaintife 
sent  to  one  Salustiano  de  Ponte,  in  London,  thirty  casks  of  Mon- 
tilla wine  for  sale  at  2\  per  cent,  commission  and  5  per  cent,  del 
credere.  Some  of  the  wine  was  sold  by  de  Ponte,  but  no  proceeds 
were  remitted  to  the  plaintiffs.  Disputes  having  arisen  between 
the  plaintiffs  and  de  Ponte,  in  December,  1865,  the  plaintife 
wrote  to  Messrs.  Collier,  Brothers,  wine-merchants  at  Plymouth, 
constituting  them  sole  agents  for  the  sale  of  their  wines  in 
England.  Inclosed  in  this  letter  was  one  addressed  by  the  plain- 
tiffs to  de  Ponte,  desiring  him  to  deliver  the  wines  remaining  in 
his  hands  unsold  to  Messrs.  Collier.  Some  correspondence  ensned 
between  de  Ponte  and  Messrs.  Collier;  and  ultimately,  on  the 
31st  of  January,  1866,  the  plaintiffs  sent  through  Messrs.  Collier, 
the  following  letter  to  de  Ponte : — 

"  We  have  learned  through  Messrs.  Collier,  Brothers,  of  Ply- 
mouth, that  our  wines  in  your  hands  had  not  been  received  by 
them,  because  you  objected  to  their  delivery  until  receiving  » 
letter  from  us.  We  cannot  understand  this  objection,  when 
through  the  medium  of  said  gentlemen  you  will  have  received  our 
letter  of  the  4th  of  December,  in  which  we  authorized  you  to 
make  the  delivery  to  the  aforesaid  gentlemen.    Tou  must  pe^ 
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fectly  apprehend  that  your  conduct  has  placed  us  in  the  com-        1868 
promise  up  to  the  present  time  of  preventing  us  fulfilling  what  is     Fuentes 
arranged  with  the  Messrs.  Collier,  who,  for  the  reason  of  being  the      montw. 
only  agents  for  the  sale  of  our  wanes  in  England  and  Ireland, 
should  some  days  ago  have  had  charge  of  the  stocks  in  your  pos- 
session.    The  aforesaid  gentlemen  have  ample  powers  from  us 
duly  authorized  to  receive  our  wines  from  you ;  and  we  feel  sure 
that  on  receipt  of  the  present  you  will  make  no  diflSculty  in  de- 
livering the  nineteen  butts  in  your  possession,  thus  saving  us  the 
compromise  in  which  we  see  ourselves  placed,  and  which  at  any 
cost  we  are  determined  to  end." 

A  formal  demand  of  the  wines  was  afterwards  made  on  behalf  of 
the  plaintiffs,  but  de  Ponte  refused  to  deliver  them  up  until  the 
accounts  between  the  plaintiffs  and  himself  had  been  settled ;  and 
he  claimed  to  have  a  lien  upon  them  for  freight  and  charges  which 
he  had  paid,  and  also  for  damages  which  he  might  possibly  be 
liable  for  at  the  suit  of  persons  to  whom  he  had  sold  a  portion  of* 
the  wine,  and  which  he  represented  to  have  turned  out  to  be  un- 
merchantable. It  did  not  appear  that  de  Ponte  had  made  any 
advances,  and  he  had,  in  fact,  no  lien  on  the  wine. 

On  the  19th  of  February,  1866,  de  Ponte  obtained  from  the 
defendants  an  advance  of  367Z.  lOs.  upon  the  security  of  the  dock- 
warrants  (which  had  been  made  out  in  his  owti  name)  for  fifteen 
butts  of  the  wine  in  question,  giving  the  defendants  at  the  same 
time  a  memorandum,  as  follows : — 

"In  consideration  of  your  advancing  to  me  the  sum  of  367Z.  lOs. 
by  a  bill  at  sixty  days  date  drawn  by  me  on  you,  I  undertake  to 
deposit  warrants  with  you  for  fifteen  butts  of  sherry  as  security  for 
the  same ;  it  being  understood  that,  if  at  the  end  of  the  said  two 
months  I  have  not  put  you  in  funds  to  meet  your  acceptance,  with 
interest  and  all  charges  incurred  upon  the  wines,  you  are  also  at 
liberty  in  such  case  to  charge  a  commission  of  5s.  for  the  sale  of 
the  wines."  * 

The  defendants  afterwards  discounted  the  bill  for  de  Ponte, 
giving  him  two  cheques  for  2351  and  1271  Ss.  6i.,  respectively, 
which  were  duly  honoured.  There  was  no  question  as  to  the  bona 
"des  of  the  advance,  the  defendants  being  ignorant  of  the  fact  of 
de  Ponte  being  possessed  of  the  dock- warrants  as  an  agent. 
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1868  The  learned  judge  intimated  an  opinion  that  de  Ponte  was  on 

FcENTEs  the  19th  of  February,  1866,  no  longer  intrusted  with  the  wines, 
MoMTB.      t^o^^  he  had  been  so  before;  and  he  directed  a  verdict  for  the 

plaintiffs,  reserving  leave  to  the  defendants  to  move  that  the 

verdict  might  be  entered  for  them. 

C.  Pollock,  Q.O.,  in  Michaelmas  Term  last,  obtained  a  rule  nbi 
to  enter  a  verdict  for  the  defendants,  on  the  grounds, — ^first,  that 
the  advance  made  by  the  defendants  was  protected  by  the  Factors 
Acts,  even  if  de  Ponte's  authority  had  been  revoked, — secondly, 
that  no  revocation  of  de  Ponte's  authority  had  taken  place  which 
could  affect  the  defendants'  rights, — ^thirdly,  that,  apart  from  the 
Factors  Acts,  de  Ponte  had  been  so  held  out  by  the  plaintiffs  to 
the  defendants  as  owner  of  the  wine  and  warrants  as  to  entitle  the 
defendants  to  the  verdict. 

Sir  O.  Honyman,  Q.O.,  and  Channell,  shewed  cause.  The  only 
question  is,  whether,  after  his  authority  has  been  revoked,  and 
possession  of  the  goods  has  been  demanded,  the  agent  can  make  a 
valid  pledge  of  them.  Being  employed  to  sell,  the  agent  bound 
his  principal  by  a  sale,  at  common  law ;  but  he  could  not  pledge: 
Smith's  Mercantile  Law,  7th  ed.  132.  The  strict  rule  of  the  com- 
mon law  being  found  productive  of  hardship,  the  first  Factors  Act, 
4  Gteo.  4,  c.  83,  was  passed  to  remedy  the  evil.  It  recited  that 
''  it  had  been  found  that  the  ]aw,  as  it  then  stood,  relating  to 
goods  shipped  in  the  names  of  persons  who  were  not  the  actnal 
proprietors  thereof,  and  to  the  deposit  or  pledge  of  goods,  affords 
great  facility  to  fraud,  produces  frequent  litigation,  and  proves  in 
its  effects  highly  injurious  to  the  interests  of  commerce  in  general." 
It  then  proceeded  to  enact  that  "  any  person  or  persons  intrusted 
for  the  purpose  of  sale  with  any  goods,  &a,  and  by  whom  such 
goods,  &c.,  shall  be  shipped  in  his,  her,  or  their  own  name  or 
names,  or  in  whose  name  or  names  any  goods,  &c.,  shall  be  shipped 
«  by  any  other  person  or  persons,  shall  be  deemed  and  taken  to  be 
the  true  owner  or  owners  thereof,  so  far  as  to  entitle  the  consignee 
or  consignees  of  such  goods,  &c.,  to  a  lien  thereon  in  respect  of  any 
money  or  negotiable  security  or  securities  advanced  or  given  by 
such  consignee  or  consignees  to  or  for  the  use  of  the  person  or 
persons  in  whose  name  or  names  such  goods,  &c.,  shall  be  shipped, 


VOL.  mj  HILARY  TBBM,  XXXI  VICT.  271 

or  in  respect  of  any  money  or  negotiable  security  or  securities  re-       ^^^^ 
ceived  by  him,  her,  or  them  to  the  use  of  such  consignee  or  con-     Fuextes 
signees,  in  the  like  manner  to  all  intents  and  purposes  as  if  such     Moxtis. 
person  or  persons  was  or  were  the  true  owner  or  owners  of  such 
goodsy  &c. ;  proTided  such  consignee  or  consignees  shall  not  haye 
notice,  by  the  biU  of  lading  for  the  delivery  of  such  goods,  &c., 
or  otherwise,  at  or  before  the  time  of  any  advance  of  such  money 
or  negotiable  security,  or  of  such  receipt  of  money  or  negotiable 
security  in  respect  of  which  such  lien  is  claimed,  that  such  person 
or  persons  so  shipping  in  his,  her,  or  their  own  name  or  names,  or 
in  whose  name  or  names  any  goods,  &c.,  shall  be  shipped  by  any 
person  or  persons,  is  or  are  not  the  actual  and  bona  fide  owner  or 
owners,  proprietor  or  proprietors,  of  such  goods,  &c,,  so  shipped  as 
aforesaid."     Then  came  the  6  Geo,  4,  c.  94,  the  2nd  section  of  which 
enacts  that  "  any  person  or  persons  intrusted  with  and  in  posses- 
sion of  any  bill  of  lading,  India  warrant,  dock-warrant,  ware- 
house-keeper's certificate,  wharfinger's  certificate,  warrant  or  order 
for  delivery  of  goods,  shall  be  deemed  and  taken  to  be  the  true 
owner  or  owners  of  the  goods,  &c.,  described  and  mentioned  in  the 
said  several  documents  hereinbefore  stated  respectively,  or  either 
of  them,  so  far  as  to  give  validity  to  any  contract  or  agreement 
thereafter  to  be  made  or  entered  into  by  such  person  or  persons 
80  intrusted  and  in  possession  as  aforesaid  with  any  person  or  per- 
sons for  the  sale  or  disposition  of  the  said  goods,  &c.,  or  for  the 
deposit  or  pledge  thereof  as  a  security  for  any  money  or  negotiable 
instrument  or  instruments  advanced  or  given  by  such  person  or 
persons  upon  the  faith  of  such  several  documents  or  either  of 
them :  provided  such  person  or  persons  shall  not  have  notice  by 
such  documents  or  either  of  them,  or  otherwise,  that  such  per- 
son or  persons  so  intrusted  as  aforesaid  is  or  are  not  the  actual 
and  bona  fide  owner  or  owners  of  such  goods,  &c.,  so  sold  or  de- 
posited, or  pledged  as  aforesaid."    It  was  held  by  the  Court  of 
Exchequer  in  PhUlips  v.  Suth  (1),  and  afterwards  by  the  Exche- 
quer Chamber  and  the  House  of  Lords  in  Hatfield  v.  Phillips  (2), 
that  it  does  not  necessarily  follow  that   the  factor  is  intrusted 
merely  because  he  is  found  in  possession  of  the  symbol  of  title  : 
it  must  be  shewn  that  the   principal  really  intended  that  the 
(1)  6  M,  &  W.  572.  (2)  9  M.  &  W.  647 ;  12  CI.  &  F.  343. 
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1868  factor  should  be  possessed  of  the  goods  at  the  time  he  pledges 
FoENTEs~  them.  To  remedy  that>  the  5  &  6  Vict.  c.  39  was  passed.  The 
Montis  ^®*  section,  reciting,  amongst  other  things,  that  "  advances  on  the 
security  of  goods  and  merchandize  have  become  an  usnal  and 
ordinary  course  of  business,  and  it  is  expedient  and  necessary 
that  reasonable  and  safe  facilities  should  be  afforded  thereto,  and 
that  the  same  protection  and  validity  should  be  extended  to  bona 
fide  advances  upon  goods  and  merchandize  as  by  the  recited  act 
[6  Geo.  4,  c.  94]  is  given  to  sales,  and  that  owners  intrusting 
agents  with  the  possession  of  goods  and  merchandize,  or  of  docu- 
ments of  title  thereto,  should,  in  all  cases  where  such  owners  bv 
the  recited  act  or  otherwise  would  be  bound  by  a  contract  or 
agreement  of  sale,  be  in  like  manner  bound  by  any  contract  or 
agreement  of  pledge  or  lien  for  any  advances  bona  fide  made  on 
the  security  thereof,"  enacts  that  ^  any  agent  who  shall  thereafter 
be  intrusted  with  the  possession  of  goods,  or  of  the  documents  of 
title  to  goods,  shall  be  deemed  and  taken  to  be  owner  of  such 
goods  and  documents,  so  far  as  to  give  validity  to  any  contract 
or  agreement  by  way  of  pledge,  lien,  or  security  bona  fide  made 
by  any  person  with  such  agent  so  intrusted  as  aforesaid."  And 
then  there  is  a  proviso  in  s.  4,  that  '^  an  agent  in  possession  of 
such  goods  or  documents  shall  be  taken,  for  the  purposes  of  this 
act,  to  have  been  intrusted  therewith  by  the  owner  thereof,  un- 
less the  contrary  can  be  shewn  in  evidence."  The  plain  meaning 
of  the  6  Geo.  4,  c.  94,  s.  2,  as  expounded  by  the  5  &  6  Vict  c  39,  is, 
that,  to  render  the  pledge  valid,  the  agent  must  be  in  possession  of 
and  intrusted  with  the  goods  for  sale  at  the  time  he  pledges  them. 

[WiLLES,  J.  The  question  is  whether  "intrusted"  means 
"  having  been  intrusted."] 

The  5  &  6  Vict  c.  39  does  not  alter  the  rule  laid  down  by  the 
Exchequer  in  Phillips  v.  Huth{l),  that  there  must  be  an  intention 
on  the  part  of  the  principal  to  intrust  the  factor  at  the  time  of  the 
pledge.  This  Court,  in  Bonzi  v.  Stewart  (2),  assume  the  true  con- 
struction of  the  statutes  to  be  as  suggested.  The  authority  of  the 
factor  was  much  discussed  in  Smart  v.  Sandars.  (3)  Suppose  the 
case  of  goods  pledged  with  a  factor,  and  not  delivered  to  him  id 

(1)  6  M.  &  W.  572.  (2)  5  Scott,  N.  R.  1 ;  4  M.  &  G.  205. 

(3)  5  0.  B.  895. 
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his  business  as  a  factor  for  sale,  and  a  third  person  makes  an  ad-       1S68 

Tance  to  the  factor  thereon, — is  it  to  be  said  that  the  lender's     fuesteT^ 

claim  on  the  goods  is  to  preyail,  though  it  is  shewn  that  the  factor 

was  not  ^*  intrusted  **  therewith  for  sale  ?    The  authority  to  pledge 

is  very  analogous  to  the   order  and  disposition  doctrine  under 

the  bankrupt  law :  the  consent  of  the  true  owner  must  exist  down 

to  the  time  of  the  bankruptcy. 

C.  PoUoeh,  Q.C.9  and  Archibald,  in  support  of  the  rule.  The 
general  principles  of  justice  which  gave  birth  to  the  course  of 
legislation  known  by  the  name  of  the  Factors  Acts,  is  well  illus- 
trated by  two  notes  of  learned  American  commentators,  the  one  in 
2  Kent's  Commentaries,  628  (10th  ed.  868),  the  other  in  Story  on 
Agency,  §  113,  and  by  the  judgments  of  Abbott,  C.J.,  in  Dyer  y. 
Pearson  {1),  and  of  Best,  C.J.,  in  WiUiam  v.  Barton.  (2)  The 
intention  of  the  Factors  Acts  evidently  was  to  give  effect  to  all 
acts  which  the  factor  has  been  enabled  to  do  in  consequence  of  his 
having  been  intrusted  with  the  possession  and  apparent  ownership 
of  the  goods.  As  against  the  person  who  has  boi^  fide  advanced 
money  upon  the  security  of  the  goods,  it  is  the  original  intrusting 
which  is  the  governing  matter.  It  is  somewhat  remarkable  that 
the  word  "agent"  does  not  occur  in  the  4  Geo.  4,  c.  83.  The 
ground  of  the  judgment  of  the  Court  of  Exchequer  in  Phillips  v. 
Euth  (3)  was  that  the  factor  could  not  be  said  to  have  been  in- 
trusted with  a  document  which  at  the  time  had  no  existence.  He 
bad  been  intrusted  with  the  bill  of  lading ;  but  he  obtained  the 
dock-warrant  by  fraud.  It  is  not  denied  here  that,  but  for  the 
revocation  of  de  Ponte's  authority,  he  would  have  had  full  power 
to  deal  with  the  wines  by  sale  or  by  pledge.  He  was  an  agent  for 
sale;  and  he  was  intrusted  with  and  in  possession  of  the  docu- 
ments of  title,  which  were  made  out  in  his  own  name.  He  was 
the  apparent  owner  of  the  goods,  and  the  money  was  advanced  to 
bim  by  the  defendants  upon  the  faith  of  such  apparent  ownership. 
The  only  question  is  whether  the  revocation  of  his  authority  as 
agent,  uncommunicated  to  the  bona  fide  lenders  of  the  money, 
takes  the  case  out  of  the  principle  of  the  Factors  Acts.  Those 
acts  were  passed  for  the  very  purpose  of  enabling  the  factor  to  do 

(1)  3  B.  &  C.  38,  42.  (2)  3  Bing.  139, 145. 

(3)  6  M.  &  W.  572. 
Vol.  IIL  2  B  2 
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what  otherwise  he  would  not  have  been  entitled  to  do.    De  Ponte 

*''^^=*'™^  had  been  intrusted  by  the  plaintiffs  with  the  wines  as  an  agent  for 
Montis,  sale,  and  was  in  possession  of  the  documents  of  title,  and  therefore 
clearly  within  the  spirit  and  meaning  of  the  acts,  notwithstanding 
a  secret  revocation  of  his  authority.  He  was  in  possession  by  rea- 
son of  his  having  been  intrusted.  The  legislation  upon  this  subject 
has  been  throughout  a  struggle  on  the  part  of  the  legislature  to 
do  justice  to  innocent  persons  bona  fide  advancing  moneys  upon 
goods  of  which  the  concealed  owners  have  enabled  third  persons 
to  become  the  apparent  owners,  and  so  obtain  credit  in  the  com- 
mercial world.  The  4  Geo.  4,  c.  83,  did  not  authorize  the  factor 
to  pledge.  The  6  Geo.  4,  c.  94,  remedied  that  omission ;  and  the 
5  &  6  Vict.  c.  39,  was  passed  for  the  purpose  of  curing  one  of  the 
infirmities  of  that  act,  as  pointed  out  in  Phillips  v.  HuOi.  (1)  The 
last-mentioned  statute  generally  protects  persons  dealing  with  the 
agent,  even  though  they  may  have  known  at  the  time  that  he  was 
only  an  agent, — ^it  protects  the  innocent  lender  where  the  docn- 
ments  of  title  have  been  once  intrusted  to  the  agent,  and  remain 
in  his  possession  at  the  time  of  the  advance.  Every  principle  of 
natural  justice  dictates  that  one  who  induces  another  to  act  upon 
the  faith  of  the  existence  of  a  given  state  of  things,  shall  not 
be  permitted  afterwards  to  turn  round  and  rely  upon  another  and 
a  different  state  of  things.  That  is  well  illustrated  by  Piekard 
V.  Sears  (2)  and  the  cases  as  to  forged  cheques  and  bills  of  ex- 
change. (3)  The  true  result  of  the  1st  and  4th  sections  of  the 
5  &  6  Vict.  c.  39,  is  that,  if  the  agent  is  in  actual  possession  of  the 
goods  or  of  the  documents  of  title,  it  is  sufficient  that  he  shall 
have  been  intrusted  therewith  by  the  owner,  unless  the  contrary 
can  be  proved  in  evidence.  The  6th  section  contemplates  the 
agent  acting  mala  fide,  and  the  person  advancing  money  by  way 
of  pledge  on  the  goods  being  yet  protected ;  for,  an  agent  who,  in 
violation  of  his  duty,  makes  a  deposit  or  transfer  of  any  goods  or 
documents  of  title  "  so  intrusted  to  him  as  aforesaid,"  as  and  by 
way  of  a  pledge,  lien,  or  security,  is  to  be  deemed  guilty  of  a  mis- 
demeanor. (4)  In  order  to  protect  persons  dealing  with  the  agent, 
it  is  enough  to  shew  that  he  was  once  intrusted,  and  that  his  pos- 

(1)  6  M.  &  W.  572.  (3)  Young  v.  Orote,  4  Bing.  253. 

(2)  G  Ad.  &  E.  469.  (4)  See  24  &  25  Vict  c.  96,  s.  78. 
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session  continues.    No  sort  of  circumspection  could  have  availed        1868 
the  defendants  here.    No  inquiry  would  have  enabled  them  to     Yvzsria 
learn  that  de  Ponte  had  no  right  to  dispose  of  the  vrines  as  he  did.      ^  ^* 
Andy  if  one  of  two  innocent  persons  must  suffer  from  the  fraud  of 
a  third,  it  should  manifestly  be  he  who  by  his  laches  or  his  mis- 
placed confidence  has  enabled  the  third  person  to  commit  the 
fraud. 

WiLLEs,  J.    In  this  case,  the  plaintiffi,  Messrs.  Fuentes,  had 
consigned  a  quantity  of  wine  to  a  person  named  de  Ponte,  for  sale. 
When  he  received  the  wines,  de  Ponte  was,  no  doubt,  and  for 
some  time  afterwards  continued  to  be,  an  agent  in  possession  of 
and  intrusted  with  the  wines,  so  as  to  come  within  the  provisions 
of  the  Factors  Acts.    Messrs.  Fuentes  became  dissatisfied  with  his 
conduct  as  agent,  appointed  Messrs.  Collier  to  act  for  them  in  that 
capacity,  and  gave  de  Ponte  to  understand  that  his  agency  was  at 
an  end,  and  required  him  to  hand  over  the  wines  remaining  in  his 
hands  to  Messrs.  Collier.    De  Ponte  refused  to  comply  with  this 
request^  and  refused  without  any  good  reason,  because  he  appears 
to  have  had  no  claim  against  Messrs.  Fuentes  by  way  of  lien  or 
otherwise.     It  was  his  duty  as  agent  to  give  up  the  wines ;  and,  in 
retaining  the  documents  of  title  (which  for  the  purposes  of  the 
Factors  Acts  are  the  same  as  the  goods  themselves),  he  was  guilty 
of  a  wrong.    That  state  of  wrongful  possession  by  de  Ponte  con- 
tinued for  some  time  after  the  revocation  of  his  authority  and  the 
demand  of  the  wines  and  the  documents  of  title  on  behalf  of 
Messrs.  Fuentes ;  and  during  that  wrongful  possession,  and  after 
the  revocation  of  his  authority  as  agent,  de  Ponte  obtained  an 
advance  on  the  security  of  the  documents  of  title,  which  advance 
would  have  been  protected  by  the  Factors  Acts,  and  efiectual  to 
give  the  lenders,  Messrs.  Montis,  a  valid  pledge  of  the  documents 
of  title  to  the  wines,  supposing  there  had  been  no  revocation  of 
de  Ponte's  authority.     The  question,  therefore,  is  neatly  raised, 
whether  an  agent  who  has  once  been  intrusted  with  and  remains 
m  possession  of  goods  or  the  documents  of  title  thereto,  continues 
^  have  authority  quoad  third  persons  who  bona  fide  make  an 
advance,  so  as  to  give  them  a  title  as  against  his  principal,  not- 
withstanding that  before  the  right  of  the  lender  arises  the  authority 

2B  2  2 
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1868  which  the  agent  had  has  been  revoked,  so  that,  as  between  himseK 
FuENTO  ~  *^d  his  principal,  he  has  ceased  to  be  an  agent,  and  has  become  a 
person  occupying  the  relation  simply  of  a  wrongdoer  in  detaining 
the  goods  or  the  documents  of  title.  That  question  has  been 
argued  before  us  with  great  acumen,  and  we  are  much  indebted 
to  the  learned  counsel  on  both  sides  for  the  assistance  we  have 
received  from  them.  The  question  is  one  of  considerable  nicety. 
But,  as  we  have  had  an  opportunity  of  thinking  it  over,  we  con- 
sider it  right  to  pronounce  our  opinion  upon  it  at  once.  It  is  a 
question  of  nicety,  not  only  as  depending  on  the  construction  of  the 
acts  of  parliament  relating  to  factors,  but  also  because  it  belongs  to  a 
class  of  questions  upon  which  great  differences  of  opinion  have  existed 
amongst  mercantile  men,  though  not  amongst  lawyers ;  that  is,  the 
class  of  questions  which  relate  to  how  fieur  a  person  who  is  not  the 
real  owner  of  goods,  but  who  appears  to  the  world,  or  rather  to 
those  who  deal  with  him,  as  owner,  and  who  deal  with  him  on  the 
faith  of  his  apparent  ownership,  should  be  allowed  to  confer  upon  a 
third  person  a  greater  title  than  he  himself  has.  With  respect  to 
certain  sorts  of  property,  everybody  is  agreed  that  there  is  no  re- 
striction of  the  power  of  the  apparent  owner  to  transfer  a  right  to 
any  person  who  takes  it  from  him  bona  fide ;  as  in  the  case  of  the 
ordinary  currency  of  the  country,  or  that  which  has  for  mercan- 
tile convenience  been  put  upon  the  same  footing,  viz.  bills  of 
exchange  and  other  negotiable  instruments,  including  bills  of 
lading,  as  against  stoppage  in  transitu  only.  Every  one  is  agreed 
that,  with  respect  to  the  ordinary  currency,  and  bills  of  exchange 
whilst  running,  a  person  who  receives  them  bona  fide  and  for  value 
is  entitled  to  hold  them  notwithstanding  any  infirmity  of  title  in 
the  person  from  whom  he  obtains  them.  That,  however,  is  far 
from  being  so  as  to  ordinary  merchandize.  The  only  cases  which 
at  the  moment  occur  to  my  mind  in  which  a  man  may  give  to 
another  a  better  title  to  goods  than  he  himself  has,  are,  the  case  of 
a  sale  in  market-overt,  in  which  case  the  buyer  acquires  a  title  to 
the  goods  whatever  may  have  been  the  right  of  the  seller, — ^pro- 
bably because  of  the  publicity  of  the  transaction  and  the  incon- 
venience which  would  result  from  the  adoption  of  any  other  rule. 
And  even  to  this  there  are  exceptions,  arising  out  of  the  statute 
of  restitution,    A  second  case  which  may  be  put  is  the  case  of 
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a  man    selling  goods  under  circumstances  in  which  he  might        1868 
rescind  the  contract  on  the  ground  of  fraud  in  the  buyer :  if  the     Fcbntes^ 
huyer  has  obtained  possession,  that  possession  as  against  the  seller     mqntis 
is  wrongfid ;  but  if  the  buyer,  before  the  seller  has  exercised  his 
option  of  rescinding  the  contract,  has  sold  the  goods  to  a  bona  fide 
purchaser,  such  bona  fide  purchaser  would  be  entitled  to  retain 
them  as  against  the  seller,  notwithstanding  the  latter  has  been 
defrauded.     A  third  case  in  which  a  man  may  convey  a  better 
title  to  goods  than  he  himself  had,  and  one  which  is  more  apposite 
to  the  present,  is,  where  an  agent  who  carries  on  a  public  business 
deals  with  the  goods  in  the  ordinary  course  of  it,  though  he  has 
received  secret  instructions  &om  his  principal  to  deal  with  them 
contrary  to  the  ordinary  course  of  that  trade.     In  that  case  he 
has  what  has  been  sometimes  called  an  apparent  authority,  or,  as 
my  Brother  Byles  more  accurately  calls  it,  an  ostensible  autho- 
rity, to  deal  in  such  a  way  with  the  goods  as  agents  ordinarily 
deal  with  them ;  and,  if  he  deals  with  them  in  the  ordinary  way  of 
the  trade,  he  binds  his  principal.    These  instances,  however,  are 
exceptional  to  the  rule  that  no  man  can  give  a  better  title  to  goods 
than  he  has  himself,  and  that  the  real  owner  is  not  bound  except 
to  the  extent  of  an  interest  which  he  has  parted  with  or  an  autho- 
rity which  he  has  given.    Now,  the  result  of  that  state  of  the  law 
with  respect  to  agents  employed  to  sell,  led  to  the  course  of  legisla- 
tion which  is  known  by  the  general  description  of  the  Factors 
Acts ;  because  it  was  held  by  the  courts  of  law  that  the  case  of  a 
pledge  of  goods  by  a  factor  intrusted  with  the  possession  of  goods, 
And  authorized  to  sell  them,  fell  within  the  general  rule  to  which 
the  instances  above  enumerated  are  exceptionef,  and  that  it  did  not 
&11  within  the  exceptions  by  reason  of  a  pledge  being  an  ordinary 
and  accustomed  transaction  to  be  entered  into  by  a  person  intrusted 
^  agent  to  sell,  or  perhaps  more  properly  by  reason  of  the  courts 
of  law  having  treated  a  pledge  as  being  out  of  the  scope  of  an 
authority  to  sell. 

The  legislature  seem  to  have  considered  that  to  be  too  narrow  a 
view  of  the  proper  scope  of  the  authority  of  an  agent  to  sell ;  and 
they  were  no  doubt  induced  to  think  so  by  reason  of  the  altered 
^ode  of  conducting  mercantile  transactions  in  modem  times,  and 
^'ecause  it  had  become  a  usual  and  accustomed  course  for  factors 
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1868       intrusted  with  goods  for  sale,  to  make  advances  to  their  principals 
-pxj^jsrrw     either  in  money  or  by  the  acceptance  of  bills  against  their  con- 
signments, and  to  keep  themselves  in  funds  by  repledging  the 
documents  of  title  with  bankers  or  other  money  dealers.    But, 
whatever  may  have  been  the  reason,  it  is  clear  that  that  was  the 
particular  evil  which  the  legislature  sought  to  remedy  by  the 
Factors  Acts.    And  if  it  be  proper,  in  construing  a  statute,  to 
look  at  the  mischief  intended  to  be  remedied, — ^which  Lord  Coke 
says  is  one  of  the  rules  for  construction  of  acts  of  parliament,— 
one  would  construe  such  a  statute  with  the  expectation  of  finding 
that  the  legislature  would  deal  with  the  class  to  which  persons  who 
in  the  usual  course  of  business  advance  money  on  goods  coming 
to  them  for  sale  belong,  and  who  previously  could  not  pledge  be- 
yond their  own  advances,  because  the  authority  of  the  agent»  as 
between  himself  and  his  principal,  was  limited  to  contracts  of  sale, 
and  not  capable  of  being  extended  by  construction  to  contracts 
of  pledge.    That  anticipation  of  what  the  legislature  intended  by 
the  Factors  Acts,  if  we  are  to  rely  upon  a  series  of  decisions  upon 
them,  to  some  of  which  reference  has  been  made,  and  all  of  which 
are  in  harmony,  would  turn  out  to  be  correct,  because  it  has  from 
time  to  time  been  held  that,  notwithstanding  general  terms  used 
here  and  there  throughout  those  acts,  which,  taken  by  themselyee, 
might  be  held  to  include  all  agents  or  persons  intrusted,  those 
general  expressions  are  to  be  construed  with  reference  to  the 
general  scope  and  object  of  the  acts  as  well  as  to  the  particular 
language  used,  so  as  to  limit  their  operation  to  the  case,  first,  of 
persons  intrusted  as  agents.    Take  the  case  which  it  was  sought 
at  one  time  to  bring  within  the  operation  of  the  acts,  of  a  seller 
handing  to  the  buyer  a  document  of  title, — it  might  be  said  that 
the  buyer  was  a  person  intrusted  with  and  in  possession  of  die 
document  of  title,  and,  if  he  dealt  with  it  in  the  ordinary  course 
of  business  under  the  first  or  second  of  the  Factors  Acts  he  ought 
to  give  a  complete  title  as  against  the  seller.    But  one  of  the 
earliest  decisions  upon  the  construction  of  the  6  Geo.  4,  c.  94,  and 
a  decision  which  has  never  been  quarrelled  with,  is  Jenkins  t- 
TJsbome  (1),  where  it  was  held  that  the  buyer  in  such  a  case  is  not 
a  person  ** intrusted"  or  "in  possession"  within  the  meaning  of 

(1)  7  M.  &  G.  678. 
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the  act,  because  he  was  not  intrusted  as  an  agent,  and  therefore  a        1868 
person  who  buys  from  him  a  dock-warrant  or  other  document  of     fueioxs 
title,  is,  as  against  the  seller,  in  no  better  position  than  the  buyer 
himself,  and  so  the  right  to  stop  in  transitu  is  not  excluded.    Next 
it  was  held  that,  not  only  must  the  person  be  intrusted  as  agent, 
but  he  must  be  intrusted  as  agent  in  a  mercantile  transaction ;  and 
therefore  a  mere  servant  intrusted  with  a  document  of  title,  though 
an  agent  in  one  sense,  is  not  so  in  the  sense  of  the  act,  and  there- 
fore cannot,  as  against  his  master,  give  to  another  a  right  which 
he  himseK  had  not.    Next,  it  appears  that  not  only  must  the 
person  intrusted  be  an  agent,  but  he  must  be  an  agent  for  sale ; 
and  that  would  exclude  the  case  of  a  carrier  or  warehouseman  (1), 
who  is  in  some  sense  an  agent  and  intrusted  with  the  possession 
of  goods.   The  agents  contemplated  by  the  Factors  Acts  are  agents 
intrusted  for  sale.    I  do  not  mean  to  limit  the  operation  of  the 
statute  to  agents  intrusted  with  goods  for  future  sale,  either  gene- 
rally or  in  the  particular  instance.    It  is  necessary  to  guard  oneself 
in  that  respect,  because  every  one  is  aware  of  the  case  of  the 
commission-agent  who  informed  the  owners  of  goods  that  he  had 
an  opportunity  of  selling  them,  and,  having  got  samples,  repre- 
sented that  he  had  sold  the  goods  to  a  person  who  it  was  after- 
wards discovered  had  no  existence,  and,  having  by  that  fraud  got 
possession  of  the  goods,  pledged  them  to  a  third  person,  who  made 
an  advance  bona  fide  and  without  notice  of  the  fraud ;  and  it  was 
held  that  the  latter  acquired  a  good  title  to  the  goods  under  the 
Factors  Acts.    I  allude  to  the  case  of  Baines  y.  Swainson  (2), 
which  Mr.  Channell  evidently  had  in  his  mind  when  he  made  a 
very  pertinent  observation,  which  I  shall  refer  to  by-and-bye.    The 
Court  in  that  case  laboured  hard  to  shew  that  the  person  was 
intrusted  with  and  in  the  possession  of  the  goods  as  agent,  and  as 
agent  for  sale,  though  he  was  not  when  first  intrusted  an  agent  for 
the  future  sale  of  the  goods,  was  still  within  the  operation  of  the 
Factors  Acts,  because  he  was  an  agent  for  sale,  and  his  employment 
was  connected  with  the  sale,  as  was  put  by  Crompton,  J.  The  Court 
took  pains  to  shew  that  the  judge  who  tried  the  cause,  and  who  at 
first  thought  that,  as  the  intrusting  was  not  for  sale  generally,  it 

(1)  Mimk  V.  WhiUenbitry,  2  B.  &  Ad.  (2)  4  B.  &  S.  270 ;  32  L.  J.  (Q.B.) 
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1868  did  not  come  within  the  Factors  Acts,  was  wrong.  That  case, 
FuEXTEs  however,  is  strong  to  shew  the  extreme  limit  to  which  the  Factors 
Montis.  -^^^  hsLYQ  been  pushed ;  and  it  was  properly  referred  to  for  that 
purpose.  But  it  is  necessary  not  only  to  shew  that  the  peison 
intrusted  is  an  agent  and  an  agent  for  sale,  but  it  is  necessary 
also,  as  Mr.  Channell  pointed  out,  that  he  was  intrusted  with  the 
particular  goods  as  an  agent  for  sale  or  for  an  object  connected 
with  the  sale, — to  avoid  coming  into  collision  with  the  case  of 
Baines  v.  Swainson  (1),  to  which  I  entirely  assent 

Here  it  is  necessary  to  consider  the  state  of  the  law  as  to  an 
agent  intrusted  with  goods,  but  not  for  the  purpose  of  sale,  be- 
cause it  differs  from  that  which  relates  to  other  agents.  In  the 
case  of  an  agent  whose  general  business  it  is  to  sell,  being  intrusted 
with  goods  for  a  purpose  other  than  that  of  sale,  as  upon  a  pledge 
for  an  advance  of  money,  with  instructions  not  to  sell ;  or,  if  he 
happen  to  have  a  warehouse,  though  his  general  business  is  that  of 
a  factor  and  not  of  a  warehouse-keeper,  and  goods  are  placed  in 
his  warehouse  at  a  rent :  in  either  of  these  cases  he  would  be  a 
person  who  prim&  facie  would  appear  to  be  justified  in  dealing 
with  the  goods  as  factor;  and  yet  there  is  an  express  provision  as 
to  such  a  person  (for,  one  cannot  doubt  that  the  judges  in  Baines 
V.  Swainson  (1)  were  right  in  so  expounding  the  section),  that  he 
shall  be  only  prima  facie  in  a  position  to  deal  with  his  principal's 
goods  mdre  largely  than  as  agent  he  could  do,  and  that  his  prin- 
cipal may  repel  the  presumption  of  his  more  enlarged  authority 
under  the  Factors  Acts,  and  shew  the  real  nature  of  the  transaction 
between  them.  That  provision  is  (5  &  6  Vict,  c  39,  s.  4),  "an 
agent  in  possession  of  such  goods  or  documents  shall  be  taken,  for 
the  purposes  of  this  act,  to  have  been  intrusted  therewith  by  the 
owner  thereof,  unless  the  contrary  can  be  shevm  in  evidence." 
That  provision  in  the  4th  section  of  the  5  &  6  Vict.  c.  39,  has  been 
applied  to  the  extreme  by  Blackburn,  J.,  in  his  judgment  in  Baines 
V.  Swainson  (2),  where  he  says, — ''  I  do  not  agree  with  the  counsel 
for  the  defendants,  that  the  mere  fact  of  an  agent  being  fonnd  in 
possession  of  goods,  although  they  have  been  handed  to  him  by 
the  owner  knowing  that  he  carries  on  such  a  business,  amounts  to 

(1)  4  B.  &  S.  270 ;  32  L.  J.  (Q.B.)  (2)  4  B.  tfc  S.  270,  285  ;  32  L  J. 
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an  Entrusting'  him  as  agent;  though  I  think  that^  under  that        1868 
part  of  8.  4  of  statute  5  &  6  Vict.  c.  39,  to  ^hich  I  have  referred,     fuektm^ 
the  fact  of  a  person  being  put  into  possession  of  goods  calls  upon      moktibl 
the  person  who  gave  him  possession  to  explain  and  shew  that  it 
was  not  an  intrusting."    But  for  that  guidance,  I  might  rather 
have  inclined  to  read  that  last  clause  of  the  4th  section  as  appli- 
cable to  the  cases  provided  for  in  the  previous  part  of  it,  and  to  be 
satisfied  with  the  case  in  which  the  factor  has  been  held  to  be 
intrusted  with  the  possession  of  documents  of  title  which  he  has 
been  enabled  to  obtain  by  reason  of  his  having  been  intrusted  with 
ether  documents  which  led  to  the  acquisition  of  the  former.    But 
I  will  not  criticise  the  opinion  there  thrown  out,  but  will  adopt  it 
for  the  purpose  of  the  present  case.    Here  is  the  case  of  an  agent 
whose  general  business  brings  him  within  the  scope  of  the  act,  who, 
being  in  possession  of  goods  belonging  to  a  principal,  has  pledged 
thenu    What  is  the  result  ?    Is  it  that  a  person  who  has  innocently 
dealt  with  the  agent  by  reason  of  his  general  character  and  em- 
ployment, is  to  take  advantage  of  the  apparent  ownership  of  the 
^nt,  as  a  buyer  in  market-overt  would  ?  or  is  he  to  be  subject 
to  some  afterclap,  some  proof  by  the  owner  that  he  was  not  so 
intrusted  as  to  bring  him  within  the  acts  ?    Let  the  statute  speak 
for  itsel£     Its  words  are, — "  an  agent  in  possession  as  aforesaid  of 
such  goods  or  documents  shall  be  taken,  for  the  purposes  of  this 
act,  to  have  been  intrusted  therewith  by  the  owner  thereof  unless 
the  contrary  shall  be  proved  in  evidence."    The  inevitable  con- 
elusion  is,  that,  if  the  contrary  can  be  proved  in  evidence,  **an 
agent  in  possession  as  aforesaid  of  such  goods  or  documents,"  is  not 
to  be  taken  to  be  "  intrusted  therewith  by  the  owner  thereof." 

That  introduces  the  argument  which  was  urged  on  the  part  of 
the  plaintiffs,  and  well  illustrated  by  the  case  put  by  Mr.  Channell, 
in  which  the  claim  of  a  person  bona  fide  making  an  advance  to  the 
factor  may  be  defeated.  That  is  the  case  of  goods  pledged  with  a 
factor,  but  not  intrusted  to  him  in  his  business  of  a  factor.  I  draw 
two  conclusions  from  the  state  of  the  law  of  which  I  have  endear 
▼cured  to  give  a  summary,  not  dwelling  for  the  present  upon  the 
precise  language  of  the  acts,  but  upon  the  construction  which  has 
^^  put  upon  them,  with  a  view  to  see  whether  that  construction 
enables  us  to  come  to  a  decision  upon  this  case.    The  conclusion  to 


V, 

MOKTIS. 


282  COUBT  OF  COMMON  PLEAS.  [L.  P. 

1868  Mrhicli  the  course  of  the  decisions  compels  me  to  come  is  that  which 
FcENTEs  ^8  expressed  by  Blackburn,  J.,  in  Baines  v.  Swainson  (1),  riz.  that 
the  authority  given  by  the  Factors  Acts  quoad  third  persons  is  an 
authority  superadded  and  accessory  to  the  ordinary  authority  given 
by  a  principal  to  his  agent  It  was  not  intended  by  those  acts 
to  provide  a  remedy  for  all  the  hardships  which  may  occur  to  inno- 
cent persons  by  dealing  with  one  in  the  apparent  ownership  of 
goods  as  if  he  were  the  real  owner ;  but  only  with  cases  where  the 
agent  is  intrusted  with  and  in  possession  of  the  goods  with  the 
assent  of  the  true  owner  of  them. 

Much  argument  has  been  urged  upon  the  words  '^  intrusted  and 
in  possession."  But  it  appears  to  me  that,  before  you  can  deal 
with  the  state  of  being  intrusted  or  in  possession,  you  must  get 
your  substantive,  viz.  agent.  The  person  who  is  to  give  a  title  as 
against  the  principal  or  owner  of  the  goods  must  be  an  agent.  If 
he  has  no  right  to  the  possession  as  agent,  the  provisions  of  the 
Factors  Acts  as  to  pledging  do  not  apply  to  him. 

I  might  desire  that  it  was  in  the  power  of  the  judges  to  amend 
the  law  from  time  to  time  with  reference  to  mercantile  convenience. 
And,  if  there  were  a  large  preponderance  of  opinion  amongst  mer- 
cantile men  that  there  ought  to  be  a  free  power  of  transfer  of  goods 
by  persons  having  the  apparent  ownership,  I  might  feel  disposed 
to  exercise  that  power,  if  it  had  existed,  in  favour  of  the  opinion  of 
such  majority.  But,  were  I  to  do  this,  I  should  be  doing  an  tin- 
constitutional  act.  And  I  cannot  help  taking  warning  against 
interfering  with  the  intentions  of  the  legislature  from  any  notions 
of  expediency,  when  I  recollect  what  took  place  in  Kingsfofi  v. 
Merry.  (2)  There,  one  Anderson  falsely  and  fraudulently  repre- 
sented to  the  plaintiffs  that  he  was  authorized  by  and  acting  on 
behalf  of  Van  Nottin  &  Co.  in  procuring  certain  goods,  and 
the  plaintiffs,  in  consequence  of  such  false  and  fraudulent  repre- 
sentation, delivered  the  goods  to  Anderson  with  intent  to  transfer 
to  him  the  property  in  them,  and  Anderson  pledged  the  goods 
with  the  defendant  for  a  bona  fide  advance :  and  the  Court  of 
Exchequer  held  that  the  plaintiffs  could  not  maintain  an  action 
for  the  goods  without  tendering  or  paying  the  defendant  his  advance, 

(1)  4  B.  &  S.  270;  32  L.  J.  (Q.B.)  (2)  11  Exch.  577 ;  25  L.  J.  (Ei.) 
281.  16U. 
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upon  the  principle  that  (1),  "  when  a  vendee  obtains  possession  of  a  1868 
chattel  with  the  intention  by  the  vendor  to  transfer  both  the  pro-  Yvmmsa 
perty  and  possession^  although  the  vendee  has  committed  a  false 
and  fraudulent  misrepresentation  in  order  to  effect  the  contract  or 
obtain  the  possession,  the  property  vests  in  the  vendee  until  the 
vendor  has  done  some  act  to  disaffirm  the  transaction."  But, 
when  the  case  came  before  the  Exchequer  Chamber,  the  facts  as 
they  were  stated  for  the  opinion  of  the  Court  of  error  not  sustain- 
ing the  conclusion  of  fact  upon  which  the  Court  below  relied,  the 
judgment  was  reversed.  (2)  The  ground  of  the  decision  in  the 
Exchequer  Chamber  was,  that  "  the  plaintiffs  and  Anderson  never 
did  stand  in  the  relation  of  vendor  and  vendee  of  the  goods, 
and  that  there  was  no  contract  between  them  which  the  plaintiffs 
might  either  affirm  or  disaffirm."  Thus,  the  man  who  innocently 
advanced  his  money  upon  the  faith  of  the  apparent  ownership  of 
the  goods  in  Anderson  was  held  to  have  no  title  to  the  goods. 
Everybody  is  aware  of  the  great  attention  which  that  case  excited 
amongst  mercantile  men,  and  what  a  large  amount  of  considera- 
tion and  discussion  ensued  by  men  of  great  ability  and  reflection, 
especially  as  to  the  expediency  of  expanding  the  principle  of  the 
Factors  Acts  so  as  to  meet  the  case  of  apparent  ownership :  and 
one  cannot  but  remember  that  all  that  consideration  and  discussion 
failed  to  lead  to  any  practical  result ;  the  law  remaining  as  it  was 
before.  I  am  at  all  times  anxious  to  give  full  effect  to  the  inten- 
tion of  the  legislature  as  expressed  in  the  language  they  have 
nsed.  But  I  do  not  feel  myself  at  liberty,  from  any  notions  of 
expediency  which  I  may  entertain,  to  go  beyond  that  which  I  find 
written.  I  therefore  feel  compelled  to  deal  with  the  acts  of  par- 
liament in  question  according  to  the  expressions  I  find  there, 
always  bearing  in  mind  that  the  substantive  thing  that  is  being 
dealt  with  is  an  agent.  I  take  the  1st  section  of  the  5th  and  6th 
of  the  Queen, — "  From  and  after  the  passing  of  this  act,  any  agent 
who  shall  thereafter  be  intrusted  with  the  possession  of  goods,  or 
of  the  documents  of  title  to  goods,  shall  be  deemed  and  taken  to 
oe  the  owner  of  such  goods  and  documents,  so  as  to  give  validity 
to  any  contract  or  agreement  by  way  of  pledge,  lien,  or  security, 

(1)  11  Exck  at  p.  579;  25  L.  J.         (2)  1  H.  &  N.  503;  26  L.  J.  (Ex.) 
(Ex.)  at  p.  168.  83, 


284  OOUET  OP  C50MM0N  PLEAS.  [L.  B. 

1868  bona  fide  made  by  any  person  with  such  agent  so  intrusted  as 
FuENTEs  aforesaid,  as  well  for  any  original  loan,  adyance,  or  payment  made 
Mowns.  ^P^^  *^®  security  of  such  goods  or  documents,  as  also  for  any 
further  or  continuing  advance  in  respect  thereof;  and  such  con- 
tract or  agreement  shall  be  binding  upon  and  good  against  the 
owner  of  the  goods  and  aU  other  persons  interested  therein,  not- 
withstanding the  person  claiming  such  pledge  or  lien  may  haye 
had  notice  that  the  person  with  whom  such  contract  or  agreement 
is  made  is  only  an  agent"  Where  the  word  "  agent "  is  not  re- 
peated, I  assume  that  it  must  be  read  down.  I  therefore  come  to 
the  conclusion  that  the  person  who  is  to  create  a  valid  pledge  of  his 
principal's  goods  must  be  an  agent  who  is  intrusted  at  the  time 
of  doing  the  act  which  is  to  have  that  effect.  That  being  so,  it 
appears  to  me  that  an  agent  whose  authority  has  been  revoked, 
and  who  wrongfully  retains  possession  of  goods  which  he  is  bound 
to  give  up,  at  the  time  when  he  purports  to  make  a  pledge,  is  not 
an  agent  at  all,  but  a  wrongdoer,  and  is  not  within  the  acts,  nor  is 
the  pledge  a  transaction  within  their  protection.  It  appears  to  me 
that  the  Factors  Acts  will  be  fully  satisfied  by  holding  the  effect 
of  them  to  be,  that  a  man  who  places  goods,  or  the  documents  of 
title  to  goods,  in  the  hands  of  an  agent  for  sale,  or  for  a  purpose 
connected  with  sale,  shall  be  taken  to  have  given  the  agent 
authority  to  pledge,  and  such  authority  continues  so  long  as  the 
agency  continues ;  and  that  the  authority  given  to  the  agent  quoad 
third  persons  is  an  authority  juris  et  de  jure,  superadded  and 
accessory  to  the  agency,  and  ceases  when  his  possession  as  agent 
ceases.  And  I  can  no  more  come  to  the  conclusion  that  a  person 
who  is  "  in  possession,"  but  who  has  ceased  to  be  "intrusted,"  and 
ceased  to  be  agent,  can  have  a  right  to  pledge  so  as  to  confer  upon 
the  pledgee  the  rights  created  by  the  Factors  Acts,  than  I  can 
come  to  the  conclusion  that  a  person  who  was  "  intrusted,**  but 
who  has  ceased  to  be  "  in  possession,"  can  have  such  rights  which 
he  clearly  could  not. 

For  these  reasons,  I  am  of  opinion  that  Messrs.  Montis  had  no 
right  to  hold  the  wines  in  question  as  against  Messrs.  Fuentes; 
and,  having  considered  the  case  with  all  the  anxiety  which  its 
novelty  and  nicety  and  the  worth  of  the  arguments  which  have 
been  addressed  to  us  demanded,  I  feel  compelled  to  come  to  the 
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conclusion  that  the  yerdict  for  the  plaintiffs  ought  to  stand,  and        1868 
that  the  rule  should  be  discharged.  Fuentes 

V. 

Keating,  J.  I  am  of  the  same  opinion,  though  I  must  confess  Montis. 
that  my  mind  has  undergone  considerable  fluctuation  during  the 
course  of  the  argument.  The  case  is  novel,  and  of  great  impor- 
tance. There  can  be  no  doubt  that  de  Ponte  was  a  person  who 
was  intrusted  as  an  agent  for  sale,  and  in  such  a  way  that  down  to 
January,  1866,  any  pledge  of  the  wines  or  of  the  documents  of 
title  made  by  him  would  have  been  valid  as  against  his  principals. 
And  it  is  equally  dear  that  his  authority,  as  between  himself  and 
his  principab,  was  determined  and  put  an  end  to  before  the  pledge 
in  question  was  made.  Then  comes  the  question  whether  a  pledge 
made  after  the  authority  of  the  agent  has  been  revoked  can  be 
good.  For  the  reasons  given  by  my  Brother  Willes,  in  which  I 
entirely  concur,  it  seems  to  me,  after  consideration,  that,  in  order 
to  make  a  pledge  effectual  as  against  the  principal,  the  party 
pledging  must  continue  to  be  agent  down  to  the  time  of  the  pledge. 
This  is  one  of  those  unfortunate  cases  in  which  we  have  to  deter- 
mme  which  of  two  innocent  persons  shall  suffer  from  the  wrongful 
act  of  another.  It  seems  to  me  that  the  law  determines  that  question 
in  favour  of  the  plaintiffs,  and  that  the  rule  must  be  discharged. 

Montague  Smith,  J.  I  should  have  been  glad  to  have  given 
a  construction  to  the  Factors  Acts  wide  enough  to  include  this  case, 
because  I  certainly  think  that  that  which  has  occurred  here  falls 
within  the  very  mischief  against  which,  in  some  instances  at  least, 
the  legislature  meant  to  provide.  But  I  am  bound  to  construe 
the  acts  according  to  the  language  which  the  legislature  has  used ; 
and  I  do  not  feel  myself  at  liberty  to  insert  words  which  are  not 
found  in  those  acts.  The  language  of  the  1st  section  of  the  5  &  6 
Vict  c.  39  is  precise  and  limited.  The  governing  words  are,  **any 
^nt  who  shall  thereafter  be  intrusted  with  the  possession  of  goods 
or  of  the  documents  of  title  to  goods."  The  act  does  not  profess 
to  give  authority  to  those  agents  to  deal  with  the  goods  in  a  way 
iiot  authorized  by  their  instructions ;  but  it  gives  the  same  validity 
to  their  acts  in  certain  cases  as  if  they  had  authority.  Still  it  is 
only  an  agent  who  is  intrusted  with  the  possession  of  the  goods 
^ho  may  do  those  acts.    Here,  after  the  revocation  of  his  authority 
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1868 as  agent,  and  the  demand  of  the  goods  by  his  principals,  de  Ponte 

rujfc«xia»     ceased  to  be  an  agent  so  intrusted,  according  to  the  construction 

Montis,      which  must,  I  think,  be  put  upon  the  acts.    It  is  plain  that  the 

act  was  intended  to  have  a  limited  effect ;  because  it  does  not 

extend  to  **  all  persons"  intrusted  with  the  possession  of  goods,  or 

to  all  '*  agents  "  intrusted  with  the  possession  of  goods,  though  the 

word  **  agent"  is  certainly  used  in  a  singular  sense.    But,  taking 

the  act  altogether,  and  reading  it  (with  its  preamble)  by  the  light 

of  the  law  as  it  stood  at  the  time,  and  regard  being  had  to  the 

remedy  intended  to  be  given,  it  is  clear  that  "  agent "  is  to  be 

taken  in  a  limited  sense,  excluding,  for  instance,  carriers  and 

wharfingers,  and  factors  not  intrusted  for  sale.      Upon    these 

grounds,  and  for  the  reasons  so  elaborately  given  by  my  Brother 

Willes,  though  I  regret  that  I  cannot  find  language  in  the  act  to 

enable  me  to  give  it  a  construction  which  would  embrace  this  case, 

I  feel  bound  to  come  to  the  conclusion  that  de  Ponte,  at  the  time 

when  he  dealt  with  these  goods  as  he  did,  was  not  agent  of  Messrs. 

Fuentes,  or  intrusted  by  them  with  the  possession  of  the  goods  for 

sale. 

Bvile  discharged. 

Attorney  for  plaintiffs :  John  EOiait  Fox. 
Attorneys  for  defendants :  Head  dk  PaUison. 


Jan.  15.  BRADLAUGH  v.  DE  BIN. 

'        BiUs  of  Exchange^Stamp^n  <fc  18  Vict.  c.  83,  ».  5— Burden  of  Proof. 

By  the  17  &  18  Yict  c.  83,  s.  5,  it  is  provided  that  no  person  shall  be  entitled 
to  recover  in  an  action  brought  on  any  foreign  bill  of  exchange  unless  it  had  upon 
it  at  the  time  it  was  transferred  to  him  the  stamp  required  by  the  act 

In  an  action  on  a  foreign  bill  of  exchange,  the  required  stamp  was  upon  the 
bill  at  the  time  of  the  trial,  but  no  evidence  was  given  to  shew  that  it  was  on  the 
bill  at  the  time  it  was  indorsed  to  the  plaintiff: — 

Htldy  that  it  must  be  presumed  to  have  been  so,  the  contrary  not  having  been 
shewn  by  the  defendant. 

Action  on  three  bills  of  exchange. 

The  case  ^as  tried  before  Montague  Smith,  J.,  at  the  sittings  in 
London  after  last  Michaelmas  Term,  when  it  appeared  that  the  bills 
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were  drawn  abroad,  accepted  in  England,  and  sent  again  abroad,        1868 
when,  after  several  intermediate  indorsements,  they  were  indorsed  in   Beadlaugh 
Paris  to  the  plaintiff.    At  the  trial  the  stamps  required  by  17  &     dj.  bin. 
18  Viet.  c.  83,  s.  5  (1),  were  upon  the  bills,  but  the  plaintiff  stated,  in 
cross^xamination,  that  he  could  not  remember  whether  they  were 
on  the  bills  at  the  time  he  received  them ;  and  no  other  evidence 
on  the  subject  was  given.    A  verdict  was  found  for  the  plaintiff, 
with  leave  to  the  defendant  to  move  to  enter  a  nonsuit  or  ver- 
dict for  the  defendant,  on  the  grounds :   first,  that  the  plaintiff 
was  bound  to  shew  that  the  proper  stamps  were  on  the  bills  at 
the  time  he  received  them,  in  order  to  entitle  himself  to  recover ; 
^nd  secondly,  that  the  last  indorsements  were  not  valid  according 
to  the  law  of  France. 

Jan.  15.  Keane,  Q.C,,  moved  for  a  rule  pursuant  to  the  leave 
reserved.  The  17  &  18  Vict.  c.  83,  s.  5,  makes  it  a  condition 
precedent  to  the  plaintiff  s  right  to  recover,  that  the  required 
stamps  should  have  been  on  the  bills  at  the  time  he  received  them; 
it  was  necessary,  therefore,  for  the  plaintiff  to  shew  affirmatively 
that  they  were  so,  and  this  he  has  failed  to  do.  [He  contended  also 
that  the  last  indorsements  were  insufficient,  according  to  French 
law.] 

(1)  17  &  18  Vict.  c.  83, 8.  5 : — **  The  indorse,  transfer  or  negotiate  any  such 
holder  of  any  bill  of  exchange  drawn  bill  as  aforesaid,  whereon  there  shall 
out  of  the  United  Kingdom,  and  not  not  be  such  adhesive  stamp  as  afore- 
having  a  proper  adhesive  stamp  affixed  said  duly  affixed,  or  if  any  person  who 
thereon  as  herein  directed,  shall,  before  ought,  as  directed  by  this  act,  to  cancel 
he  shall  present  the  same  for  pajrment  such  stamp  in  manner  aforesaid,  shall 
or  indorse,  transfer  or  in  any  manner  ne-  refuse  or  neglect  so  to  do,  such  person 
gotiate  such  bill,  affix  thereon  a  proper  so  oflfending  in  any  such  case  shall 
adhesive  stamp  for  denoting  the  duty  forfeit  the  sum  of  601^  and  no  person 
^y  this  act  charged  on  such  bill,  and  who  shall  take  or  receive  from  any 
the  person  who  shall  indorse,  transfer,  other  person  any  such  bill  as  aforesaid, 
or  negotiate  such  bill  shall,  before  he  either  in  payment  or  as  a  security,  or 
shall  deliver  the  same  out  of  his  hands,  by  purchase    or   otherwise,  shall    be 
custody,  or  power,  cancel  the  stamp  so  entitled  to  recover  thereon,  or  to  make 
affixed  by  writing  thereon  his  name  or  the  same  avaikble    for   any  purpose 
the  name  of  his  firm,  and  the  date  of  whatever,  unless,  at  the  time  when  he 
the  day  and  year  on  which  he  shall  so  shall  so  take  or  receive  such  bill,  there 
write  the  same,  to  the  end  that  such  shall  be  such  stamp  as  aforesaid  affixed 
stamp  may  not  be  again  used  for  any  thereon,  and  cancelled  in  the  manner 
other  purpose ;  and  if  any  person  shall  hereby  directed." 
present  for  payment,  or  shall  pay  or 
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1868  BoviLL,  C.J.     On  the  second  point  you  may  take  a  rule ;  but 

Bradlalgh  with  respect  to  the  first,  we  think  it  would  be  very  inconvenient 
De  liiw.  ^^^  ^^®  plaintiff  to  be  required  to  prove  that  the  stamps  were  on  the 
bills  before  their  first  indorsement  to  an  English  holder,  as  required 
by  the  act.  There  was  prima  facie  evidence  that  the  act  had  been 
complied  with,  and  it  was  for  the  defendant  to  give  evidence  to 
rebut  that. 

,    WiLLES,  Keating,  and  Montague  Smith,  JJ.,  concurred, 

Bule  refused  on  the  first  point,  and  graiAd 
on  the  second. 

Attorneys  for  defendant :  Levds  dt  Watson. 


'^«»-  28^       THE  ILPRACOMBE  RAILWAY  COMPANY  v.  LORD  POLTIMOBE. 

Scire  facias — Companies  Clatues  Consolidation  Act,  1845  (8  <fc  9  Vict.  c.  16), 
«.  36 — Assets  of  Company. 

The  Court  has  juriadiction  under  8  &  9  Vict.  c.  16,  s.  36  (1)  to  order  a  vmt  of 
scire  facias  to  issue  against  a  shareholder  upon  a  judgment  obtained  against  a  com- 
pany, although  there  be  property  of  the  company  which  has  not  been  taken  in 
execution,  if  such  property  is  not  sufiScient  to  satisfy  the  debt  of  the  judgment 
creditor. 

Special  case  stated  without  pleadings. 

The  following  are  the  material  facts:— The  action  was  com- 
menced by  a  writ  of  scire  fetcias,  issued  by  leave  of  the  Court  ol 
Common  Pleas  on  the  24th  of  November,  1866. 

(1)  8  &  9  Vict,  a  16,  s.  36 :— "  If  upon  an  order  of  the  Court  in  which 

any  execution  either  at  law  or  in  equity  the  action,  suit,  or  other  proceeding 

shall  have  been  issued  against  the  pro-  shall  have  been  brought  or  instituted, 

perty  or  effects  of  the  company,  and  if  made  upon  motion  in  open  court  after 

there  cannot  be  found  sufficient  whereon  sufficient  notice  in  writing  to  the  per- 

to  levy  such  execution,  then  such  exe-  sons  sought  to  be  chained,  and  upon 

cution  may  be  issued  against  any  of  such   motion  such  court   may  order 

the  shareholders  to  the  extent  of  their  execution  to  issue  accordingly ;  and  for 

shares  respectively  in  the  capital  of  the  the  purpose  of  ascertaining  the  names 

company  not  then  paid  up.    Provided  of  the  shareholders  and  the  amount  of 

always  that  no  such  execution  shall  capital  remaining  to  be  paid  upon  their 

issue  against  any  shareholder  except  respective  shares,  it  shall  be  lawfoi  for 
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The  plaintiffs  had  recovered  two  judgments  against  the  Devon        1868 
and  Somerset  Railway  Company  for  10,500Z.  and  10,750Z.  respec-   ilfraoombb~ 
tively,  and  had  issued  under  the  latter  judgment  two  writs  of  fi.  fa.  ^^^^^^"^  ^• 
to  the  sheriffs  of  Devon  and  Somerset,  to  each  of  which  there  was  a    Poltimorb. 
return  of  nulla  bona ;  and  they  had  also  issued  two  writs  of  elegit 
to  the  same  sheriffs,  who  had  returned  that  there  were  lands  in 
their  bailiwicks  of  the  annual  value  of  155Z.  and  105?.  respectively, 
but  no  goods.    In  point  of  fact,  however,  the  company  was  pos- 
sessed of  office  furniture  in  the  county  of  Somerset  of  the  value  of 
15W. 

The  defendant  was  a  holder  of  200  shares  in  the  Devon  and 
Somerset  Kail  way  Company,  on  each  of  which  there  was  151.  unpaid. 

The  question  for  the  Court  was,  whether  the  plaintiffs  were 
entitled  to  execution  against  the  defendant  for  any,  and  if  so,  for 
what  amount. 

J.  Bridge  (Keane,  Q.C.,  with  him),  for  the  plaintiffs.  The  returns 
made  by  the  sheriffs  were  prima  facie  evidence  of  the  facts  stated 
in  them,  Gyfford  v.  Woodgate {i)^  and  justified  the  issuing  of  the 
writ  of  sci.  fa.;  and  the  existence  of  property  is  an  answer,  if 
to  anything,  to  the  issuing  of  the  writ,  and  not  to  an  action  founded 
on  the  writ  if  that  has  once  been  properly  issued.  Moreover,  the 
property  which  it  now  appears  was  possessed  by  the  company  was 
wholly  insufficient  to  satisfy  the  plaintiffs'  judgments,  and  there- 
fore, under  the  statute,  the  writ  was  properly  issued.  (2) 

Meai$h,  Q,C.  (F.  M.  White  with  him),  for  the  defendant.  The 
question  turns  on  the  words  of  the  36th  section  of  the  Companies 


any  person  entitled  to  any  such  exe-  in  this  case — First,  whether  the  pro- 

cutlon  at  all  reasonable  times  to  inspect  perty  in  certain  iron  rails  had  passed  to 

the  register  of   shareholders  without  the  Devon  and  Somerset  Railway  com- 

fee."  pany ;  secondly,  whether  the  return's  to 

Section  37.  "  If  by  means  of  any  siich  the  writs  of  fi.  fa.  had  been  made  before 

execution  any  shareholder  shall  have  the  issuing  of  the  writ  of  scire  facias  ; 

l^id  any  sum   of  money  beyond  the  and  thirdly,  whether  the  defendant  had 

amount  then  due  from  him  in  respect  of  ceased  to  be  a  shareholder  before  the 

calls,  he  shall  forthwith  be  reimbursed  writ  of  sci.  fa.  was  issued.     They  were 

wch  additional  sum  by  the  directors  all  decided  in  the  plaintiflFs'  favour,  and 

out  of  the  funds  of  the  company."  as  they  involved  only  questions  of  fact, 

(1)  11  East,  297.  all  reference  to  them  is  omitted  both 

(2)  Three  other  points  were  discussed  from  the  arguments  and  judgments. 
Vol.  in.  2  C                                         2 
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1868       aauses  Consolidation  Act,  1845    (8  &  9  Vict  c.  16),  "  if  there 

Ilfbaoombb   cannot  be  found  sufficient  whereon  to  levy."    These  words  imply 

Railway  Co,  ^j^^tyou  must  first  levy  upon  all  the  goods  of  the  company  as  fiaras 

FoimxoBB.   you  can  j  if  n  ^^^e  ^ot  so,  why  does  the  statute  make  it  essential 

that  execution  should  have  actually  issued  against  the  company? 

[Eeatikq,  J.  Would  this  point  in  any  case  be  an  answer  to 
more  than  150 J.  ?] 

Yes ;  because  if  the  writ  is  issued  at  all,  it  must  be  issued  for  the 
whole  amount  remaining  due  on  the  judgment. 

[BoviLL,  C.J.  The  statute  seems  to  contemplate  the  company 
having  some  property,  because  s.  37  provides  that  the  shareholders 
shall  be  reimbursed  in  certain  circumstances  out  of  the  funds  of 
the  company.  There  is  no  hardship  in  the  case,  because  execution 
can  only  issue  for  the  amount  unpaid  on  the  defendant's  shares, 
and  that  is  really  the  property  of  the  company,  and  liable,  like  the 
rest  of  the  property  of  the  company,  to  the  claims  of  creditors.] 

The  legislature  have  made  a  distinction  by  pr5viding  that  execu- 
tion shall  first  issue  against  the  property  of  the  company.  And  if 
the  plaintiffs'  be  the  true  construction,  even  if  the  company  had 
property  worth  9000Z.  or  10,000/.,  writs  might  be  issued  against 
the  shareholders  without  that  property  being  taken  in  execution, 
which  seems  contrary  to  the  decisions. 

[Keating,  J.  There  is  a  discretion  in  the  Court  whether  it 
will  allow  the  writ  to  issue,  and  the  point  has  been  raised  in 
other  cases  on  the  question  whether  the  writ  should  issue,  not 
whether,  if  issued,  it  would  be  invalid  as  having  been  issued  with- 
out authority.] 

There  are  no  decisions  directly  in  point.  In  Addison  v.  Taie  (1) 
and  Reg.  v.  Derhyshire^  d'C.  Railway  Company  (2),  the  writs  of  elegit 
had  been  executed  as  far  as  they  could  be,  and  the  property  was 
wholly  insufficient  to  satisfy  the  debts.  In  the  other  cases  on  the 
subject,  Hiichins  v.  Kilkenny,  &c.  Railway  Company  (3),  BevereM 
V.  Kilkenny  &c.  Railway  Company  (4),  Nixon  v.  Green  (5),  and  the 

(1)  11  Ex.  250;  24  L.  J.  (Ex.)  249.  (4)  5  Ex.  834 ;  20  L.  J.  (Ex.)  37. 

(2)  3  E.  &  B.  784 ;  23  L.  J.  (Q.B.)  (5)  11  Ex.  550 ;  26  L.  J.  (Ex.)  209; 
333.  in  error,  3  H.  &  N.  695 ;  27  L.  J.  (Ex.) 

(3)  IOC.  B.  160;    20  L.  J,  (G.P.)  509. 
31 }  15  C.  B.  459. 
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recent  case  of  Biffhy  v.  Duhlin  Trunk  Conneding  Railway  Oom-        1868 

pany  (1),  there  was  no  property  within  the  jurisdiction,  and  no  iltbaoohbs 

property  therefore  which  could  be  taken  in  execution  under  the  ^^'^^^'^  ^^ 

judgment  against  the  company.    In  Nixon  v.  Green  (2)  the  ques-    Poltimoiib, 

tion  was  raised  at  what  time  the  shareholder  becomes  fixed  with  the 

liability,  and  it  was  held  to  be  on  the  return  of  nulla  bona  being 

made  by  the  sheriff;  but  no  such  return  can  properly  be  made  if 

there  be  any  goods  of  the  company.     The  shareholders,  therefore, 

are  not  liable  where  there  is  property  of  the  company  which  has 

uot  been  taken  in  execution  by  the  creditor,  and  that  is  the  case 

here. 

J.  Bridge,  in  reply,  was  not  heard. 

BoviLL,  C.J.  The  question  turns  on  the  construction  of  the 
36th  section  of  the  Companies  Clauses  Consolidation  Act,  1845. 
It  is  contended  that  the  plaintiffs  have  no  right  to  execution  against 
the  defendant,  because  there  is  some  property  of  the  company  of 
wliich  he  is  a  shareholder  which  has  not  been  seized  or  sold.  It  is 
admitted,  however,  that  the  property  is  of  small  amount  and  not 
sufficient  to  satisfy  the  plaintiffs*  debt.  Now  the  plain  grammatical 
meaning  of  the  words  of  the  section  is,  that  if  the  property  of  a  com- 
pany be  not  sufficient  to  satisfy  his  debt,  a  creditor  may  issue  execu- 
tion against  the  shareholders,  and  I  think  that  is  the  true  meaning 
of  the  section,  and  that  in  order  to  give  the  Court  jurisdiction  it  is 
enough  that  the  property  of  the  company  is  insufficient  to  satisfy 
the  creditor's  debt.  I  by  no  means  say  that  if  the  property  of  the 
company  is  considerable,  the  Court  would  or  ought  to  allow  the  writ 
of  scire  facias  to  issue,  but  it  is  a  matter  for  their  discretion, 
to  be  exercised  at  the  time  of  the  issuing  of  the  writ,  and  is  not  a 
matter  that  can  be  pleaded  afterwards.  In  most  cases  there  is 
some  property  of  the  company,  such  as  their  office  furniture,  but 
usually  not  enough  to  be  worth  taking  in  execution ;  in  some  cases, 
however,  there  might  be  a  large  amount  of  property  though  not 
Bufficient  to  satisfy  the  creditor's  debt,  and  the  Court  would  in  such 
a  case  probably  see  if  that  could  not  be  applied  in  reduction  of 
the  debt  before  allowing  the  writ  to  issue.    There  are  several  cases 

(1)  Law  Rep.  2  C.  P.  586. 
(2)  11  Ex.  550;  26  L.  J.  Ex.)  209.    In  error,  3  H  &  N.  095  ;  27  L.  J.  Ex.  609. 
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1868        in  which  the  Court  of  Chancery  has  held  its  hand  to  see  if  pro* 

TZfhacombb  perty  of  large  amount  possessed  by  the  company  could  not  be 

Eailway  Co.  jj^a^j^  available  before  recourse  was  had  to  the  shareholdera    I  see 

PoLTiMOKE,    no  injustice  that  can  arise  under  this  construction  of  the  section, 

because  execution  can  in  no  case  issue  for  more  than  the  amount 

unpaid  on  the  shares  held  by  the  defendant. 

W ILLES,  J.  I  am  of  the  same  opinion.  I  think  the  objection  that 
the  company  is  possessed  of  property  of  the  value  of  150i  is  removed 
by  the  fact  that  there  cannot  be  found  $ufficietU  whereon  to  levy 
execution,  which  I  think  must  mean  not  sufficient  substantially  to 
satisfy  the  plaintiffs'  debt  so  as  to  make  this  proceeding  unnecessary. 
I  know  that  it  has  been  held  a  good  plea  to  a  declaration  on  a 
scire  facias  that  the  company  was  possessed  of  property  sufficient  to 
satisfy  the  plaintiffs'  claim ;  but  that  may  well  be,  because  it  is  a 
condition  precedent  to  the  exercise  of  the  jurisdiction  of  the  Court 
that  the  property  of  the  company  should  be  insufficient  for  that 
purpose.  Ify  however,  the  property  is  insufficient,  it  is  a  matter 
for  the  discretion  of  the  Court  whether  or  not  the  writ  shall  issue, 
and  the  existence  of  the  property  cannot  therefore  be  relied  on  by 
way  of  plea,  or  as  an  answer  to  the  right  of  the  plaintiffs  to  have 
execution  under  the  writ. 

Keating,  J.,  concurred. 

MoNTAQUE  Smith,  J.  I  am  of  the  same  opinion^  The  amount 
of  the  property  is  so  small,  that  I  am  not  sure  that  the  maxim  de 
minimis  non  curat  lex  does  not  apply;  but  however  that  may 
be,  I  think  the  fact  that  the  company  had  some  property  affords 
no  answer  to  the  plaintiffs'  claim  for  execution,  for  as  I  read 
the  section  jurisdiction  is  given  to  the  Court  to  order  the  writ 
to  issue  whenever  sufficient  property  of  the  company  is  not  found 
whereon  to  levy  execution ;  and  the  Court  has  power  in  the  exercise 
of  that  jurisdiction,  if  there  is  property  available  to  satisfy  a  con- 
siderable part  of  the  demand,  to  say  that  the  writ  shall  not  issue. 
It  is  certainly  more  for  the  advantage  both  of  the  company  and 
the  shareholders,  that  this  should  be  in  the  discretion  of  the  Court, 
than  that  it  should  be  pleadable  to  the  writ.  In  many  cases,  for 
instance,  it  might  be  a  great  injury  to  the  company  for  its  office 
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furniture  to  be  seized,  and  little  or  no  relief  to  the  shareholders,       1869 
yet  it  would  be  in  all  cases  necessary  for  it  to  be  seized  or  sold  in   iLrRAooimir 
the  first  instance  if  the  defendant's  contention  were  correct.  Railway  Co. 


Judgment  for  the  plainiiffs. 

Attorneys  for  plaintiffs :  Bircham  &  Co. 

Attorneys  for  defendant :  BandaU  &  Angietyfor  Bieeard  &  Son^ 
SouihmdUon. 


V. 

POLTIHORE. 


NOSOln  V.  HUDSON.  Jan,  17. 


Practices-Common  Law  Procedure  Act,  1852  (15  <fc  16  Vict.  c.  76), ».  101— 
Enlargement  of  Time, 

By  the  Common  Law  Procedure  Act,  1852  (15  &  16  Vict  c.  76),  s.  lOl,  it  is 
provided  that  where  auj  issue  is  joined  in  any  cause  the  defendant  may  in  the 
cases  therein  provided,  give  twenty  days'  notice  to  the  plaintifif  to  bring  the  issue 
on  to  be  tried  at  the  sittings  oext  after  the  expiration  of  the  notice ;  and  if  the 
plaintifif  neglects  to  proceed  to  trial  in  pursuance  of  such  notice,  the  defendant 
may  enter  a  suggestion  and  sign  judgment  for  his  costs,  provided  that  the  Court 
or  a  judge  shall  have  power  to  extend  the  time  for  proceeding  to  trial  with  or 
without  terms : — 

Held,  that  under  the  above  section  the  Court  or  a  judge  can,  after  the  twenty 
dciys  have  already  expired,  extend  the  time  for  proceeding  to  trial. 

This  vvslb  an  action  for  the  non-repair  of  a  house.  Issue  was 
joined,  and  the  plaintiff  having  failed  to  bring  the  case  on  in  due 
course  for  trial,  the  defendant  gave  to  him  twenty  days'  notice  to 
try  at  the  next  sittings,  in  accordance  with  the  proyisions  of  the 
Common  Law  Procedure  Act,  1852  (15  &  16  Vict  c.  76),  s.  101.  (1) 

(1)  15  &  16  Vict.  c.  76,  s.  101 : —  be  joined  in,  or  in  the  vacation  before, 
"Where  any  issue  is  or  shall  be  joined  in  Hilary  or  Trinity  Term,  and  the  plain- 
ftuycause,and  the  plaintiff  has  neglected,  tiff  has  neglected,  or  shall  neglect,  to 
or  shall  neglect,  to  bring  such  issue  on  bring  the  issue  on  to  be  tried  at  or  be- 
to  be  tried,  that  is  to  say,  in  town  fore  the  second  assizes  following  such 
causes  where  issue  has  been  or  shall  term,  or  if  issue  has  been  or  shall 
he  joined  in,  or  in  the  vacation  before,  be  joined  in,  or  in  the  vacation  before, 
any  term;  for  instance,  Hilary  Term,  Easter  or  Michaelmas  Term,  then  if 
and  the  plaintiff  has  neglected,  or  shall  the  plaintiff  has  neglected,  or  shall 
neglect,  to  bring  the  issue  on  to  be  neglect,  to  bring  the  issue  on  to  be 
tried  during  or  before  the  following  tried  at  or  before  the  first  assizes  after 
term  and  vacation ;  for  instance,  Eastor  such  term,  whether  the  plaintiff  shall 
Term  and  vacation ;  and  in  country  in  the  meantime  have  given  notice  of 
causes  where  issue  has  been  or  shall  trial  or  not,  the  defendant  may  give 
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^^^^       The  plaintiff  failed  to  try  at  such  sittings,  but  after  they  were  passed 
Kofiom     took  out  a  summons  at  chambers  for  leave  to  set  down  the  case  to 
Hudson.     ^^  tried  at  the  next  succeeding  sittings.    Byles,  J.,  having  made 
an  order  accordingly, 

Littler f  for  the  defendant,  moved  for  a  rule  to  shew  cause  why  the 
order  should  not  be  set  aside,  on  the  ground  that  the  judge  had  no 
power  to  extend  the  time  for  proceeding  to  trial,  after  the  twenty  days 
had  already  expired.  The  question  depends  upon  the  meaning  of  the 
word  "  extend ;"  that  which  has  ceased  to  exist  cannot  be  extended, 

[WiLLEs,  J.  It  was  decided  thirty  years  ago  that  the  Court 
could,  under  3  &  4  Wm.  4,  c.  42,  s.  39,  enlarge  the  time  for 
making  an  award  after  the  time  had  expired.  (1)] 

There  the  word  used  is  *'  enlarge,**  not  "  extend.**  The  only 
decision  upon  the  words  of  this  act  is  a  decision  of  Martin,  B.,  at 
chambers,  Homer  v.  Spenser,  (2)  There,  the  objection  having  been 
taken,  Martin,  B.,  refused  to  extend  the  time.  There  has  also  been 
a  decision  on  the  194th  section  of  the  Bankruptcy  Act>  1861  (24 
&  25  Vict  c.  134),  viz.,  Wisfuirt  v.  Fouler  (3) ;  but  there  also  the 
words  are  different.  Lord  Ward  v.  Lundey  (4)  was  with  respect  to 
the  Common  Law  Procedure  Act,  1854  (17  &  18  Vict  c.  125),  8.37. 

[Keating,  J.  In  Farthing  v.  GoMea  (5),  it  was  argued  that 
the  application  to  enlarge  the  time  could  not  be  made  till  after 
the  twenty  days  had  expired  and  a  suggestion  been  entered  by  the 
defendant] 

BoviLL,  C.J.  I  should  be  sorry  to  throw  any  doubt  on  thia 
point  The  same  observations  apply  to  the  word  "  enlarge  "  as  to 
the  word  "  extend,"  and  it  has  been  expressly  decided  in  respect  to 

twenty  days'  notico  to  the  plaintiff  to  shall  not  be  traversable,  bat  only  be 

bring  the  issue  on  to  be  tried  at  the  subject  to  be  set  aside  if  untrue)^  and 

sittings  or  assizes,  as  the  case  may  be,  may  sign  judgment  for  his  costs,  pn>- 

next  after  the  expiration  of  the  notice ;  vided  that  the  Court  or  a  judge  shall 

and  if  the  plaintiff  afterwards  neglects  have  power  to  extend  the  time  for  pro- 

to  give  notice  of  trial  for  such  sittings  ceeding  to  trial,  with  or  without  terms." 

or  assizes,  or  to  proceed  to  trial  in  pur-  (1)  See  Parhery  y.  Neumham,  7  M. 

finance  of  the  said  notice  given  by  the  &  W.  378. 

defendant,  the  defendant  may  suggest  (2)  1  F.  &  F.  412. 

on  the  recoid  that  the  plaintiff  has  (3)  4B.&S.674;  33L.J.(Q.R)126. 

failed  to  proceed  to  trial,  although  duly  (4)  6  H.  &  N.  666 ;  29  L.  J. (Ex.)372. 

required  so  to  do  (which  suggestion  (5)  22  L.  J.  (Q.B.)  167. 
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arbitrations,  that  the  Court  has  power  under  the  provisions  of       1868 
3  &  4  Wm.  4,  c.  42,  s.  39,  to  enlarge  the  time  for  making  an  award     koboiti 
after  the  time  has  expired.     A  decision  of  Martin,  B.,  at  chambers,     hldsok. 
has  been  relied  on ;  but  there  a  suggestion  had  been  entered  which 
entitled  the  defendant  to  judgment^  and  it  is  only  stated  in  the 
report  that  the  application  ought  to  have  been  within  the  twenty 
days,  and  that  may  have  been  on  account  of  the  special  circum- 
stances of  the  case,  which  are  not  mentioned. 

WiLLES,  J.  I  am  of  the  same  opinion.  The  judge,  however, 
ought  to  exercise  his  discretion  whether,  under  the  circumstances, 
he  will  enlarge  the  time ;  and  we  do  not,  therefore,  overrule  the 
decision  of  Martin,  B.,  who  appears  to  have  arrived  at  it  in  the 
exercise  of  his  discretion  under  the  circumstances  of  the  case. 

Keating,  and  Montague  Smith,  JJ.,  concurred. 

Bvle  refused. 
Attorney  for  defendant :  Scarih. 


CULVERHOUSE  v.  WICKENS.  Jan,  17. 

CLARK,  Garnishee.  ' 

DtUor  and  Creditor — Oarftishee  Order — Common  Law  Procedure  Act,  1854 
(17  &  18  Vid.  c.  125),  8.  GB— Payment  into  Court. 

Payment  into  court  by  a  garnishee  under  a  judge's  order,  is  a  payment  within 
the  meaning  of  the  Common  Law  Procedure  Act,  1854,  s.  65,  and  discharges  the 
garnishee :  and  the  subsequent  execution  of  a  composition  deed  by  the  debtor  will 
not  prevent  the  creditor  being  entitled  to  the  money  so  paid  into  court. 

A.  having  signed  judgment  against  B.  Ca  solicitor),  obtained  a  garnishee  order 
against  C.  who  owed  B.  a  bill  of  costs ;  C.  obtained  further  time  for  taxing  the 
hill  on  payment  into  court  of  25/.  B.  subsequently,  and  before  the  taxation  was 
complete,  executed  a  composition  deed,  and  gave  notice  to  C.  not  to  pay  the 
amount  of  the  bill  to  A.    The  bill  when  taxed  was  found  to  exceed  251. 

On  an  application  by  C.  for  the  repayment  to  him  out  of  court  of  the  25?. : — 

Held,  that  the  payment  into  court  was  within  the  65th  section  of  the  Common 
liAw  Procedure  Act,  1854,  and  discharged  C.  as  against  B.,  and  that  A.  was 
entitled  to  the  25/. 

This  was  an  application  on  the  part  of  the  garnishee,  for  a  rule 
calling  on  the  plaintiff  to  shew  cause  why  two  orders  of  Montague 
Smith,  J.  and  Byles,  J.  should  not  be  set  aside,  and  why  a  sum  of 
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1868  251,  which  had  been  paid  into  oonrt  nnder  the  latter,  should  not 
CuLYEBHousB  ho  paid  out  of  court  to  the  garnishee. 
WiCTKNB  ^*  appeared  that  the  defendant  was  a  solicitor,  who  had  been 
concerned  for  the  garnishee  in  certain  chancery  proceedings,  and 
had  delivered  to  him  a  bill  of  costs.  The  plaintiff  having  signed 
judgment  against  the  defendant  for  727. 12a  4(2.,  an  order  was  made 
on  the  7th  of  December,  1867,  on  his  application,  by  Montagne 
Smith,  J.,  that  the  garnishee  should  pay  to  him  the  said  bill  of 
costs  after  the  same  had  been  taxed,  within  a  fortnight,  and  that 
in  default  of  payment  execution  might  issue  for  the  same.  The 
garnishee  being  unable  to  complete  the  taxation  within  the  speci- 
fied time  a  further  order  was  made  on  the  23rd  of  December, 
by  Byles,  J.,  that  upon  the  garnishee  paying  into  court,  on  or 
before  the  30th  of  December,  the  sum  of  25Z.,  he  should  have  a 
fortnight's  further  time  to  get  the  bill  of  costs  taxed  and  to  pay 
the  same. 

The  garnishee  accordingly  paid  into  court  the  sum  of  252.  on 
the  30th  of  December.  On  the  following  day,  a  deed  of  arrange- 
ment which  had  been  entered  into  by  the  defendant  with  his  credi- 
tors, was  duly  registered  under  s.  192  of  the  Bankruptcy  Act, 
1861.  By  this  deed  his  creditors  covenanted  to  forbear  all  pro- 
ceedings against  the  defendant  till  the  31st  of  December,  1868; 
and  it  was  provided  that  the  deed  should  be  a  bar,  and  pleadable 
in  bar  as  a  release  to  any  action,  suit,  or  proceeding,  against  the 
defendant,  or  to  any  attachment,  sequestration,  or  execution 
against  the  defendant,  his  estate,  or  effects,  and  should  be  an  abso* 
lute  release  of  such  action,  suit,  or  proceeding,  or  of  such  attach- 
ment, sequestration,  or  execution.  There  was  an  express  reserra- 
tion  in  the  deed,  of  the  rights  of  creditors  against  collateral 
securities.  The  defendant  gave  notice  of  this  deed  to  the  gar- 
nishee, and  required  him  to  pay  the  bill  of  costs  to  him.  The 
biU  of  costs  when  taxed,  amounted  to  27/.  lOs. 

Lumley  Smith,  in  support  of  the  application.  Notice  of  the  deed 
of  arrangement  having  been  given  to  the  garnishee  before  actual 
payment  to  the  plaintiff  of  his  debt,  it  would  appear  from  Wood  v. 
jPtmn  (1),  that  he  is  not  justified  in  paying  the  amount  to  him 

(1)  LawRep.  2Q.B.  73,84. 


VoLtttj  Mary  iJfiAM,  iixi  vlcl  S&^ 

withoQt  applying  to  have  the  garnishee  order  Bet  asiae.    In  that        18C8 
case,  the  Court  of  Exchequer  Chamber  held  that,  under  the  Oultebhoubi: 
special  circumstances,  the  payment  to  the  judgment  creditor  pro-    wickbot. 
tected  the  garnishee ;  but  they  expressly  said  in  delivering  judg- 
ment, "  We  think  it  is  not  necessary  for  us  to  decide  that  it 
would  be  safe  for  a  garnishee  haying  been  served  with  an  order 
to  pay,  and  afterwards,  and  before  payment,  receiving  notice  of 
bankruptcy  or  a  trust  deed,  after  that  to  pay  under  the  order  with- 
out an  immediate  threat  of  execution  and  without  taking  any 
steps  himseK  to  get  the  order  set  aside  or  giving  notice  to  the 
assignee,  informing  him  that  he  should  pay  unless  the  assignee  got 
the  order  set  aside." 

[BoviLL,  C.J.    In  this  case  252.  has  been  paid  into  court.] 

The  payment  into  court  is  not  a  payment  to  the  creditor. 

[BoviiiL,  C»J.  But  is  it  not  a  security  within  tlie  meaning  of 
the  clause  in  the  deed  which  reserves  the  rights  of  creditors  against 
collateral  securities  ?] 

It  was  not  paid  in  as  a  security  to  the  plaintiff,  but  as  a  con*^ 
dition  of  obtaining  further  time  for  taxing  the  bill  of  costs.  The 
case  of  Murray  v,  Arnold  (1),  seems  to  shew  that  it  depends  on  the 
special  circumstances  of  each  case,  whether  a  payment  into  court 
is  equivalent  to  a  payment  to  the  creditor,  so  as  to  give  him  a  title 
to  the  money. 

[WiLLES,  J.  It  is  clear,  that  if  the  garnishee  pays  the  money 
into  court  under  a  garnishee  order  instead  of  disputing  the  debt, 
it  is  under  s.  65  of  the  Common  Law  Procedure  Act,  1854, 
equivalent  to  a  payment  to  the  judgment  creditor,  and  it  should 
seem  to  be  the  same  if  money  is  subsequently  paid  into  court  by 
the  garnishee,  by  order  of  a  judge.] 

If  that  be  so,  the  order  of  Byles,  J.  should  Lave  directed  the 
garnishee  to  pay  to  the  plaintiff  the  excess  of  the  bill  above  257. 
and  not  the  whole  bill.  In  TUbury  v.  Brown  (2),  an  order  to  pay 
the  money  claimed  to  the  plaintiff  had  been  made,  and  it  was  held 
that  nothing  but  actual  payment  would  have  protected  the  gar- 
nishee from  his  liability  to  the  assignees  of  the  defendant,  and 
that  such  payment  must  have  been  before  the  bankruptcy :  the 
effect  of  a  deed  of  arrangement  is  the  same  as  that  of  bankruptcy. 

(1)  3  B.  df  S.  287 ;  32  L.  J.  (Q.Bi)  11.  (2)  80  L.  J.  (Q.B.)  4G. 
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1868  BoviLL,  C.J.    With  respect  to  the  sum  of  25Z.  that  has  been 

O01.YKBHOU8B  paid  into  court  I  see  no  reason  for  granting  the  rule.    Under  the 
WioMxs.     ^^^  section  of  the  CJommon  Law  Procedure  Act,  1854,  the  gar- 
nishee may  pay  into  court  the  money  he  acknowledges  to  be  dae 
from  him,  and  by  the  effect  of  that  and  the  65th  section  such  a 
payment  would  undoubtedly  discharge  the  garnishee.    In  this 
case  the  money  was  paid  in  under  the  order  of  a  judge,  but  it  was 
paid  in  as  an  acknowledgment  of  the  debt,  and  I  think  the  effect 
was  the  same  as  if  it  had  been  paid  in  in  pursuance  of  the  sec- 
tion above  alluded  to.    I  also  think  that  the  plaintiff  has  a  lien 
I     on  the  money  wliich  has  been  paid  into  court,  within  the  meaning 
I      of  the  184th  section  of  the  Bankrupt  Law  CJonsolidation  Act, 
'      1849 ;  and  there  is  also  a  reservation  in  the  composition  deed  of 
the  rights  of  creditors  against  collateral  securities,  which  would 
seem  to  apply  to  this  case.   On  these  grounds  I  think  that  there  is 
no  reason  for  the  application.    With  respect  to  the  residue  of  the 
bill  of  costs,  the  motion  had  better  stand  over,  as  the  parties  will 
probably  wish  to  settle  the  case,  and  avoid  the  expense  of  a  rule, 
the  amount  beiuff  so  small. 


"'o 


WiLLEs,  J.  I  am  of  the  same  opinion.  Murray  v.  Arnold  (l) 
is  an  authority  to  shew  that  the  payment  into  court  was  in  effect 
a  payment  to  the  plaintiff.  In  that  case  the  money  was  paid  into 
court  as  a  condition  of  the  defendant  obtaining  an  order  to  examine 
witnesses  abroad.  In  effect,  therefore,  the  defendant  paid  the  money 
into  court  as  a  payment  to  the  plaintiff  if  ho  was  entitled  to  the 
money  he  was  suing  for.  I  think  it  is  unnecessary  in  support- 
ing that  decision  to  refer  to  the  doctrine  of  lien.  Wightman,  J., 
referred  in  that  case  to  FerraU  v.  Alexander  (2)  as  an  authority 
to  shew  that  money  paid  into  court  under  7  &  8  Geo.  4,  c  71, 
s.  2,  to  abide  the  event  of  the  suit,  is  not  payment  to  the  cre- 
ditor within  the  protection  of  6  Geo.  4,  c.  16,  s.  82,  but  I  do 
not  see  that  any  member  of  the  court  said  anything  with  refe- 
rence to  the  garnishee  clauses  of  the  Common  Law  Procedure 
Act>  1854.  The  65th  section  of  that  act  must  refer,  I  think,  to 
all  payments  by  the  garnishee  into  court,  whether  made  under 
the  63rd  section  as  an  acknowledgment  of  the  debt,  or  sutee- 

(1)  3  B.  &  S.  287;  32  L.  J.  (Q.B.)  11.  (2)  1  Dowl.  132. 
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quently  under  a  judge's  order,  to  be  held  for  the  creditor  if  he  1868 
proyes  his  claim  to  be  just.  The  latter  is,  in  fact,  a  payment  Culybbhoitsi 
to  him  if  his  claim  is  just,  because  it  is  payment  into  court  in  Wicexhb. 
trust  for  him.  The  only  argument  that  could  be  urged  against 
its  being  treated  as  a  payment  to  the  creditor  is  that  the  latter 
may  not  make  out  his  claim  to  the  amount.  That  argument  has 
failed,  in  point  of  fact,  in  this  instance ;  and  such  a  case  can  sel- 
dom occur  under  the  garnishee  sections,  because  the  creditor 
must  have  already  obtained  a  judgment  for  the  amount  he  claims. 
If  the  garnishee  be  not  really  indebted  to  the  amount  paid  into 
court,  he  is  not  liable  to  the  debtor  any  more  than  to  the  cre- 
ditor, and  no  such  case  as  the  present  could  therefore  occur.  If 
there  be  any  cases  in  which,  after  money  has  been  paid  into  court 
by  the  garnishee,  the  creditor  may  prove  not  to  be  entitled  to  it, 
it  must  be  treated  as  a  conditional  payment  to  the  creditor,  and 
liable  to  be  discharged  if  it  should  so  turn  out,  and  the  payment 
of  money  into  court  is  subject  to  the  equitable  jurisdiction  of  the 
Court.  No  inconvenience  therefore  will  arise  from  the  money 
being  dealt  with  by  the  Court  as  if,  at  the  time  it  was  paid  into 
court,  it  had  been  paidforjhe^editor,  and  the  justice  of  the  case 
requires  that  it  should  be  so.  j 

Keating  and  Montague  Smith,  JJ.,  concurred. 

Utile  refused  as  to  the  sum  of  257. 

Attorneys  for  garnishee :  Mason,  Sturt,  <&  Mason, 
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186«  GARDEN  v.  BRUGE. 

Jan.  27. 


_    "       Banker'a  Cheque^BUl  of  Exchange — Statute  of  LimidatiOM^LoaU^ 

The  plaintiff  having  i^reed  to  lend  the  defendant  a  sum  of  money,  gave  him  a 
clicquc  for  the  amount,  which  the  defendant  paid  into  his  bankers,  leoeiviDg  credit 
for  it.  The  cheque  was  not  paid  by  the  plaintiff*s  bankers  till  some  days  later. 
In  an  action  for  the  money  so  lent  :— 

Jleldf  that  the  Statute  of  Limitations  only  ran  from  the  time  of  the  payment  of 
the  cheque  by  the  plaintifi's  bankei-s. 

Declaration  for  money  lent,  and  on  accounts  stated. 

Plea :  the  Statute  of  Limitations. 

The  case  was  tried  at  the  sittings  in  Middlesex  after  Trinity 
Term,  before  Montague  Smith,  J.,  when  it  was  proved  that  the 
plaintiff,  having  promised  to  lend  the  defendant  100/.,  gave  liim 
cheques  for  the  amount,  the  last  cheque,  on  which  alone  any  ques- 
tion arose,  being  given  to  the  defendant  on  the  14th  of  June,  18G1. 
The  defendant  paid  the  cheque  into  his  bank  on  the  following  day 
(June  15),  and  received  credit  for  it.  The  defendant^  haviiij; 
omitted  to  indorse  it,  though  made  payable  to  his  order,  the  cheque 
was  returned  to  him  for  his  signature,  and  was  not  presented  to 
the  plaintiff's  bankers  and  paid  by  them  till  the  21st  of  June. 
The  writ  was  issued  by  the  plaintiff  on  the  2l8t  of  June,  1867. 
A  verdict  was  entered  for  the  defendant  on  the  plea  of  the  Statute 
of  Limitations,  with  leave  to  the  plaintiff  to  move  to  enter  tlie 
verdict  for  45?.,  the  amount  of  the  last  cheque,  on  the  ground  that 
the  statute  did  not  commence  to  run  till  the  payment  of  the 
cheque  by  the  plaintiff's  bankers. 

Tapping  having  obtained  a  rule  pursuant  to  the  leave  re- 
served, 

Henry  James  and  Philbrick  shewed  cause.  The  cause  of  action 
arose  when  the  cheque  was  given,  or,  at  any  rate,  when  it  passed 
into  the  hands  of  third  parties,  the  defendant's  bankers,  who  were 
holders  for  value.  A  cheque  is  an  inland  bill  of  exchange,  and 
giving  a  cheque  has  the  same  effect  as  giving  money,  unless  it  is 
subsequently  dishonoured.  In  Byles  on  Bills,  8th  ed.  p.  23,  it  is  said, 
"A  cheque.  Unless  dishonoured,  is  payment;'*  so  in  Chittyon  Con- 
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tracts^  7th  ed.,  p.  662,  it  is  said  <'  A  cheque  operates  as  payment       1868 
until  it  has  been  presented  and  refused."    In  Irvinff  v.  Veiteh  (1),     gabdbit 
it  was  held  that  when  a  debtor  draws  a  bill  of  exchange,  and  gives      bJJ|c» 
it  for  his  debt,  it  operates  as  payment  from  the  time  it  is  given 
to  the  creditor,  and  not  from  the  time  when  it  is  paid,    Turney 
V.  Dodwett  (2) ;  Gowan  v.  Fonder  (3) ;  are  similar  cases. 

[BoviLL,  C  J.  In  each  of  those  cases  the  giving  of  the  bill  of 
exchange  was  treated  as  an  acknowledgment  of  the  debt] 

In  the  judgments  the  giving  of  the  negotiable  instrument  is 
said  to  have  been  part  payment.  In  Pearce  v.  Daw8(4),  Patte- 
son,  J.,  says ;  "  It "  (a  cheque)  "  operates  as  payment  until  it  has 
been  presented  and  refused ;  and  even  if  payment  of  it  be  refused, 
the  refusal  must  be  proved  to  have  taken  place  before  action 
brought"  Evidence  that  a  bill  of  exchange  has  been  given  will 
support  a  plea  of  payment,  and  not  of  accord  and  satisfiaction  only. 
The  cheque  must,  at  any  rate,  have  amounted  to  payment  from 
the  time  it  got  into  the  hands  of  a  third  party  for  value,  as  the 
plaintiff  was  then  liable  to  be  sued  on  it. 

[WiLLES,  J.  That  was  as  if  the  plaintiff  had  given  defendant 
a  promissory  note,  and  told  him  to  raise  money  on  it  The  six 
years  must  be  six  years  on  every  day  of  which  the  plaintiff  could 
have  sued  out  a  writ  agaijiist  the  defendant] 

Suppose  the  converse  case,  that  A.  had  promised  to  lend  B. 
50/.,  and  had  given  him  a  cheque  for  that  amount,  could  B.  sue  A. 
for  not  having  lent  him  the  money  ? 

Keane,  Q.C.,  and  Tapping,  in  support  of  the  rule,  were  not 
called  on. 

BoviLL,  C.J.  I  think  this  rule  should  be  made  absolute.  The 
only  question  is  whether  the  cheque  should  be  treated  as  an  ad- 
vance from  the  time  it  was  given  to  the  defendant,  and  used  by 
him,  or  only  from  the  time  it  was  paid  by  the  plaintiff.  I  think 
it  must  be  considered  as  an  advance  from  the  latter  time  only, 
and  that  the  Statute  of  Limitations  did  not  begin  to  run  before 
the  cheque  was  paid.     I  quite  agree  with  all  the  cases  that  have 

(1)  3  M.  &  W.  90.  (3)  8  B.  &  Ad.  507. 

(2)  3  E.  &  B.  136 ;  23  L .  J.  (Q.B.)  (4)  1  Mood.  &  Rob.  365.      ,    . 
137. 
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1868  been  cited,  but  iu  all  of  them  the  cheque  has  been  treated  as  an 
Gabden  acknowledgment  of  a  pre-existing  debt.  Here  the  debt  did  not 
Bbccb.      accrue  till  the  payment  of  the  cheque. 

Keating,  J.  I  am  of  the  same  opinion.  The  question  is, 
when  could  the  plaintiff  have  first  sued  the  defendant  for  mosey 
lent  ?  And  it  seems  to  me  that  he  could  not  have  done  so  till  fac 
had  lent  the  money,  which  was  when  the  cheque  was  cashed  on 
the  21st  of  June. 

Montague  Smith,  J.  I  think  the  loan  was  when  the  plaintiff's 
money  passed  into  the  hands  of  the  defendant,  and  not  when  the 
cheque  was  given.  Otherwise  it  follows  that  if  an  action  had  been 
brought  by  the  plaintiff  for  money  lent  he  would,  according  to  the 
opinion  of  Patteson,  J.,  have  been  able  to  recover  the  amount  of 
the  cheque,  although  the  cheque  might  have  been  subsequently 
dishonoured. 

BoviLL,  C.J.  My  Brother  Willes,  who  has  been  obliged  to 
leave  the  Court,  was  of  the  same  opinion. 

Bule  abeclfdc 

Attorney  for  plaintiff:  Leuns  Hand. 
Attorney  for  defendant :  O.  E.  Philbrick. 
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BARKER  AND  Another  v.  JANSOK.  1868 

Marine  Insurance^Valued  Time  Pdky-^Estimaied  Valw— -Mistake.  Jaiii.\^. 

The  value  of  the  ship  insured,  stated  in  a  valued  time  policy,  is,  in  the  absence 
of  fraud,  conclusive  between  the  parties,  however  largely  in  excess  of  the  tnie 
value. 

A  ship  was  insured  by  a  valued  time  policy,  and  its  value  stated  in  the  policy 
was  8000Z.  At  the  time  the  policy  was  made,  but  unknown  to  the  parties,  the 
ship  had  been  injured  in  a  storm,  so  that  the  expense  of  the  repairs  would 
have  exceeded  its  value  when  repaired.  During  the  continuance  of  the  risk  the 
ship  was  totally  lost    In  an  action  against  the  underwriters : — 

HM^  that  the  policy  attached,  notwithstanding  the  previous  injury  to  the  ship, 
and  tliat,  there  being  no  fraud,  the  value  of  the  ship  as  stated  in  the  policy  was 
conclusive  between  the  |)arties. 

Beclaration  against  an  underwriter  as  for  a  total  loss  on  a 
Valued  time  policy  of  insurance  on  the  ship,  Sir  WiUiam  Eyre^  by 
which  the  ship  was  insured  from  and  after  thirty  days  after  arrival 
at  Calcutta,  for  and  during  the  space  of  three  calendar  months 
for  6000/.,  the  ship  being  valued  at  8000/. 

Pleas  amongst  others,  denying  the  policy,  the  interest  of  the 
parties  in  whom  interest  was  alleged  in  the  declaration,  and  that 
the  ship  was  lost  during  the  continuance  of  the  risk. 

The  case  was  tried  before  Montague  Smith,  J.,  at  the  sittings  in 
London  after  Michaelmas  Term,  and  the  following  facts  were 
proved. 

The  plaintiffs  were  the  owners  of  a  ship,  the  Sir  William  Eyre, 
which  sailed  from  England  for  New  Zealand  in  1862,  and  was  at  that 
time  worth  more  than  8000/.  At  New  Zealand  it  was  driven  on 
shore  and  greatly  injured.  There  being  no  means  of  repairing  it 
there,  the  ship,  after  some  delay,  sailed  to  Calcutta,  and  arrived 
there  on  the  5th  of  June,  1864.  She  was  then  examined,  and  it 
was  found  that  the  injuries  she  had  received  were  such  that  the 
cost  of  repairs  would  exceed  her  value  when  repaired.  The  vessel 
had  been  insiired  for  her  full  value  for  the  voyage  to  New  Zealand, 
and  the  plaintiffs  thereupon  gave  notice  of  abandonment  to  the 
underwriters,  but  the  delay  at  New  Zealand  having  arisen  from 
causes  which  the  plaintiffs  might  have  prevented,  the  notice  of 
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1868       abandonment  was  held  by  this  Court  in  Potter  v.  Campbell  (1)  too 
y^BXB^     late,  but  the  plaintiffs  recovered  7000/.  as  for  a  partial  loss.    On  the 

jAMoir  ^**^  ^^  ^^^'  ^^^'  ^^^®  ^^®  ®^P  ^^  ^*  Calcutta,  the  plaintifis, 
who  were  not  aware  of  the  accident,  insured  the  vessel  for  6000/., 
by  a  valued  time  policy,  the  time  of  the  policy  being  for  three  calen- 
dar months  from  and  after  thirty  days  after  the  vessel's  arrival  at 
Calcutta,  and  the  value  of  the  ship  being  stated  in  the  policy  to  be 
8000Z.  The  defendant  was  one  of  the  underwriters  of  the  policy 
for  2001  During  the  continuance  of  the  policy,  and  before  any 
repairs  had  been  executed,  the  ship  was  wholly  destroyed  by  a 
storm.  The  jury^  found  that  the  Sir  WUliam  Eyre  was  a  ship  at 
the  time  of  the  storm,  and  a  verdict  was  entered  for  the  plain- 
tiffs as  for  a  total  loss,  with  leave  to  the  defendant  to  move  to 
enter  a  nonsuit^  or  a  verdict  for  the  defendant  on  the  grounds 
that  the  policy  did  not  attach,  the  Sir  WUliam  Eyre  having, 
in  effect,  ceased  to  be  a  ship  before  its  arrival  at, Calcutta,  or 
to  reduce  the  damages  on  the  ground  that  the  value  stated  in 
the  policy,  being  enormously  above  its  true  value,  could  be 
reK)pened. 

Watkin  Williams  (Cohen  with  him)  moved  for  a  rule,  pursuant 
to  the  leave  reserved.  After  the  finding  of  the  jury  it  must  be 
admitted  that  she  was  not  a  wreck  at  the  time  the  policy  attached, 
but  was  correctly  described  as  a  ship,  but  she  was  not  worth  re- 
pairing, and  therefore,  for  all  practical  purposes,  had  ceased  to 
exist  as  a  ship.  It  was  decided  in  Adams  v.  Mackenzie  (2),  that  a 
constructive  total  loss  is  a  total  loss. 

(1)  This  was  an  action  on  a  previous  breaches  of  the  Passengers  Act.    Ou 

policy  of  insurance  on  the  same  ship,  her  arrival  at  Calcutta,  it  was  asccr- 

which    came    before   the  Court  as  a  tained  that  the  expense  of  her  repair 

special  case,  the  question  for  the  Court  would  exceed  her  value  when  repaired, 

being  whether  notice  of  abandonment  and  the  owners  immediately  gave  notia» 

had  been  given  in  time.     The  injury  of  abandonment.    The  Court  held  that 

to  the  ship  was  sustained    at   New  the  delay  at  New  Zealand  haying  been 

Zealand,  but  there  being  no  means  of  occasioned  by  the  fault  of  the  master, 

ascertaining  the  extent  of  the  injury  who  was  the  agent  of  the  plaintiffs,  was 

there,  it  was  decided  to  take  the  ship  to  unreasonable,  and  that  the  notice  of 

Calcutta  for  that  purpose;   she  was,  abandonment  was  therefore  too  late, 

however,  detained  at  New  Zealand  for  (2)  13  C.  B.  (N.S.)  442;   32  L.  J. 

several  months  for  want  of  funds  to  pay  (C.P.)  02. 
penalties  which  had  been  incurred  by 
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[BoYiLL,  G.  J.    Here  there  was  no  constructive  total  loss^  because        1868 
notice  of  abandonment  was  not  given  in  time.  Babkbb 

WiLLBS,  J.  If  a  ship  is  so  injured  that  it  cannot  sail  without  j^i^^. 
repairs,  and  cannot  be  taken  to  a  port  at  which  the  necessary  re- 
pairs can  be  executed,  there  is  an  actual  total  loss,  for  that  has 
ceased  to  be  a  ship  which  never  can  be  used  for  the  purposes  of  a 
ship ;  but  if  it  can  be  taken  to  a  port  and  repaired  though  at  an 
expense  far  exceeding  its  value,  it  has  not  ceased  to  be  a  ship,  and 
unless  there  is  a  notice  of  abandonment  there  is  not  even  a  con- 
stractive  total  loss.] 

The  main  question  in  this  case  is  whether  the  defendant  is  bound 
by  the  valuation  of  the  ship  contained  in  the  policy.  There  is 
authority  for  saying  that  if  the  whole  of  the  goods  named  in  the 
policy  are  not  subjected  to  the  risk,  the  underwriter  is  not  concluded 
by  the  amount  mentioned  in  the  policy,  and  if  the  parties  estimate 
the  value  in  ignorance  of  the  true  state  of  the  case  they  are  not 
bound  by  such  estimate. 

[WiLLEs,  J.  Take  the  case  of  an  ordinary  voyage  policy  from 
New  Zealand  to  Calcutta,  and  suppose  that  the  vessel  has  been 
injured  at  New  Zealand  just  short  of  the  point  which  would  admit 
of  her  being  abandoned,  but  so  that  when  she  gets  to  Calcutta 
900021  will  have  to  be  expended  on  repairs,  if  she  be  destroyed  on 
the  voyage  do  you  say  that  the  underwriter  is  entitled  to  have 
90007.  deducted  from  the  amount  at  which  the  vessel  is  valued  in 
the  policy  ?] 

The  valuation  ought  not  to  stand  if  it  does  not  carry  out  the 
intention  of  the  parties.  There  is  no  case  indeed  in  which  the 
question  of  value  has  been  re-opened,  except  on  the  ground  of  fraud, 
but  several  works  of  authority  say  it  may  be  re-opened  in  the  case 
of  enormous  over-valuation :  Amould  on  Marine  Insurance,  3rd  ed. 
p.  292 ;  Benecke  on  the  Principles  of  Indemnity,  p.  142.  In  this 
ease  the  plaintiffs  have  already  recovered  7000?.  on  other  policies, 
and  if  they  recover  the  6000iL  they  claim  on  this  policy  they  will 
bave  made  a  large  profit  out  of  the  destruction  of  their  ship. 

[WiLLBS,  J.    How  is  this  case  distinguishable  from  Irving  v. 
Manning  ?]  (1) 
In  that  case  the  vessel  was  of  the  value  stated  in  the  policy  at 

(1)  1  H.  L.  C.  287. 

2  P2  2 
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1868  the  commencement  of  the  risk,  though  not  at  the  time  of  the 
Habebb  making  of  the  policy,  and  the  amount  named  bs  its  yalue  was  there- 
Jansojt.      ^^^^  ^*  ^^®  *^°^®  ^*  ™^f  '^®^  however  it  never  was  at  risk  at  alL 

BoviLL,  C.  J.  The  first  question  in  this  case  we  have  already  dis- 
posed of  in  the  course  of  the  argument.  The  second  question  would 
be  one  of  considerable  importance  if  it  were  still  open  for  discussion. 
There  is  no  doubt^  however,  now  that  the  parties  may  use  either 
an  open  or  a  valued  policy.  In  this  case  both  parties  have  agreed 
upon  a  time  policy  (in  which  there  is  no  warranty  of  seaworthbess), 
and  have  further  agreed  that,  whatever  its  condition  may  have 
been  at  the  time  the  policy  attached,  they  will  treat  the  value  of 
the  vessel  as  of  a  certain  amount :  both  parties  acting  in  good  &ith 
are  willing  to  be  bound  by  that  valuation.  If  such  be  the  agree- 
ment of  the  parties,  upon  what  principle  would  the  Court  be  justi- 
fied in  setting  it  aside  ?  An  exorbitant  valuation  may  be  evidence 
of  fraud,  but  when  the  transaction  is  bona  fide,  the  valuation 
agreed  upon  is  binding.  I  think,  therefore,  that  there  should  be 
no  rule. 

WiLLKS,  J.  I  am  of  the  same  opinion.  The  question  comes  to 
this,  whether,  where  a  valued  time  policy  has  been  made  upon  a 
ship  in  distant  parts  without  any  express  condition  as  to  the  state 
of  repair  of  the  vessel  (it  being  settled  that  there  is  no  implied 
warranty  with  respect  to  that),  the  underwriters  are  entitled  to  a 
deduction  on  its  being  shewn  that  it  would  have  cost  a  large  sum 
of  money  on  repairs  to  make  her  a  complete  vessel.  No  authority 
has  been  cited  for  it,  and  I  never  heaid  of  underwriters  claiming 
such  a  deduction,  nor  can  I  see  that  it  would  be  equitable,  because 
it  would  be  contrary  to  the  contract.  It  is  said  that  there  was  a 
mistake  as  to  the  state  of  the  ship ;  but  a  mistake  to  entitle  the 
parties  to  re-open  a  contract  of  valuation,  must  be  such  as  would 
entitle  the  parties  to  proceed  in  equity  for  relief.  It  must  hare 
been  a  mistake  of  both  parties  in  respect  of  something  which  was 
material  to  the  contract.  The  truth  is,  that  the  underwriters 
entered  into  the  contract  without  caring  to  know  whether  the  ship 
was  in  repair  or  not  Then  it  is  said  that  the  defendant's  view  is 
supported  by  several  works  of  authority.    It  cannot^  however,  fraud 
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apart,  make  any  difference  that  the  vessel  has  been  enormously  over-  1868 
valued,  except  in  respect  of  the  statute  19  Geo.  2,c.  37.  Apart  babkeu 
from  statute,  parties  could  moke  what  wagers  they  liked  with  j^^J^y 
respect  to  vessels.  Tliat  act  forbids  insurances  by  way  of  wager, 
but  the  law  remains  as  it  was  before  where  the  insured  has  an 
interest  in  the  vessel,  and  there  is  no  wager.  The  meaning  of  the 
authors  referred  to,  therefore,  must  be  that  an  enormous  over- 
valuation is  proof  of  either  fraud  or  wagering.  Here  there  was  no 
wager,  the  insurance  having  been  bona  fide ;  and  it  having  been 
settled  by  Irving  v.  Manning  (1)  that  valued  policies  are  valid,  if 
there  be  no  fraud  or  wagering,  I  think  it  would  be  wrong  to 
raise  any  doubt  in  this  case  by  granting  a  rule.  The  case  of  an 
ordinary  policy  on  a  vessel  "  at  and  from,"  in  which  there  would 
be  a  warranty  of  seaworthiness  in  case  she  sailed,  but  the  vessel 
being  distrained  before  sailing,  thousands  of  pounds  which  might 
be  required  to  make  the  vessel  fit  for  sea  are  not  expended,  must 
be  a  case  that  has  often  occurred,  and  the  fact  that  no  claim  has 
been  ever  made  by  underwriters  to  deduct  the  expense  of  such 
repairs,  shews  the  understanding  that  has  existed  on  this  subject 
in  the  mercantile  world.  In  fine,  as  pointed  out  by  Fatteson,  J., 
in  Irving  v.  Manning  (2),  so  long  as  underwriters  are  willing  to 
adhere  to  the  system  of  valued  policies,  they  must,  where  there  has 
been  no  fraud,  pay  the  stipulated  amount. 

Keating,  J.  I  also  think  there  should  be  no  rule.  Mr.  Williams 
almits  that  there  is  no  case  to  be  found  in  which  the  valuation  in 
such  a  case  as  the  present  has  been  re- opened  in  the  absence  of 
fraud.  It  seems  very  undesirable  to  establish  any  precedent  for  so 
doing. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  It  has  been 
found  convenient  that  the  value  of  the  ship  should  be  agreed  on, 
and  stated  in  the  policy,  in  order  to  avoid  such  inquiries  as  that 
now  brought  before  us.  If  we  were  to  grant  this  rule,  it  would 
become  a  question  of  degree  in  each  case  whether  the  difference  in 
value  was  sufiScient  to  entitle  the  parties  to  re-open  the  valuation. 
A  thousand  things  might  lessen  the  value  of  a  vessel  between  the 

(I)  1  H.  L.  C,  287,  (2)  1  H  L,  C.  at  p.  307. 
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1868  time  of  a  policy  beiDg  made  and  the  time  of  its  attaching,  snch 
Babker  as  natural  decay,  worms,  or  the  ship  becoming  a  drug  in  the 
JAH80N.  n^^l^^t ;  and  all  the  evils  intended  to  be  avoided  by  this  kind  of 
policy  would  arise  again.  The  estimated  value,  if  excessive,  may 
often  be  evidence  of  fraud,  or  of  an  intention  to  make  a  wagering 
policy,  but  here  it  is  admitted  that  there  was  no  intention  to  value 
the  vessel  beyond  what  was  reasonable  and  fair.  I  think  there  is 
no  pretence,  either,  for  saying  that  there  was  a  mistake :  it  is  a 
misuse  of  the  term,  for  the  intention  was  to  avoid  all  questions  as 
to  what  was  the  real  value  of  the  ship,  and  both  parties  were  aware 
that  it  could  not  at  the  time  be  ascertained  with  certainty  what 
that  value  was. 

Bule  refused. 

Attorneys  for  defendant :  Waltons  &  BuVb. 


Jan.  25.  TREADWIN  v.  THE  GREAT  EASTERN  RAILWAY  COMPANY. 

Carriers  Act  (11  Oto.  4  (fe  1  Will,  4,  c,  68),  s.  1 — Accessories. 

A  lace  corporal  in  a  gilt  frame,  covered  with  glass,  being  intended  for  an  exhi- 
bition, was  enclosed  in  a  packing  case,  and  sent,  without  any  declaration  under 
the  Carriers  Act,  by  the  defendants*  railway,  and  lost : — 

Edd,  per  Bovill,  C.J.,  &  Byles,  J.  (Willcs,  J.  dubitante),  that  as  a  matter  of 
fact  the  gilt  frame  was  distinct  from  and  not  accessory  to  the  lace,  and  the  packing 
case  accessory  to  both  or  to  the  frame  only,  and  that  the  carrier  therefore  was  not 
protected  by  the  Carriers  Act  from  liability  as  respected  either  the  gilt  frame  or 
the  packing  case. 

•  Declaration  against  the  defendants,  as  common  carriers,  for 
the  loss  of  certain  goods — to  wit,  one  box,  one  registered  design, 
one  frame,  and  a  quantity  of  lace.  The  second  count  was  in  trorer 
for  the  same  goods. 

Plea,  amongst  others,  that  the  goods  were  within  the  1st  section 
of  the  Carriers  Act,  that  their  value  was  above  10?.,  and  that  they 
were  not  declared.    Issue  thereon. 

The  case  was  tried  before  Byles,  J.,  at  the  sittings  in  Middlesex, 
after  Hilary  Term,  when  it  was  proved  that  the  plaintiff  was  a 
lace  manufacturer,  and  had  sent  to  an  ecclesiastical  art  exhibition 
at  Norwich  a  lace  corporal,  intended  for  use  in  celebrating  the 
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Holy  Communion,  and  a  registered  design.    The  corporal  was        1868 
placed  in  a  gilt  frame  covered  with  a  glass  for  exhibition,  in  the  "theadwuT 
manner  of  a  picture,  and  the  whole  were  placed  in  a  packing  case,      qrbat 
and  delivered  to  the  defendants  to  be  carried  from  Norwich  to     Eastern 
Exeter  by  the  defendants.    No  declaration  of  the  value  of  the 
article,  in  accordance  with  the  provisions  of  the  Carriers  Act,  was 
marie  by  the  plaintiff.    The  package  was  lost  during  its  carriage 
by  the  defendants.    The  verdict  was  entered  for  the  plaintiff  for 
11 17s.  6d.,  being  the  value  of  the  gilt  frame  (independently  of  the 
glass)  and  the  packing  case,  with  leave  to  the  defendants  to  move 
to  enter  the  verdict,  on  the  ground  that  they  were  protected  by  the 
Carriers  Act  from  all  responsibility,  or  to  reduce  the  damages  by 
the  value  either  of  the  packing-case  or  of  the  gilt  frame. 

PhUbrtck  having  obtained  a  rule  pursuant  to  the  leave  reserved, 
McKeUar  shewed  cause.  There  is  no  case  exactly  in  point. 
In  Wyld  V.  Pichford  (1)  it  was  decided  that  the  case  in  which  cer- 
tain maps  were  carried  was  accessory  to  them,  and  was  protected, 
but  that  case  was  decided  on  the  terms  of  a  carrier's  notice,  and 
not  on  the  Carriers  Act ;  moreover,  there  the  claim  in  the  declara- 
tion was  for  one  case  containing  maps,  which  in  itself  admitted 
that  the  case  was  accessory  to  the  maps.  In  the  present  case 
there  is  a  distinct  claim  for  "  one  box  "  as  a  separate  article.  The 
1st  section  of  the  Carriers  Act  (2),  in  terms,   speaks  only  of 

(1)  8  M.  &  W.  443.  shall  exceed  the  sum  of  10/.,  unless,  at 

(2)  11  Geo.  4,  &  1  Will.  4,  c.  68,  s.  1,  the  time  of  the  delivery  thereof  at  the 
provides  that "  From  and  after  the  pass-  office,  warehouse,  or  receiving  house  of 
ing  of  this  act  no  mail  contractor,  such  mail  contractor,  stage  coach  pro- 
stage  coach  proprietor,  or  other  common  prietor,  or  other  common  carrier,  or 
carrier  hy  land  for  hire,  shall  he  liahle  his  or  their  bookkeeper,  coachman,  or 
for  the  loss  of,  or  injury  to  any  article  other  servant,  for  the  purpose  of  being 
or  articles,  or  property,  of  the  descrip-  carried,  or  accompanying  the  person  of 
tioQs  following,  that  is  to  say :"  inter  any  passenger  as  aforesaid,  the  value 
alia,  writings  or  lace,  **  or  any  of  them  and  nature  of  such  article  or  articles  or 
contained  in  any  parcel  or  package  property  shall  have  been  declared  by 
which  shall  have  been  delivered,  either  the  person  or  persons  sending  or  deliver- 
to  be  carried  for  hire  or  to  accompany  ing  the  same,  and  such  increased  charge 
the  person  of  any  passenger  in  any  as  hereinafter  mentioned,  or  an  engage- 
mail  or  stage  coach,  or  other  public  ment  to  pay  the  same,  be  accepted  by 
conveyance,  when  the  value  of  such  the  person  receiving  such  parcel  or 
article  or  articles  or  property  aforesaid,  package.'* 

contained  in  such  parcel  or  package^  L   .  % 
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1868        ihe  contents  of  the  package,  and  the  value  of  the  case  should 

Tbbadwin    be  paid  into  court  under  s.  10.    But,  at  any  rate,  the  gilt  frame 

Gbeat      ^^^^  ^^*  come  within  the  Carriers  Act,  and  the  plaintiff  there- 

Tm^^^^yCo  ^^^  ^  entitled  to  recover  in  respect  of  it,  and  the  packing 

case  is  accessory  to  the  frame  quite  as  much  as  to  the  lace,  and 

therefore  is  not  protected.    In  EirUon  v.  Dibbin  (1),  though  it  is 

not  exactly  an  authority  on  this  point,  all  the  previous  cases  were 

cited. 

[WiLLES,  J.  That  case  was  explained  in  BuU  v.  Qreat  Western 
Railway  Company,  (2)  The  gist  of  the  decisions  is  simply  that 
gross  negligence  is  not,  but  robbery  by  the  carrier's  servants  is,  a 
good  replication  to  a  plea  of  the  Carriers  Act,  while  gross  negli- 
gence is,  and  robbery  by  his  servants  is  not,  a  good  replication  to  a 
plea  setting  up  a  carrier's  notice. 

Btles,  J.  Is  there  any  case  in  which  a  plaintiff  has  recovered 
for  part  of  a  package,  the  rest  0f  which  consisted  of  excepted 
articles  ?] 

In  Miles  v.  Cattle  (3)  the  plaintiff  recovered  for  the  carpet  bag 
and  his  clothes,  and  the  point  was  not  even  raised. 

Fhilhrichy  in  support  of  the  rule.  If  the  frame  and  packing  case 
were  accessory  to  the  protected  articles,  they  were  equally  pro- 
tected. That  was  decided  by  Wyld  v.  Pickford  (4),  though  the 
question  arose  in  a  somewhat  different  form.  The  frame  in  this 
case  was  really  a  part  of  the  corporal  as  much  as  the  rollers  were 
of  the  maps  in  that  case.  If  the  value  of  the  frame  can  be  re^ 
covered  here,  the  value  of  the  hooks  and  eyes  on  the  silk  dresses 
ought  to  have  been  recovered  in  Flowers  v.  South-Eastem  RaUway 
Company.  (5)  Even  if  the  frame  is  to  be  treated  as  separate, 
it  comes  itself  under  the  head  of  glass. 

[Byles,  J.  The  value  of  the  glass  in  the  frame  was  la.  6c2.,  and 
has  been  subtracted  in  the  verdict  from  the  value  of  the  frame, 
which  was  IZ.  lis.  Qd, ;  surely  the  glass  was  at  any  rate  accessory 
to  the  frame,  not  the  frame  to  the  glass.] 

Where  protected  articles  are  packed  in  a  case  for  conveyance, 
the  case  cannot  be  treated  as  a  separate  article.    If  a  portman- 

(1)  2  Q.  B.  646 ;  11 L.  J.  (QJJ.)  113.  (3)  6  Bing.  743. 

(2)  11  C.  B.  140 ;  20  L.  J.  .(C.P.)  ,4)  8  M.  &  W.  443! 
241,                                                                     (5)  W.  N,  1867,  p.  155^ 
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teau  full  of  wearing  apparel  and  jewelry  is  lost,  no  doubt  the        1808 

whole  package  will  not  be  protected  on  account  of  the  presence    tkkadwih 

of  the  jewels,  but  the  value  of  the  portmanteau  and  clothes      great 

can  be  recovered ;  that  was  tacitly  admitted  in  Bernstein  v.  Bao^  ^  Eastbric 

_  ,     ,^^  •'  Railway  Co. 

endcue.  (1) 

[BoviLL,  C.J.  What  should  you  say  of  the  packing-case,  if  the 
frame  be  considered  as  a  separate  article  and  not  protected.] 

It  would  then  be  a  mixed  question  of  fact  and  law.  If  the 
packing  case  were  held  in  fact  to  be  accessory  to  the  frame,  or  to 
be  accessory  to  the  frame  as  well  as  the  protected  articles,  its 
value  would  be  recoverable,  notwithstanding  there  were  articles 
iu  the  package  which  were  protected  by  the  Act.  This  appears 
to  have  been  assumed:  Phelps  v.  London  and  Nort1irWe»tem 
BaUway  Company.  (2)  If  the  packing  case  was  really  accessory 
to  the  protected  articles  only,  then  it  would  be  itself  protected. 
Here  the  object  of  the  packing  case  was  to  convey  the  cor- 
poral, the  plaintiff  is  therefore  not  entitled  to  recover  anything 
for  it.  [He  also  referred  to  Brunt  v.  Midland  BaUway  Com' 
pany.  (3)] 

BoviLL,  C.J.  Two  questions  arise  in  this  case :  1st,  whether 
the  plaintiff  is  entitled  to  recover  the  value  of  the  gilt  frame ; 
and,  2ndly,  whether  he  is  entitled  to  recover  the  value  of  the 
packing  case.  With  respect  to  the  gilt  frame,  it  is  necessary  to 
decide  as  a  question  of  fact,  whether  it  was  a  constituent  part 
of  the  corporal ;  if  it  were,  then  a  further  question  might  arise 
whether  it  was  a  part  within  the  meaning  of  the  Carriers  Act  In 
the  view  I  take  of  the  facts,  however,  this  further  question  does  not 
arise,  for  I  think  the  frame  was  a  separate  article,  sent  for  the 
purpose  of  the  corporal  being  exhibited  in  it,  and  not  to  be  treated 
merely  as  part  of  or  accessory  to  the  corporal ;  the  corporal  could 
have  been  easily  sent  and  exhibited  without  such  a  frame,  but  the 
latter  was  useful  both  for  preserving  it  from  dirt  and  enabling  it 
to  be  more  easily  seen.  Nor  do  I  think  that  the  frame  can  be 
said  to  come  within  the  Carriers  Act  as  ''  glass,"  for  the  glass  of  it 

(1)  6  0.  B.  (N.  S.)  251 ;  28  L.  J.  (2)  19  C.  B.  (N.  S.)  3?1 ;  34  L.  J, 
(C.P.)  266,  (C.P.)  259. 

(3)  33  L.  J.  (Bi,)  187, 
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18C8       must  be  considered  as  accessory  to  the  frame,  and  not  the  frame 

Tbkadwin    to  the  glass. 

Gbkat  "I^ejx  as  to  the  packing  case.    If  the  whole  of  the  articles  con- 

I  Kastebn     tained  in  it  had  been  within  the  act  it  would  have  been  diflScult,  I 

Railway  Co. 

think,  to  distinguish  this  case  in  principle  from  Wyld  v.  Pici- 

ford.  (1)    It  has  been  ingeniously  argued  that  the  form  of  the 

declaration,  which  claims  expressly  the  packing  case  as  well  as  its 

contents,  takes  it  out  of  the  authority  of  that  case.    If  it  were 

necessary  to  decide  that  point  much  might  be  said  on  each  side. 

It  is  not  necessary,  however,  to  do  so,  because,  as  I  hold  that  the 

frame  must  be  treated  as  a  separate  article,  the  packing  case  was 

used  to  convey  both  articles  which  were,  and  articles  which  were 

not,  protected  by  the  act ;  and  if  I  were  to  treat  the  packing  case 

as  accessory  to  either,  I  should  consider  it  as  accessory  to  the 

frame,  since  it  was  that  which  decided  the  size  and  shape  of  the 

case.    It  seems  to  me,  therefore,  that  the  verdict  must  stand  for 

the  whole  amount. 

WiLLES,  J.  I  should  not  have  arrived  at  the  same  conclusioD, 
but  as  my  Brother  Byles  agrees  with  my  Lord,  and  the  question  is 
not  of  great  importance,  I  shall  not  formally  dissent.  For  first,  as 
to  the  frame,  I  think  the  corporal  was  sent  in  the  frame  as  a  pattern 
or  a  sampler  might  be,  and  I  should  have  thought,  therefore,  that 
the  frame  was  not  a  separate  article,  but  merely  accessory  to  the  lace. 
Take  a  common  case  in  which  the  frame  is  the  most  valuable,  as 
gold  spectacles  with  pebble  lenses ;  it  would  be  strange  if  the 
carrier  should  be  liable  to  pay  for  the  lenses,  though  protected 
from  liability  as  to  the  gold  frame.  It  is,  however,  a  question  of 
fact  whether  either  of  them,  and  if  so  which,  is  to  be  treated  as 
accessory  to  the  other,  and  I  should  not  dissent  from  my  Lord  and 
my  Brother  Byles  on  a  question  of  fact. 

Then  as  to  the  packing  case,  I  am  not  at  all  satisfied  that  the 
plaintiff  is  entitled  to  recover.  The  packing  case  was  sent  to  en- 
close the  corporal ;  nothing  would  have  been  sent  if  the  corporal 
had  not  gone.  My  impression  is,  looking  at  the  act  and  at  ss.  3, 
5,  7,  and  9  as  throwing  light  on  the  construction  of  the  Ist 
section,  that  it  was  intended  by  the  legislature  that  the  same 

(I)  8M.&W.  443. 
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construction  elioiild  be  put  upon  the  act  as  was  put  in  Wyld  v.       1868 
Piekfard  (1)  upon  the  carrier's  notice,  and  that  a  packing  case  is    Tbeadwik 
within  the  act  if  the  principal  thing  which  it  contains  is  within      great 

flip  AOi  EAflTEBN 

^"®  ^^^-  Railway  Co. 

Byles,  J.  I  agree  with  my  Lord  and  my  Brother  Willes  that 
this  should  be  treated  as  a  question  of  fact  The  plaintiff  claims 
compensation  for  the  lace,  the  registered  design,  the  glass  (which 
are  all  within  the  act),  and  the  gilt  frame  (not  within  the  act), 
and  a  packing  case  which  contained  the  whole.  I  think  the  gilt 
frame  was  a  substantive  article,  and  no  part  of  the  corporal ;  it 
Ayas  not  necessary  to  the  use  of  the  corporal,  and  I  do  not  think 
it  was  accessory  to  it. 

As  to  the  packing  case  it  was  used,  therefore,  for  other  things 

besides  those  which  were  protected  by  the  act,  namely,  the  frame, 

and  its  size  and  shape  were  mainly  determined  by  the  frame ;  the 

plaintiff,  therefore,  is  entitled  to  recover  its  value.    I  think  this 

decision  is  mainly  on  questions  of  fact  which  are  not  likely  to 

again  occur.  ,.,,., 

Bvie  discharged.    ' 

Attorney  for  plaintiff:  W.  R.  PhUp. 

Attorney  for  defendants :  W.  E.  Shaw. 


FENWICK  V.  SCHMALZ.  "^  Feb.  12. 

Ship  and  Shipping — Charterpariy— Demurrage — "  Accident,^ 

The  defendant  agreed  by  charterparty  to  load  the  plaintiff's  ship  with  coal,  in 
regular  and  customary  turn,  "  except  in  cases  of  riots,  strikes,  or  any  other  acci- 
dents beyond  his  control "  which  might  prevent  or  delay  her  loading.  To  an 
action  for  breach  of  the  above  covenant  in  the  charterparty,  the  defendant  pleaded 
that  he  was  prevented  loading  the  vessel  by  a  snowstorm,  which  rendered  it 
iropoflsible  to  bring  the  cai^  to  the  agreed  place  of  shipment : — 

Utld^  on  demurrer,  that  a  snowstorm  was  not  an  "  accident "  within  the  mean- 
ing of  the  exception,  and  that  the  plea  was  bad. 

Declabation  setting  out  a  charterparty  made  by  the  plaintiff 
AS  the  owner  of  the  ship  Erromanga^  with  the  defendant,  as  agent 
of  the  freighters,  by  which  it  was  agreed,  inter  alia,  that  the  ship 
(1)  8  M.  &  \V.  443. 


314  COURT  OF  COMMON  PLEAS.  [L.  E 

1868  shoulcl,  with  all  convenient  speed,  sail  and  proceed  to  a  safe  land- 
Fenwick  ing  place  in  South  Dock,  Sunderland,  and  there  load  from  the 
ScBMAu  defendant,  in  regular  and  customary  turn  (except  in  cases  of  riots, 
strikes,  or  any  other  accidents  beyond  their  control,  which  might 
prevent  or  delay  her  loading)  a  full  and  complete  cargo  of  coals, 
and  that  being  so  loaded  she  should  proceed  with  all  despatch  to 
Venice,  and  deliver  the  same  to  the  freighters,  one  working  day  to 
be  allowed  the  said  freighters,  weather  permitting,  for  unloading 
the  cargo.  Averment,  that  it  was  subsequently  agreed  between 
the  parties,  that  the  cargo  should  be  loaded  on  board  the  ship 
within  a  reasonable  time,  on  the  terms  of  the  charterparty,  in  the 
Tyne,  where  she  then  was,  instead  of  at  Sunderland,  that  all  con- 
ditions had  been  fulfilled,  and  that  the  defendant  had  not  been 
prevented  loading  the  cargo  within  a  reasonable  time,  by  any  of 
the  accidents  or  matters  excepted  in  the  charterparty.  Breach, 
that  the  defendant  did  not  load  the  cargo  within  a  reasonable 
time. 

Third  plea :  That  the  defendant  was  prevented  from  loading  the 
ship  within  a  reasonable  time  by  accidents  beyond  his  control, 
which  delayed  the  loading,  viz.,  by  the  great  inclemency  of  the 
weather,  and  by  the  snow  being  from  natural  causes,  and  without 
the  defendant  being  able  to  prevent  it,  so  deep  on  the  ground  as 
to  render  it  impossible  to  bring  the  agreed  cargo  to  the  place  of 
shipment. 

Demurrer  and  joinder. 

Manisty,  Q,C.  (C,  H,  Anderson  with  him),  in  support  of  the 
demurrer.  The  cause  of  delay  alleged  by  the  plea  is  not  an 
accident  within  the  meaning  of  the  exception,  for  it  is  not  eju^ 
dem  generis  with  riots  and  strikes.  A  snowstorm,  moreover, 
happens  in  the  natural  course  of  events,  and  is  not  indeed  an 
accident  at  all.  It  is  not  said  that  the  storm  was  in  any  way 
unusual. 

[WiLLES,  J.  There  is  an  express  provision  with  respect  to  the 
weather  in  another  part  of  the  agreement;  we  may  presume, 
therefore,  the  parties  would  have  mentioned  the  weather  here  if 
they  had  intended  that  it  should  be  included  in  the  excep- 
tion.] 
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« 

Further,  the  exception  does  not  apply  to  the  agreement  with        1868 
respect  to  the  loading  at  the  Tyne,  which  is  an  absolute  agreement     Fbnwick 
to  load  on  the  terms  of  the  charterparty,  and  it  has  been  repeatedly     scbmalz. 
held  that  delay  caused  by  the  weather  preyenting  a  cargo  being 
brought  down  to  the  vessel,  does  not  exonerate  the  charterer  from 
his  contract  to  load :  BandaU  v.  Lynch  (1) ;  Barret  y.  Button  (2) ; 
Kearan  v.  Pearson.  (3) 

[He  was  stopped  by  the  CJourt.] 

Temple,  Q.O.  (Wharton  with  him),  in  support  of  the  plea.  The 
case  turns  on  the  meaning  of  the  word  accident.  An  accident  is 
something  which  happens,  occurs,  takes  place,  whether  ordinary  or 
not.  Moreover,  if  we  may  take  into  consideration  the  known  facts 
of  nature,  to  have  such  a  snowstorm  as  would  prevent  coals  being 
brought  from  the  pit  is  exceptional,  and  its  happening  on  the  par- 
ticular day  when  the  vessel  required  to  be  loaded  is  therefore  an 
accident.  The  fact  that  the  weather  is  specially  provided  for  in 
the  covenant  respecting  the  unloading,  shews  that  the  parties  con- 
sidered that  the  defendant  ought  not  to  be  responsible  for  the 
results  of  bad  weather. 

[WiLLES,  J.  I  should  have  thought  the  words  "other  acci- 
dents" meant  accidents  ejusdem  generis  with  riots  and  strikes,  in 
which  human  instrumentality  is  concerned.] 

^Biots  and  strikes  are  not  ejusdem  generis  with  one  another,  and 
the  general  word,  therefore,  is  not  confined  to  matters  ejusdem 
generis  with  either  of  them.  In  the  case  of  Beg.  v.  Payne  (4), 
where  the  words  of  the  statute  were  "  any  mask,  dress  or  other 
disguises,  any  letter  or  any  other  article  or  thing,"  it  was  held 
that  a  crowbar  came  within  the  words* 

[WiLLES,  J.  That  case  falls  within  the  rule,  that  if  the  par- 
ticular words  exhaust  a  whole  genus,  the  general  word  must  refer 
to  some  larger  genus.] 

Tlie  exception  clearly  applies  equally  to  the  agreement  as 
altered;  the  parties  intended  merely  to  alter  the  place  of 
loading. 

Manidy,  Q.C.y  in  reply.  Every  accident  is  a  thing  which  occurs, 

(1)  2  Camp.  362.  (3)  7  H.  &  N.  386 ;  31  L.  J.  (Er.)  I. 

(2)  4  Camp.  333.  (4)  Law  Rep.  1  C.  C.  27. 
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18C8       but  every  occurrence  is  not  an  accident.    An  accident  means  an 
Fenwick     occurrence  out  of  the  ordinary  course. 


V. 

6CHMALZ. 


WiLLESy  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  judg- 
ment. This  was  a  contract  to  load  in  a  reasonable  time,  '^except 
in  case  of  riots,  strikes,  or  any  other  accidents  *'  beyond  the  de- 
fendant's control,  wTiich  might  prevent  or  delay  her  loading.  The 
vessel  appears  to  have  been  in  her  turn  to  load,  and  the  time  went 
by  during  wliich  we  must  assume  she  should  have  been  loaded,  if 
nothing  had  happened.  It  really  comes,  therefore,  to  this:  the 
defendant  is  without  defence  unless  the  cause  of  his  delay  was 
within  the  exception.  The  defendant  says  that  the  cause  of  his 
delay  was  a  fall  of  snow,  which  prevented  his  bringing  the  coal  to 
the  place  of  loading:  the  most  favourable  supposition  for  the 
defendant  would  be  that  the  snow  blocked  up  the  railway,  and  it 
might  be  said  that  the  defendant  should  have  brought  the  coal 
down  before,  and  that  it  did  not,  except  through  the  defendant  s  own 
default,  prevent  his  loading  the  plaintiff  s  vessel.  Riots  and  strikes 
however,  appear  to  be  accidents  which  would  affect  the  loading, 
by  preventing  the  coals  being  brought  from  the  pit,  and  we  must 
therefore  give  the  exception  a  wider  interpretation.  Was  the  snow- 
storm, however,  "  an  accident  beyond  the  control"  of  the  defendant? 
No  doubt  it  was  beyond  his  control,  but  was  it  an  accident  ?  I 
think  not,  because  an  accident  is  not  the  same  as  an  occurrence, 
but  is  something  that  happens  out  of  the  ordinary  course  of  things. 
A  fall  of  snow  is  one  of  the  ordinary  operations  of  nature,  and  is  on 
incident  rather  than  an  accident;  and,  therefore,  without  going 
into  the  rule  that  general  words  are  to  be  restricted  to  the  same 
genus  as  the  specific  words  which  precede  them,  I  think  this 
natural  occurrence  did  not  come  within  the  terms  of  the  exception 
in  the  charter-party. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  I  must  try 
to  reach  the  meaning  of  the  parties  through  the  words  they  have 
used.  I  do  not  think  that  they  intended  to  include  delay  caused  by 
bad  weather  within  the  exceptions.  In  popular  language,  a  fall  of 
snow  is  not  an  accident,  and  I  see  no  reason  to  suppose  that  the 
parties  intended  to  use  the  word  accident  in  any  other  than  its 
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popular  sense.    It  does  not  appear  either  that  anythmg  that  could        18G8 
be  called  an  accident  resulted  from  the  snow.  F^syncsT 

Judffmenifor  theplaintif.         ^^^'"^ 

Attorneys  for  plaintiff:  John  dt  J.  K.  WrigU,for  W.  A.  Oliver, 
Sunderland. 

Attorneys  for  defendant :  Williamson,  Hill,  <&  Co.,  for  Ingledsw 
cfe  BoggeU,  NewcasUe-upon-Tyne. 
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18C8  MAUGHAN  v.  VINESBERG.  I 

^^^  ^^'  Bankruptcy—Discharge  of  DeUw  out  of  Ou8iody~-Costi.  ' 

An  order  of  discbarge  in  bankniptcy  does  not  protect  from  arrest  for  the  costs  of 
an  action  in  which  judgment  has  been  signed  after  the  bankruptcy,  even  if  the         I 
debt  recovered  in  the  action  has  been  proved  for  under  the  bankruptcy.  I 

I 
Action  on  a  bill  of  exchange.    On  the  18th  of  November,  1867,        | 

the  defendant  became  bankrupt,  and  gave  notice  of  it  to  the        | 
plaintiff,  and  the  cause  was  tried  the  same  day  as  undefended,        | 
and  a  verdict  entered  for  the  plaintiff  for  25Z.,  and  on  the  27th  of 
November  judgment  was  signed,  and  the  costs  taxed.     The  plaintiff 
subsequently  proved  under  the  bankruptcy  the  amount  of  the 
judgment  debt,  but  not  of  the  costs.    On  the  8th  of  Februar}*, 
1868,  the  defendant  obtained  his  certificate  of  discharge  in  bank- 
ruptcy, and  on  the  17th  of  February  he  was  arrested  at  tlie 
instance  of  the  plaintiff  on  a  ca.  sa.,  indorsed  with  the  amount  of  tlie 
costs  only. 

Patchett  moved,  on  behalf  of  the  defendant,  for  a  rule  calling  on 
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the  plaintiflf  to  shew  cause  why  the  defendant  should  not  be       18«8 
released  out  of  custody.  Maugham 

The  right  to  release  is  founded  on  the  162nd  section  of  the  YivwuBa. 
Bankruptcy  Act,  1861  (24  &  25  Vict  c.  134),  and  the  only  ques- 
tion appears  to  be,  whether  the  costs  are  a  debt,  claim,  or  demand 
proveable  under  the  bankruptcy.  The  case  of  (Made  v.  North 
Eastern  Railway  Company  (1)  would  seem  to  shew  that  the  costs  on 
a  judgment  for  the  defendant  are  not  proveable,  but  that  case  turns 
on  the  special  words  of  the  statute  with  respect  to  the  defendant's 
costs.  The  provision  with  respect  to  the  plaintiff's  costs  is  in  the 
ISlst  section  of  the  Bankruptcy  Act,  1849  (12  &  13  Vict.  c.  106). 

[BoviLL,  C.J.  That  applies  only  to  cases  in  which  judgment 
has  been  obtained  before  the  bankruptcy.] 

The  costs  are  to  be  considered  part  of  the  judgment  debt,  and 
are  merged  in  the  principal  debt ;  this  appears  from  the  very  form 
of  the  judgment,  and  the  defendant  being  relieved  from  the  prin- 
cipal debt  must  be  relieved  from  the  costs  also. 

BoviiJi,  C.J.  I  am  of  opinion  that  there  should  be  no  rule. 
The  order  of  discharge  protects  only  from  arrest  for  debts  proveable 
under  the  bankruptcy,  which  these  costs  were  not. 

Byles,  J.  The  ISlst  section  of  the  Bankruptcy  Act,  1849 
(12  &  13  Vict.  c.  106),  on  which  Mr.  Patchett  relies,  is  in  terms 
against  him.  The  construction  of  tliat  section  was  argued  at  length 
in  Oxlade  v.  North  Eastern  Railway  Company  (1),  and  our  present 
decision  is  in  accordance  with  that  case. 

Keating,  J .,  concurred. 

Rule  refused. 

Attorney  for  defendant :  A.  Watson. 

(1)  1  C.  B.  (N.S.)  454 ;  26  L.  J.  (CP.)  129. 
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1868  BELL  V.  AITKIN  and  Othebb. 

"^   •  Costs — TaaxUion-- Attendance  of  the  Country  Attorney  at  a  Tried  in  London, 

Where  on  the  trial  of  a  cause  in  London,  the  country  as  well  as  the  London 
attorney  attends,  the  nile  that  the  costs  of  the  attendance  of  the  country  attor- 
ney will  not  be  allowed  on  taxation  is  not  inflexible,  but  the  master  should  decide, 
in  the  exercise  of  his  discretion,  whether,  under  all  the  circumstances  of  the 
case,  such  attendance  was  necessary. 

This  was  a  rule  to  review  the  master's  taxation.  The  action 
was  for  the  infringement  of  a  patent,  and  the  cause  of  action 
arose  at  Stockport.  The  trial  took  place  in  London,  and  lasted 
several  days,  and  a  verdict  was  ultimately  found  for  the  defendants. 
The  defendants'  country  attorney,  who  had  been  concerned  in 
getting  up  the  case,  attended  at  the  trial  as  well  as  the  London 
attorney.  On  the  taxation  of  the  defendants'  costs  the  master 
allowed  the  costs  of  the  attendance  of  the  London  attorney,  but 
not  of  the  country  attorney,  considering  himself  bound  by  a 
general  rule  not  to  allow  both,  and  not  therefore  entering  at  all 
into  the  circumstances  of  the  present  case. 

WatJcin  Williams  shewed  cause.  It  used  to  be  customary  to 
allow  such  costs  as  these,  but  the  rule  to  the  contrary  is  now 
established,  and  the  exi)enses  of  a  trial  in  London  will  be  other- 
wise often  greatly  increased. 

[BoviLL,  C.J.  It  was  the  plaintiff  who  laid  the  venue  in 
London.] 

Thesiffer,  in  support  of  the  rule,  was  not  called  on. 

BoviLL,  C.J.  I  think  this  rule  should  be  made  absolute.  It 
is  very  important  that  the  masters  should  watch  these  charges, 
and  should  not  allow  in  ordinary  cases  fees  for  the  attendance  of 
two  attorneys.  But  cases  may  arise  in  which  it  is  necessary  that 
the  attorney  who  has  had  the  conduct  of  the  case  from  its  com- 
mencement, and  is  acquainted  with  all  the  facts,  should  be  pre- 
sent at  the  trial,  and  I  think  that  the  present  was  such  a  case. 
The  master  does  not  appear  to  have  exercised  his  discretion  in  the 
matter,  but  to  have  considered  himself  bound  by  an  inflexible  rule 


V. 

AlTKI^r. 
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that  costs  such  as  those  in  question  shall  be  disallowed.  I  think  1868 
that  the  rule  is  not  inflexible,  and  that,  in  this  case,  it  is  right  bbll 
that  the  master  should  take  the  facts  into  his  consideration,  and 
exei-cise  his  judgment  upon  them. 

Btles,  J.  I  am  of  the  same  opinion.  I  think  the  rule  wbich 
the  master  has  followed  is  a  yery  yaluable  one,  but  that  it  is  not 
to  be  considered  as  binding  the  master  in  all  cases,  but  that  he 
may  exercise  his  discretion  whether,  under  the  particular  circum- 
stances of  the  case,  he  should  not  depart  from  it. 

Keating  and  Montague  Smith,  JJ.,  concurred. 

Bide  absolute. 

May  23.  Thesiger  again  applied  for  a  rule  to  review  the 
master's  taxation,  on  the  ground  that  the  master  still  refused  to 
allow  these  costs.  The  master  stated  that  he  had  exercised  his 
discretion  when  the  matter  was  first  before  him,  and  that  he  did 
not  understand  that  the  Court  had  decided  that  he  was  to  allow 
the  costs,  if  in  his  discretion  he  thought  they  ought  not  to  be 
allowed. 

The  Court  (Bovill,  C.J.,  and  Montague  Smith,  J.,)  said  that 
they  had  intended  their  previous  judgment  to  be  an  intimation 
that,  in  their  opinion,  the  costs  in  question  ought  to  be  allowed 
under  the  circumstances  of  the  case,  and  they  suggested  that  if 
this  was  stated  to  the  master  it  would  render  a  rule  unnecessary. 

Attorneys  for  plaintiff:  Worihington  &  Plunkeit 
Attorneys  for  defendants :  Qregorij  &  Co. 


2G  2 
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1868  LEETE  v.  EART. 

^P^^^-      False  Imprisonment—Notice  of  Actim— Larceny  Act  (24  <fc  25  Vict.  c.  96),  s.  113 

—Honest  Belief. 

The  defendant  bearing  at  night  a  noise,  and  seeing  a  man  at  the  back  door  of 
bis  house,  believed  that  an  attempt  was  being  made  to  break  into  it,  and,  acting 
on  that  belief,  and  on  his  wife  telling  him  that  the  plaintiff  was  the  man,  he  gave 
the  plaintiff^  a  respectable  neighbour,  who  happened  to  be  passing  the  front  of  the 
house  at  the  time,  into  custody.  In  an  action  for  this  false  imprisonmenti  the 
defendant  pleaded  not  guilty  by  statute  24  &  25  Vict.  c.  96,  which  by  a.  113 
requires,  in  actions  for  anything  done  in  pursuance  of  the  act,  notice  of  action 
to  be  given : — 

Eddy  that  an  attempt  to  break  into  a  house  not  being  an  offence  within  the  act, 
the  defendant  did  not  believe  in  a  state  of  facts,  which,  if  it  had  existed,  would 
have  afforded  a  justification  under  the  act,  and  was,  therefore,  not  entitled  to 
notice. 

Seniblef  that  even  an  honest  belief  in  a  state  of  facts  which,  if  true,  would  have 
afforded  a  justification,  would  not  have  been  sufBcient^  unless  the  defendant  had 
reasonable  grounds  for  his  belief. 

Bdberta  v.  Orchard  (2  H.  &  C.  769;  33  L.  J.  (Ex.)  65),  explained. 

Action  for  false  imprisonment.  I 

Plea:  Not  guilty,  by  statute  24  &  25  Vict  c.  96,  ss.  51,  103, 
104, 113. 

The  case  was  tried  before  Byles,  J.,  at  the  sittings  in  London, 
after  Hilary  Term,  when  the  following  facts  were  proved : — ^The 
defendant  having  been  for  some  time  impressed  with  the  beUef 
that  his  house  was  about  to  be  robbed,  heard  one  night  noises 
at  his  back  door,  and  looking  out  believed  that  he  saw  a  man  there. 
He  ran  up  stairs  to  fetch  a  pistol,  and  his  wife  ran  out  to  the  gate 
of  the  front  garden  and  screamed  murder.  The  plaintiff,  a  gentle- 
man living  in  the  neighbourhood,  happened  to  be  walking  along 
,  the  road  past  the  gate  at  the  time ;  and  the  defendant,  having  fol- 

lowed his  wife  out,  was  told  by  her  that  the  plaintiff  was  the  man, 
upon  which  he  gave  the  plaintiff  at  once  into  the  custody  of  a 
policeman  who  had  run  up  on  hearing  the  cries.  Before  reaching 
the  station-house,  however,  he  found  that  he  had  made  a  mistake, 
and  withdrew  from  the  charge.  A  verdict  was  found  for  the 
plaintiff  for  lOZ.,  with  leave  to  move  to  enter  the  verdict  for  the 
defendant,  on  the  ground  that  no  notice  of  action  had  been  given 
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in  accordance  with  the  provisions  of  24  &  25  Vict.  c.  96,  s.  113.        1868 
The  jndgment  of  the  Court  of  Common  Fleas  to  be  conclusive.  loam 


Foard,  on  behalf  of  the  defendant,  moved  for  a  rule  pursuant 
to  the  leave  reserved.  It  is  admitted  that  the  plaintiff  was  really 
innocent;  but  the  defendant  did  nothing  but  what  he  might 
reasonably  have  done  after  what  his  wife  said.  He  reasonably 
believed  in  a  state  of  facts  which  entitled  him  to  give  the  plain- 
tiff into  custody,  and  that  is  sufficient,  according  to  the  authority 
of  BdberiB  v.  Orchard  (1),  although  the  facts  may  not  have  really 
existed. 

[Keating,  J.  That  case  says  **  honestly  believed,"  not  "  reason- 
ably believed,"  which  is  more  in  your  favour.] 

The  same  law  is  laid  down  in  Hermann  v.  Seneschal  (2) ;  and  in 
Seath  V.  Brewer  (3),  Erie,  C. J.  expressly  approves  of  the  mode 
in  which  the  law  is  stated  by  Williams,  J.  in  that  case.  Bead 
V.  Coker  (4)  is  also  an  authority,  that  the  defendant  need  not  be 
acting  strictly  in  the  execution  of  the  statute  to  entitle  him  to  a 
notice  of  action.  The  decision  in  Downing  v.  Capel  (5),  turned 
on  the  words  in  s.  103,  **  found  committing ;"  there  was  in  that  case 
no  pursuit  even,  till  several  hours  after  the  offence  was  supposed 
to  have  been  committed. 

[BoviLL,  C.J.  What  offence  did  the  defendant  here  believe 
to  have  been  committed ;  he  did  not  believe  that  any  one  had 
actually  entered  his  house.] 

No,  but  he  believed  that  some  one  had  attempted  to  do  so. 

[BoviLL,  C.J.  That  is  not  an  offence  under  the  statute,  but 
only  at  common  law ;  it  is  only  in  the  case  of  something  done  in 
pursuance  of  the  act  that  the  defendant  is  entitled  to  notice  of 
action.] 

BoviLL,  C.J.  I  am  of  opinion  that  there  should  be  no  rule* 
The  case  of  Bdberts  v.  Orchard  (1)  did  not  introduce  any  new  law 
with  respect  to  notice  of  action ;  the  point  actually  decided  in  that 
case  was  that  the  exception  was  bad,  because  it  was  not  sufficient 

(1)  2  H.  &  C.  769 ;   33  L.  J.  (Ex.)         (3)  9  L.  T.  (N.S.)  653. 

65.  (4)  13  C.  B.  850 ;    22  L.  J.  (C.P.) 

(2)  13  C.  B.  (N.S.)  892;  32  L.  J.      201. 

.  (C.P.)  43,  (5)  Law  Rep.  2  C.  P.  461, 


V. 

Habt. 
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1868  that  the  defendant  should  have  believed  that  the  plaintiflf  had 
Leete  committed  the  offence,  but  he  must  have  believed  that  the  plain- 
g^ir.  ^^^  ^*^  ''^^^^  fownd  committing  it,  in  order  to  be  entitled  to 
notice  of  action.  So  far  as  the  rule  of  law  as  to  the  right  ques- 
tion to  be  left  to  the  jury  with  respect  to  notice  of  action  is  con- 
cerned, the  Exchequer  Chamber  expressly  adopt  and  confirm  what 
had  been  laid  down  by  Williams,  J.  in  the  case  of  Hermann  v. 
Seneschal.  (1)  The  right  question  to  be  left  for  the  jury  is  stated 
by  the  Court  of  Exchequer  Chamber  in  Roberts  v.  Orchard  (2)  to 
be,  "  Did  the  defendant  honestly  believe  in  the  existence  of  those 
facts,  which  if  they  had  existed,  would  have  afforded  a  justifica- 
tion under  the  statute?^  Now,  what  facts  did  the  defendant 
honestly  believe  in  this  case,  which  would  have  justified  his  con- 
duct ?  He  did  not  believe  that  his  house  had  been  entered,  and 
an  attempt  to  enter  it  would  not  have  been  an  offence  within  the 
statute.  I  think,  therefore,  that  he  was  not  entitled  to  notice  of 
action. 

Byles,  J.  I  am  of  the  same  opinion.  I  entirely  concur  in 
what  has  fallen  from  my  Lord,  but  I  wish  to  make  a  further  observa- 
tion on  the  case  of  Roberts  v.  Orchard.  (3)  In  that  case,  Willes,  J., 
after  expressing  his  concurrence  in  what  had  been  said  by 
Williams,  J.,  makes  some  further  observations,  and  the  last  sen- 
tence of  his  judgment  (4)  is,  "  It  is  clear  to  my  mind  from  the 
defendant's  evidence  in  answer,  that  he  was  acting  on  mere  suspi- 
cion." Therefore,  mere  suspicion  will  not  do.  What  is  the 
difference  between  suspicion  and  belief?  Suspicion  may  rest  on 
no  grounds :  belief  rests  upon  some  grounds.  I  doubt,  therefore, 
whether  that  case  at  all  alters  the  law,  and  1  think  it  is  still  neces- 
sary that  the  defendant  should  have  some  reasonable  grounds  for 
his  belief  in  order  to  be  entitled  to  notice  of  action.  I  think  this 
the  more,  as  Williams,  J.,  in  his  judgment,  expressly  says,  that  he 
intends  his  judgment  to  be  in  accordance  with  what  was  laid  down 
by  Erie,  C.  J.,  in  Hermann  v.  Seneschal  (1),  and  in  that  case,  Erie,  C. J. 

(1)  13  C.  B.  (N.  S.)  392 ;  32  L.  J.  (3)  2  H.  &  C.  769 ;  33  L.  J.  (Ex.) 
(C.P.)  43.  65. 

(2)  2  H.  &  C.  at  p.  774 ;  33  L.  J.  (Ex.)         (4)  2  H.  &  C.  at  p.  777. 
at  p.  67. 
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Bay8(l):  **  The  jury  having  found  that  the  defendant  did  really       1868 
believe  that  the  plaintiff  had  passed  him  a  counterfeit  coin,  and       Lm-B 
did  honestly  intend  to  put  the  law  in  force  against  him,  .    .    •  and      ^^^ 
as  I  am  clearly  of  opinion  that  the  fads  were  sufficient  to  justify 
thai  conclusion,  I  do  not  think  the  other  part  of  the  finding,  viz., 
that  the  defendant  had  no  reasonable  ground  for  such  his  belief, 
entitles  the  plaintiff  to  retain  his  verdict," 

Keating,  J.  I  am  of  the  same  opinion.  We  do  not  intend 
by  our  judgment  to  imp^^ach  the  rule  laid  down  in  Boberts  v. 
Orchard  (2),  but  it  cannot  be  supposed  that  the  Court  there  meant 
that  if  a  man  merely  dreamt  of  a  certain  state  of  facts,  without  any 
grounds  for  his  impression,  and  acted  on  it,  it  would  be  su£Scient. 
Some  facts  must  exist  which  might  give  rise  to  an  honest  belief 
on  his  part  that  such  a  state  of  facts  existed  as  would  have  justi- 
fied his  actions.  Here  I  see  no  facts  that  could  give  rise  to  such 
a  belief.  There  was  no  evidence  that  an  offence  had  been  com- 
mitted, much  less  that  any  one  had  been  found  committing  it. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  I  think  it  is 
not  enough  that  the  defendant  should  have  believed  that  he  was 
acting  according  to  law.  I  observe  that  in  Read  v.  CoJcer  (3),  Jervis, 
C J.,  says,  "  If  the  defendant  bona  fide  believed  he  was  acting  in 
the  assertion  of  a  legal  right  he  was  justified  by  the  law,  although 
he  did  not  know  precisely  what  that  law  was ;"  perhaps  that  may  be 
stated  too  generally  and  would  appear  to  include  this  case,  but 
the  rule,  without  saying  that  it  is  quite  accurate,  subsequently  laid 
down  by  Williams,  J.  in  Boberts  v.  Orchard  (2)  is  sufficient  for  the 
purpose  of  disposing  of  tlie  present  case.  It  is  evident  here  that 
the  defendant  is  not  within  that  rule,  for  he  did  not  believe  at  all 
in  the  existence  of  facts  which,  if  they  had  existed,  would  have 
afforded  a  justification  under  the  statute.  I  observe  that  Parke,  B. 
in  Hughes  v.  BucJcland  (4)  points  out  that  there  must  be  such  facts 
in  the  case,  that  the  defendant  could  have  believed  from  them 
that  he  was  acting  within  the  statute,  and  we  held  the  same  in 

(1)  13  C.  B.  (N.SO  at  p.  403 ;  32  (3)  13  C.  B.  850,  862 ;  22  L.  J. 
L.  J.  (C.P.)  at  p.  46.  (C.  P.)  201,  205. 

(2)  2  H.  &  C.  769 ;  33  L.  J.  (Ex.)  (4)  15  M.  &  W.  346. 
65. 
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1868       Downing  v.  Capd.  (1)    Here  I  come  to  the  conclusion  that  the 
Lnn      defendant  could  not  have  believed  his  house  to  have  been  broken 
Habt.      ^P^^  ^^  ^^^^  ^igli^>  ^^  more  so  as  he  did  not  go  into  the  box  to 
state  what  his  belief  really  was. 

Bvie  refused. 
Attorney  for  defendant :  Sydney. 


^prn  24.        SMITH  V.  LONDON  AND  SAINT  KATHARINE  DOCKS  COMPANY. 

Negligence — Duty  qf  Dock  Company  to  Persona  doing  btmnees  on  loard  Ships  in 

the  Dock. 

The  defendaats,  a  dock  company,  provided  gangways  from  the  shore  to  the 
ships  lying  in  their  dock,  the  gangways  being  made  of  materials  belonging  to  the 
defendants  and  managed  by  their  servants.  The  plaintiff  went  on  board  a  ship  in 
the  dock  at  the  invitation  of  one  of  the  8hip*s  officers  and,  while  he  was  on  board, 
the  defendants'  servants,  for  the  purposes  of  the  business  of  the  dock,  moved  the 
gangway,  so  that  it  was,  and  to  their  knowledge,  insecure.  The  plaintiff,  in 
ignorance  of  its  insecurity,  returned  along  it  to  the  shore,  the  gangway  gave  way, 
and  he  was  injured : — 

Bdd^  that  there  was  a  duty  on  the  defendants  towards  the  plaintiff  to  keep  the 
gangway  reasonably  safe,  and  that  be  was  entitled  to  recover  damages  from  them 
for  the  injuries  he  received. 

Declaration,  that  the  defendants  were  possessed  of  certain 
docks,  used  by  them  for  the  purpose  of  docking  and  accommo- 
dating ships  or  vessels,  and  carried  on  the  business  of  dock-keepers, 
and  in  their  business  of  dock-keepers  received  ships  and  yesseb 
into  the  said  docks  for  the  purpose  of  loading  and  discharging 
cargoes,  and  of  doing  other  things  connected  with  the  business  of 
the  said  ships  or  vessels,  and  of  the  owners  and  cargoes  thereof, 
and  the  said  defendants  in  their  said  business  provided  proper 
accommodation  for  the  said  ships  or  vessels,  and  means  of  commu- 
nication between  the  said  ships  or  vessels  and  the  shore  for  persons 
having  business  on  board  the  said  ships  or  vessels,  and  having 
occasion  to  pass  between  the  said  ships  or  vessels  and  the  shore, 
for  reward  to  the  defendants,  and  the  defendants  in  their  said 
business  had  received  into  the  said  dock  a  certain  ship  called  the 
Murray,  and  had  provided  certain  means  of  communication  between 

(1)  Law  Rep.  2  C.  P.  4G1. 
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the  said  ship  and  the  shore,  that  is  to  say,  by  means  of  a  gangway        1868 
extending  from  a  certain  jetty  of  the  defendants  to  a  certain  other      smctk 
ship,  and  of  another  gangway  from  the  said  other  ship  to  the  said     Xjoia>oN 
ship  called  the  Murray,  and  the  defendants,  by  their  servants,  so   ^nd  Saint 
negligently,  carelessly,  and  improperly  constructed  the  said  gang-    Dookb  Go. 
ways,   and  so  negligently,  carelessly,  and  improperly  conducted 
themselyes  in  managing  and  taking  care  of  the  said  gangways, 
that  by  reason  thereof  the  plaintiff,  who  was  lawfully  passing  over 
the  same  in  crossing  from  the  said  ship  to  the  said  jetty,  in  and 
about  certain  business  on  board  the  said  ship,  fell  and  was  thrown 
from  off  one  of  the  said  gangways  into  the  water,  and  was  in  great 
danger  of  his  life,  and  swallowed  a  large  quantity  of  the  water, 
which  was  of  a  noxious  and  poisonous  character,  and  by  reason  of 
the  premises  the  plaintiff  was  much  hurt,  bruised,  and  injured,  and 
his  health  has  been  greatly  injured  and  weakened,  and  the  plaintiff 
incurred  great  expense  for  surgical,  medical,  and  other  attendances. 

Pleas :  1.  Not  guilty.  2.  That  the  defendants  did  not  provide 
accommodation  for  the  ships  or  yessels  received  into  their  docks, 
and  means  of  communication  between  the  ships  or  vessels  and  the 
shore,  nor  had  they  provided  means  of  communication  between  the 
ship  Murray  and  the  shore,  as  alleged.     Issue  thereon. 

The  case  was  tried  before  Byles,  J.,  at  the  sittings  in  Middlesex 
after  Trinity  Term,  when  the  following  isicU  were  proved : — The 
defendants  are  the  owners  of  the  London  Docks,  and  afford 
accommodation  to  vessels,  for  which  they  receive  a  certain  remunera- 
tion, and  in  order  that  there  may  be  a  means  of  access  to  the  ships 
from  the  shore,  they  provide  gang\i'ay8  from  one  ship  to  another, 
and  from  the  nearest  ship  to  the  shore.  These  gangways  are 
moved  from  time  to  time  to  allow  the  ships  to  pass,  and  are  under 
the  management  of  the  defendants'  servants,  and  formed  out  of 
boards  and  other  materials  belonging  to  the  defendants.  The 
plaintiff  was  an  optician,  and  had  gone  on  board  a  ship,  the  Murray, 
which  was  lying  in  the  docks,  at  the  request  of  one  of  her  officers, 
to  shew  him  some  nautical  instruments.  The  only  mode  of  access 
to  the  Murray  was  by  a  gangway  from  the  shore  to  another 
vessel,  the  Pekina,  and  a  second  gangway  from  that  vessel  to  the 
Murray.  While  the  plaintiff  was  on  board  the  Murray,  the  gang- 
way between  the  shore  and  the  Pekina  was  moved  by  the  defend- 
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1868  ants'  servants,  to  allow  some  other  vessels  to  be  moved,  and  the 

gi^B  gangway  was  thereby,  as  the  servants  who  moved  it  knew,  rendered 

LoimoK  ^°^^    The  plaintiff  having  finished  his  business  on  board  the 

AND  Saint  Murray,  and  received  several  orders,  was  retnming  to  the  shore, 

KaTHABINB  ,  ,  -I    t  i»  11     .  1  1 

Docks  Go.  when  the  gangway  gave  way  and  he  fell  mto  the  water  and  was 
injured.  The  jury  found  that  there  was  negligence  on  the  part  of 
the  defendants,  and  that  there  was  no  contributory  negh'genoe  on 
the  part  of  the  plaintiff,  and  a  verdict  was  entered  for  the  plain- 
tiff for  65Z.,  with  leave  to  move  to  enter  it  for  the  defendants  on 
the  ground  that  there  was  no  duty  on  them  towards  the  plaintiff 
in  respect  of  the  gangway. 

Coleridge,  Q.G.,  having  obtained  a  rule  pursuant  to  the  leave 
reserved,  and  also  in  arrest  of  judgment,  on  the  ground  that  the 
record  disclosed  no  breach  of  duty  to  the  plaintiff, 

O'MaUey,  Q.C.,  and  O.  Francis  shewed  cause.  The  defendants 
receive  payment  from  the  ships  coming  to  their  docks  for  the 
accommodation  afforded  them,  and  part  of  that  accommodation  is 
the  means  of  ingress  and  egress  from  the  ships  afforded  by  their 
gangways.  If  the  defendants  did  not  provide  these  gangways  ships 
would  not  oome  to  their  docks,  and  they  do  in  fact  therefore  receive 
payment  from  the  shipowners  for  their  gangways;  the  plaintiff 
went  on  board  at  the  request  of  one  of  the  officers  of  the  ship,  and 
in  pursuance  of  the  right  which  the  ships  had  thus  obtained. 
Moreover,  the  defendants  had  not  simply  permitted  the  plaintiff  to 
go  on  the  gangway,  but  they  had  placed  the  gangway  there  in  a 
manner  which  amounted  to  an  invitation  to  the  plaintiff  to  go  on 
it,  in  the  same  way  that  the  leaving  a  door  open  may  amount  to  an 
invitation  to  persons  to  enter.  The  defendants  were  bound  there- 
fore to  see  that  there  was  nothing  in  the  nature  of  a  trap,  that  is  to 
say,  no  danger  which  was  known  to  them,  and  not  known  to  or 
discernible  by  the  plaintiff,  and  after  the  finding  of  the  jury  it 
must  be  assumed  that  the  the  insecurity  of  the  gangway  was  of 
that  kind.  The  case  of  Jndermaur  v.  Dames  (1)  in  this  Court 
is  a  strong,  and  in  error  stronger  (2),  authority  for  the  plaintiff, 
and  in  Corby  v.  Bill  (3),  the  mere  permission  to  the  public  by  the 

(1)  Law  Rep.  1  C.  P.  274.  (3)  4  a  B.  (N,S.)  656;  27  h  J. 

(2)  Law  Rep.  2  C.  P,  3U.  (C.P.)  318. 
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owners  to  use  a  priyate  road  as  the  means  of  access  to  a  lunatic  iscs 
asylum,  was  held  to  throw  upon  them  the  duty  of  keeping  the  road  sksth 
free  from  any  dangerous  and  concealed  obstruction.  All  the  cases  ^o^j^ 
are  commented  upon  at  length  in  Sullivan  v.  Waters.  (1)  The  and  Saint 
cases  of  Boleh  v.  Smiih  (2),  and  Oauiret  v.  Ilfferton  (3),  which  will  docm  Co. 
be  relied  on  for  the  defendants,  are  distinguishable ;  in  the  former 
the  danger  was  visible  to  the  plaintiff,  and,  moreover,  the  plaintiff 
took  the  dangerous  path  for  his  own  convenience,  and  it  was  not  in 
any  way  held  out  to  him  by  the  defendants  as  the  right  road  for 
him  to  take ;  in  the  latter  there  was  no  act  done  by  the  defendants^ 
but  they  only  failed  to  prevent  the  plaintiff  going  on  a  dangerous 
bridge  on  their  property,  and  yet  the  judgment  was  rested  upon 
the  ground  that  no  duty  was  disclosed  on  the  declaration,  while 
it  appears  to  have  been  thought  by  the  Court  that  a  declaration 
might  have  been  framed  on  the  facts,  which  would  have  been  good, 
for  leave  was  given  to  the  plaintiff  to  amend.  With  respect  to 
the  motion  in  arrest  of  judgment  in  the  present  case,  the  de- 
claration is  very  different  from  that  in  Qautrd  v.  EgerUm.  (3) 
That  declaration  in  effect  stated  only  that  the  plaintiff  was  crossing 
a  bridge  on  the  defendants'  property  by  their  permission,  and  that 
they  having  allowed  the  bridge  to  be  out  of  repair  the  plaintiff  fell 
through  and  was  injured ;  it  did  not  shew  anything  in  the  nature 
of  an  invitation  by  the  defendants  to  the  plaintiff,  nor  that  the 
plaintiff  was  on  any  business  in  which  the  defendants  had  any  con- 
cern. In  the  present  case  the  declaration  discloses  that  it  was  part 
of  the  business  of  the  defendants  to  provide  means  of  access  to  the 
ships  in  the  docks,  and  that  the  plaintiff  was  passing  along  the  gang- 
way on  business  which  he  had  on  board  one  of  the  ships ;  and  it  is 
also  averred  that  the  gangway  had  been  erected  by  the  defendants 
as  the  means  of  access  to  the  ship,  which  would  amount  to  an  im- 
plied invitation  to  use  it,  within  the  authority  of  Corby  v.  Mill,  (4) 
Coleridge,  Q.C.,  and  Murphy,  in  support  of  the  rule.  Thf  case 
of  Indermaur  v.  Dames  (5),  is  the  very  authority  on  which  the 
defendants  rely;  the  ground  of  the  judgment  there  was  that  the 

(1)  14  Ir.  C.  L.  Rep.  460,  (4)  4  C.  B,  (N.S,)  556 ;  27  L.  J.  (C.P.) 

(2)  7  R  &  N.  736 ;    31  L,  J.  (Ex.)      318. 

201.  (5)  Law  Rep.  1  C.  P.  274;  in  error 

(8)  Law  Rep.  2  C.  P.  371.  Law  Rep.  2  C.  P.  311. 
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1868  plaintiff  was  on  the  defendant's  premises  in  the  execution  of  a 

Skitr  contract  with  him,  which  threw  on  the  defendant  the  duty  of 

LoirooH  fencing  dangerous  holes  which  were  unknown  to  the  plaintiff. 

AKD  Saint  Here  there  was  no  privity  between  the  defendants  and  plaintiff, 

Katbabinb  r  ^  r 

IkKXB  Co.  and  though  the  ship's  crew  might  have  been  entitled  to  expect 
that  the  gangway  was  safe  if  they  had  not  been  warned  of  any 
danger,  the  plaintiff  had  no  such  right,  but  was  bound,  if  he  chose 
to  go  upon  the  gangway,  to  take  all  the  risk  as  to  its  state.  The 
case  of  Bolch  v.  Smith  (1)  is  in  principle  similar,  the  ground  of 
that  decision  being  that  the  plaintiff  had  gone  into  the  dasger 
merely  of  his  own  will.  The  plaintiff  had  no  riffht  to  go  upon  the 
gangway,  but  was  only  there  by  the  permission  of  the  defendants ; 
they  would  have  been  perfectly  justified  in  refusing  to  allow  him 
to  go  on  it. 

[Keating,  J.  I  understand  the  plaintiff  to  contend  that  the 
defendants  were  bound  to  provide  a  means  of  access  to  the  ship 
for  all  persons  who  had  business  to  do  on  board,  and  not  merely  to 
provide  means  for  the  crew  to  go  on  shore.] 

The  plaintiff  was  not  on  board  on  the  ship's  business.  If  he  had 
been  arranging  for  the  shipment  of  cargo,  or  had  had  any  business 
of  that  kind,  it  might  have  been  different.  The  case  of  Corby  v. 
Hill  (2),  in  which  the  liability  of  owners  of  land  for  accidents 
occurring  on  it  is  carried  further  than  it  is  in  any  other  case,  is 
perfectly  consistent  with  the  defendants'  contention.  For  whether 
the  facts  of  the  case  really  bore  it  out  or  not,  it  was  assumed  by 
the  Court  in  that  case  that  there  was,  on  the  part  of  the  owners, 
an  invitation  to  the  plaintiff  to  go  upon  the  road.  Here  there  was 
nothing  that  amounted  to  an  invitation  to  the  plaintiff  to  go  upon 
the  gangway.  The  gangway  was  put  there  for  the  purpose  of  un- 
loading the  vessel,  and  was  no  invitation  to  any  person  except 
those  who  were  so  engaged.  It  is  like  the  case  of  a  shop,  where 
the  owner  is  bound  not  to  suffer  any  concealed  danger  in  the  way 
of  any  person  coming  in  to  purchase  goods,  since  he  invites  pe^ 
sons  to  do  so,  but  he  would  be  under  no  obligation  towards  a 
person  who  stepped  into  the  shop  to  speak  to  a  friend  whom  he 
saw  in  it    If  the  Court  holds  that  the  defendants  were  under  the 

(1)  7  H.  &  N.  736;  31  L.  J.  (Ex.)  (2)  4  0.  B.  (N.8.)  556;   27  L  J. 

201.  (C.P.)  318. 
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duty  of  warning  the  plaintiff,  the  defendants  will  have  to  keep        1868 
men   about  the  docks  to  inform  every  one  who  may  happen  to      smith 
come  into  the  docks  whether  the  gangways  are  safe.    The  plain-      loi^w 
tiff  was  not  obliged  to  use  the  gangway  to  reach  the  ship ;  he    ^  S^'^r 
might  have  gone  on  board  in  a  boat.    If  a  person  who  went  into  a    Docu  Co. 
honse  fell  over  something  in  the  hall,  would  the  owner  of  the  house 
be  responsible  ? 

[Byles,  J.  It  is  more  like  the  case  of  a  concealed  danger  in 
the  doorstep.  The  knocker  says,  "  Come  and  knock  me ;"  the  bell 
says,  "  Come  and  ring  me ;"  and  a  person  going  on  the  step  to  do 
so  is  injured.     Would  not  the  owner  be  liable  ?] 

The  declaration,  at  any  rate,  is  insufficient  It  is  not  enough 
that  it  states  that  there  was  a  duty  on  the  defendants ;  it  must 
state  the  facts  from  which  that  duty  arose.  It  does  not  allege  any 
contract  with  the  defendants,  nor  does  it  state  that  there  was  any- 
thing in  the  nature  of  a  trap. 

[Byles,  J.  It  states  that  the  defendants  had  contracted  with 
the  owners  of  the  ship  to  supply  means  of  access  for  reward.] 

That  is  only  a  contract  with  third  parties,  and  will  not  affect  the 
plaintiff's  rights. 

'  BoYiLL,  C.J.  The  first  question  is  whether  there  Was  any  evi- 
dence of  a  duty  on  the  part  of  the  defendants  towards  the  plaintiff 
sufficient  to  support  the  verdict.  I  think  that  there  was.  The  com- 
pany are  the  owners  of  docks,  and  they  undertook  to,  and  did,  pro- 
vide not  only  berths  and  dock  accommodation,  but  access  by  means 
of  gangways  to  the  vessel.  The  access  would  be,  according  to  the 
usucd  course,' not  only  for  the  purpose  of  loading  and  unloading, 
but  for  the  use  of  all  persons  having  lawful  occasion  to  go  on 
board  upon  the  business  of  the  ship,  or  of  persons  on  board  the  ship. 
The  gangways  so  provided  by  the  defendants  were  constructed 
by  their  servants,  on  their  ground,  of  their  materials,  and  were 
maintained  by  them.  They  therefore  would  be  responsible  for 
them.  No  other  access  was  provided  by  the  defendants;  and 
though  it  is  said  that  persons  might  have  gone  on  board  by 
boats,  there  is  no  evidence  that  there  was  a  boat  there. 

The  case  then  stands  thus :  A  gangway  was  provided  by  the 
defendants  as  the  only  access  to  the  vessel.    The  defendants  were 


332  COUBT  OF  COMMON  PLEAS.  [L.  K 

1868       aware  that  it  was  dangerous,  but  the  plaintiff  was  not    The  plain- 
Bmna      ^^^  comes  to  the  spot,  finds  the  gangway  there,  proceeds  upon  it, 
LoTOON      ^^^  ^^^  ^^^  *^®  water.     The  jury  have  found  that  there  was 
AND  Saint    negligence  on  the  part  of  the  defendants,  and  none  on  the  part  of 
Docu  Go.    the  plaintiff.    The  defendants  contend  that  they  were  under  no 
duty  to  the  plaintiff,  because  he  had  no  business  with  the  defend- 
ants themselyes,  and  that  they  are  not  therefore  answerable  to 
him  for  any  negligence  in  their  mode  of  keeping  the  gangways. 
But  since  the  defendants  carry  on  the  business  of  a  dock  com- 
pany, and  that  business  consists  partly  in  providing  access  to  the 
ships  in  the  docks,  it  seems  to  me  that  the  use  of  the  access  pro- 
vided by  them  is  as  much  business  with  the  defendants  as  placing 
a  ship  in  the  docks  would  be,  and  they  are,  in  truth,  paid  for  it, 
not  necessarily  by  every  person  who  goes  there,  but  by  the  owners 
of  the  ships  on  behalf  of  all  who  use  it.    It  is  not  one  person  in 
ten  who  goes  on  board  a  ship  in  a  dock  for  the  purpose  of  trans- 
acting business  in  which  the  dock  company  are  interested,  in  any 
other  sense  than  that  he  goes  upon  the  business  of  the  vessel  or  of 
those  on  board,  and  it  would  seem  strange  if  persons  who  may  be 
obliged  to  go  on  board  the  ship,  as,  for  example,  the  baker  or 
butcher  who  supplies  the  ship,  could  receive  no  compensation  for 
injuries  received  through  the  negligence  of  the  company's  servants. 
But,  moreover,  the  gangway  being  provided  by  the  defendants,  and 
paid  for  by  the  shipowner,  and  being  for  the  use  of  all  persons 
having  business  on  board  the  ship,  and  the  only  access  to  it,  it 
seems  to  me  that  it  amounts  to  an  invitation  to  all  persons  having 
business  on  board  the  ship  to  go  upon  it.     It  has  been  contended 
that  if  the  defendants  are  under  any  liability  to  the  plaintiff,  they 
must  be  equally  so  to  every  one  who  comes  into  the  docks  for  the 
mere  purpose  of  hawking  goods ;  but  to  that  I  cannot  agree.    If  a 
person  who  enters  the  docks  be  a  mere  volunteer,  there  may  be  no 
duty  towards  him  on  the  part  of  the  defendants ;  but  if  he  has 
business  on  board  the  ship,  then  it  seems  to  me  the  case  assumes  a 
different  aspect,  even  independently  of  the  fact  that  he  will  be  then 
coming  upon  the  business  of  the  dock  company  in  the  sense  I  have 
described ;  for  the  gangway  being  placed  there  as  the  means  of 
access  to  all  persons  having  business  on  board  the  ship,  it  amounts 
to  an  invitation  to  persons  having  business  on  board  the  ship  to  go. 
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upon  it»  as  was  held  with  respect  to  the  road  in  Corby  y.  ESI.  (1)        iSGS 
The  case  then  comes  within  the  principle  that  persons  inviting       ^^ 
others  on  to  their  premises  are  answerable  for  anything  in  the      -  •• 
nature  of  a  trap.    On  these  grounds  I  think  that  there  was  a  duty    and  Sadtt 
upon  the  defendants  towards  the  plaintiff.  Docks  Co, 

Then  it  is  contended  that  the  judgment  must  be  arrested,  on  the 
ground  that  the  duty  does  not  suflSciently  appear  on  the  declara- 
tion. In  considering  this  we  must  remember  that  we  are  dealing 
Tilth  the  declaration  after  verdict,  and  not  on  demurrer,  and  we 
must  conclude  therefore  that  the  declaration  has  been  expounded 
to  the  jury,  and  understood  by  them  in  the  sense  which  will 
support  it  if  there  is  any  ambiguity.  Looked  at  in  this  way,  I 
think  the  averments  contained  in  it  are  sufiScient  If  there  were 
any  reasonable  doubt  on  the  subject,  we  should,  of  course,  amend 
the  declaration,  as  was  done  in  Indermaur  v.  Dames  (2),  but  I  think 
that  is  unnecessary.  I  am  of  opinion,  therefore,  that  on  both 
points  the  rule  should  be  discharged. 

Byles,  J.  I  am  of  the  same  opinion.  This  ship  had  certain 
rights  against  the  defendants  under  the  contract  by  which  it 
entered  the  docks.  Thus,  persons  going  out  of  the  ship,  whether 
passengers  or  crew,  would  have  a  right  to  safe  egress,  and  I  think 
that  the  same  rule  would  apply  to  all  persons  coming  to  the 
vessel  upon  any  lawful  business.  Now,  the  vessel  was  several  feet 
off  from  the  shore,  and  above  the  level  of  the  quay,  and  there  was 
no  other  means  of  access  to  it  than  by  this  gangway.  The  gang- 
way was  under  the  control  of  the  defendants  alone,  and  the 
materials  of  which  it  was  made  were  theirs,  and  at  the  time  of  the 
accident  it  was  being  arranged  by  the  defendants'  servants.  The 
plaintiff  had  gone  on  board  the  ship  by  the  invitation  of  one  of 
the  ship's  officers,  not  as  a  mere  guest,  but  on  business,  and  he 
had  actually  done  business  on  board  the  ship.  I  think,  therefore, 
that  there  was  a  duty,  on  the  part  of  the  defendants  to  the  plain- 
tiff, not  to  permit  the  gangway  to  be  insecure  without  warning 
the  plaintiff  of  it. 

With  respect  to  the  second  part  of  the  rule,  after  very  carefully 

(1)  4  C.  B.  (N.S.)  556;  27  L.  J.  (C.P.)  318. 
(2)  Law  Rep.  1  C.  P.  274. 


Docks  Co. 
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1868       scanning  the  declaration,  I  think  it  sufficiently  states  the  above 
Smith      facts,  and  that  it  is,  therefore,  not  necessary  to  amend  it 

V, 

LoOTWK  Keating,  J.  I  have  entertained  great  doubts  on  both  points. 
Kathamne  I  have  had  doubts  whether  the  evidence  shewed  any  duty  on  the 
part  of  the  defendants  to  the  plaintiff,  and  I  have  also  had  my 
doubts  whether  the  declaration  discloses  that  duty  if  it  exists  even 
with  the  intendments  which  should  be  made  after  verdict  I  can- 
not say  that  my  doubts  have  been  altogether  removed,  and  I  shall 
only  say  that  I  do  not  feel  sufficiently  strongly  to  dissent  formally 
from  the  judgments  of  my  Lord  and  my  Brother  Byles,  and  I 
therefore  concur. 

Rule  dmharged. 

Attorney  for  plaintiff:  B.  F,  French. 
Attorney  for  defendants :  Eacon, 


April  80.  COOKE,  Assignee  of  READ,  a  Bankrupt,  v.  HEMMING. 

Bankrupt;  deputed  OwnersJiip  under  12  &  13  Via.  c.  106,  s.  12S—DtU  or 
Chose  in  Action. 

R.  contracted  to  supply  meat  to  a  lunatic  asylum ;  but,  being  unable  to  carry 
out  the  contract,  assigned  it  to  H.,  who  delivered  bis  own  meat,  but  in  R/s  name, 
the  governing  body  of  the  asylum  having  no  notice  of  the  assignment,  and  not 
being  aware  that  the  contract  was  not  being  performed  by  R.  The  contract  hnring 
been  put  an  end  to  by  notice  from  the  committee  of  visitors  of  the  asylum,  and  It. 
having  become  bankrupt,  the  assignee  under  the  bankruptcy  claimed  the  sum  then 
due  for  meat  supplied  as  beiug  "  goods  and  chattels  **  in  the  possession,  onier,  or 
disposition  of  R.  at  the  time  of  his  bankruptcy,  as  reputed  owner,  with  the  consent 
and  permission  of  H.,  the  true  owner,  within  the  125th  section  of  the  Banknipt 
Act,  1849, 12  &  13  Vict.  c.  106  :— 

Edd,  by  Bovill,  C.J.,  Byles  and  Keating,  JJ.,  that  the  debt  in  question  was 
within  the  order  and  disposition  clause,  and  passed  to  the  assignee ;  hut  that  the 
latter  could  not  avail  himself  of  his  right  thereto  without  an  order  from  the  Court 
of  Bankruptcy  to  sell, — a  permission  to  sue  for  the  debt  not  being  siiflSdcnt  for 
that  purpose. 

Held,  by  Willes,  J.,  that,  the  meat  never  having  been*  in  R.'s  possession,  the 
debt  which  resulted  from  the  supply  to  the  asylum  (though  apparently  by  R.)  *** 
not  a  debt  in  his  possession,  order,  or  disposition  at  the  time  of  bis  baokruptcri 
with  the  consent  of  the  true  owner. 

This  was  an  issue  directed  by  a  judge's  order,  pursuant  to  the 
1  &  2  Wm.  4,  e.  45,  and  the  23  &  24  Vict,  c  126,  s.  12,  to  try 


Hemmikg. 
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whether  the  plaintiff,  as  assignee  of  James  Bea^,  a  bankrupt,  was        1S68 
entitled  to  a  sum  of  624/.  14«.  lately  held  by  C.  Wright,  the  clerk       cooke  ^ 
to  the  committee  of  visitors  of  the  Middlesex  county  lunatic  asylum, 
and  paid  into  Court 

The  issue  was  tried  before  Byles,  J.,  at  the  sittings  in  London 
after  Hilary  Term,  1867.    The  facts  were  as  follows : — 

On  the  23rd  of  March,  1866,  Bead  (the  bankrupt)  entered  into  a 
contract  with  the  committee  of  visitors  of  the  county  lunatic 
asylum  at  Hanwell,  for  the  supply  of  meat  to  the  asylum  for  six 
calendar  months  from  the  1st  of  April  then  next,  at  certain  specified 
prices;  the  contract  being  determinable  on  three  days  notice,  if  the 
major  part  of  the  committee  present  at  a  meeting  duly  held  by  them 
should  by  their  Tote  declare  that  the  same  had  been  broken  or  not  per- 
formed ;  payment  to  be  made  one  month  after  the  expiration  of 
each  quarter.  The  defendant  was  one  of  the  sureties  for  the  due 
performance  of  the  contract 

On  the  1st  of  April,  Bead  assigned  the  contract  to  Hemming, 
and  the  latter  supplied  meat  to  the  asylum  down  to  the  4th  of  May, 
each  parcel  being  accompanied  by  a  printed  ticket  on  which  was 
the  weight  of  each  description  of  meat,  and  on  some  of  them  the 
words  **  From  C.  F.  Hemming,  shipping  butcher,  12,  St.  George's 
Street,  Blast"  No  further  supply  took  place,  the  committee  of 
visitors  having  by  notice  to  Bead  put  an  end  to  the  contract.  The 
committee  had  no  notice  or  knowledge  (other  than  that  which  the 
tickets  would  convey  to  them)  that  Bead  had  assigned  the  contract, 
or  that  the  meat  had  not  been  supplied  by  him. 

Bead  became  bankrupt  on  the  28th  of  April,  1866,  upon  his  own 
petition.  On  the  11th  of  May,  the  committee  of  visitors  received 
from  Mr.  Sorrell,  the  defendant's  then  attorney,  a  letter  to  the  fol- 
lowing effect : — "  It  seems  that  as  Mr.  Bead  was  unable  to  carry 
out  the  contract,  Mr.  Hemming,  as  one  of  the  sureties,  performed  it 
until  it  was  determined  by  your  notice  of  the  5th  instant,  and  he 
therefore  claims  the  amount  now  due  from  the  asylum  for  the  meat 
supplied  thereunder,  the  particulars  of  which  have  already  been 
furnished ;  and  you  will  be  pleased  not  to  pay  the  amount  to  any 
other  person  than  Mr.  Hemming."  The  committee,  however,  de- 
clined to  recognize  Mr.  Hemming  as  their  creditor.  On  the  29th 
of  May,  the  committee  were  served  by  Hemming  with  a  formal 
Vol.  m.  2  H  2 
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1868  notice  that  the  contract  had  been  assigned  to  him,  and  that  all  the 
Goosx  meat  supplied  under  it  had  been  supplied  by  him,  and  demanding 
HxufiNo.    payment  of  the  sum  due  on  account  of  such  supply. 

The  plaintiff^  as  Bead's  assignee,  on  the  24th  of  July,  1866,  ob- 
tained the  leave  of  the  C!ourt  of  Bankruptcy  to  bring  an  action 
against  the  clerk  to  the  visiting  committee  of  the  asylum,  and  also 
an  order  under  the  125th  section  of  the  Bankrupt  Act,  1849  (12  & 
13  Yict.  c.  106),  which  latter,  however,  was  not  drawn  up  until 
after  the  trial. 

An  action  having  been  commenced  against  Wright,  as  clerk  to 
the  conmiittee  of  visitors,  at  the  suit  of  Cooke,  the  former  took  out 
a  summons  to  shew  cause  why  a  feigned  issue  should  not  be  di- 
rected ;  and  upon  the  hearing  Montague  Smith,  J.,  made  an  order, 
that,  after  payment  of  Wright's  costs  (which  were  taxed  at  19h 
12g.  10(2.),  the  balance  in  his  hands  (624^  14^.)  should  be  paid  into 
Court  to  abide  the  result  of  an  issue,  in  which  Cooke  was  to  be 
plaintiff  and  Hemming  defendant 

It  was  contended  on  the  part  of  the  plaintiff  that  the  debt  in 
question  was  a  chose  in  action  in  the  possession,  order,  or  disposition 
of  Kead,  at  the  time  of  his  bankruptcy,  with  the  consent  of  the  de- 
fendant, the  true  owner,  and  consequently  passed  to  Bead's  assignee. 
On  the  other  hand,  it  was  insisted  for  the  defendant,  that  no  debt 
was  ever  due  from  the  committee  of  visitors  of  the  asylum  to  Bead, 
inasmuch  as  no  goods  had  in  fact  been  supplied  by  him ;  and  that 
the  order  of  the  commissioner  enabling  the  plaintiff  to  sue  was  not 
a  sufficient  order  within  the  125th  section  of  the  Bankrupt  Act, 
1849. 

A  verdict  was  entered  for  the  defendant,  leave  being  reserved  to 
the  plaintiff  to  move  to  enter  the  verdict  for  him,  the  Court  to  be 
at  liberty  to  draw  inferences  of  fact. 

Q.  Denman,  Q.C.,  in  Easter  Term,  1867,  accordingly  obtained  a 
rule  nisi  to  enter  a  verdict  for  the  plaintiff  for  the  price  of  the 
goods  supplied  down  to  the  bankruptcy  of  Bead,  on  the  ground  that 
the  right  to  the  price  of  such  goods  passed  to  the  plaintiff,  as 
assignee,  by  the  operation  of  the  125th  section  of  the  12  &  13  Vict 
c.  106. 

Robinson,  SerjL,  and  Pearee,  in  Michaelmas  Term  last,  shewed 
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•cause.  It  may  be  conceded  that  a  debt  or  chose  in  action  comes  1868 
within  the  definition  of  "  goods  and  chattels  "  in  the  125th  section  Ooot  ~ 
-of  the  12  &  13  Vict  c  106.  But  the  right  which  Bead,  the  bank-  heb^no. 
rapt^  had  under  the  contract  with  the  committee  of  visitors  of  the 
^isylum  was  not  a  debt,  and  consequently  the  assignment  of  the 
contract  to  Hemming  was  not  an  assignment  of  a  chose  in  action^ 
so  as  to  require  notice  thereof  to  be  given  to  the  committee.  It 
was,  at  the  mostj  an  assignment  of  a  right  to  earn  or  create  a  debt 
.as  between  Hemming  and  the  committee.  If  it  had  become  neces- 
sary to  sue  the  committee  for  the  goods  supplied  to  them  in  perform- 
ance of  the  contract^  the  action,  it  is  true,  must  have  been  brought 
in  Bead's  name  as  trustee ;  but  there  never  was  any  point  of  time  at 
which  Bead  was  owner  or  reputed  owner  either  of  the  debt  or  of  the 
•goods  the  supply  of  which  created  the  debt  Goods  which  are 
subject  to  a  trust  are  not  within  the  reputed-ownership  clause : 
SimmoM  v.  Edwards.  (1)  In  Broadhent  v.  Varley  (2),  A.  deposited 
with  B.  certain  share  certificates  in  a  gas  company,  as  security  for  a 
loan,  and  afterwards  by  deed  assigned  off  his  personal  estate  to  C. 
4uid  D.,  in  trust  for  the  benefit  of  his  cieditors.  The  assignees  gave 
notice  of  the  assignment  to  the  company ;  but  B.  omitted  to  give 
notice  of  his  equitable  lien :  and  it  was  held  that,  notwithstanding 
the  omission  of  such  notice,  C.  and  D.  could  not  maintain  trover 
against  B.  for  the  share  certificates. 

Denmathy  Q.(Z,  and  Laoeton,  in  support  of  the  rule.  As  between 
Bead  and  Hemming,  no  doubt,  the  assignment  made  the  debt 
Hemming*s ;  but,  by  reason  of  the  want  of  notice  to  the  debtors, 
the  debt  remained  in  the  order  and  disposition  of  the  bankrupt  at 
the  time  of  his  bankruptcy,  with  Hemming's  consent.  That  a 
debt  is  within  the  description  of  "  goods  and  chattels,"  in  s.  125, 
is  clear  from  ByaM  v.  Rotdes.  (3)  In  the  notes  to  Horn  v. 
Baker  (4),  the  authorities  are  thus  summed  up : — "  All  personal 
chattels  fall  ^vithin  this  clause :  ships, — Stephens  v.  Sole  (5) ;  Atkin- 
son V.  Moling  (6) ;  Hay  v.  Fairburn  (7) ;  Monkhouse  v.  Eay  (8)  ; 
unless,  in  the  case  of  transfers  by  way  of  mortgage,  such  transfers 

(1)  16  M.  &  W.  838.  (5)  1  Ves.  Sen.  at  p.  352. 

(2)  12  C.  B.  (N.S.)  214.  (6)  2  T.  R.  462. 

(3)  1  Vea.  Sen.  348 ;  1  Atk.  165.  (7)  2  B.  &  A.  193. 

(4)  2  Smiih's  L.  C.  (6th  ed.)  190, 219.  (8)  2  B.  &  B.  114. 

2  H  2  2 
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1868  Lave  been  registered  before  an  act  of  bankruptcy,  17  &  18  Vict. 
^  Cooke  c.  104,  ss.  66,  75 ;  furniture, — lAngham  v.  Biggs  (1) ;  utensils  of 
HaiMixG  ^^^^^> — Lingard  v.  MessHer  (2),  except  perhaps  when,  as  hinted  in 
the  principal  case,  there  is  a  usage  to  demise  them  to  the  trader; 
stock, — Hx  parte  Richardson  (3) ;  bills,— JJbmWotiw  v.  Proud  (4) ; 
policies, — FatUkner  v.  Case  (5) ;  Oale  v.  Lewis^  (6) ;  annuities,— 
Ex  parte  Smyth  (7) ;  freight  of  a  8hip,< — Leslie  v.  Onthrie  (8); 
bonds, — Bydll  v.  Bowles  (9) ;  promissory  notes  not  negotiable,— 
Belcher  v.  Campbell  (10) ;  and  other  choses  in  action, — see  Bean  v. 
Jam£s  (11) ;  Ex  parte  Monro  (12) ;  Belcher  v.  Bellamy  (13) ;  sliares 
in  a  company,— ^^cZson  v.  London  Assurance  Company  (14) ;  canal 
shares,  if  deemed  personal  property, — Ex  parte  Lawrence  (15) ;  Ex 
paHe  Yallance  (16) ;  and  railway  shares, — Ex  parte  Harrison  (17); 
or  shares  in  a  newspaper, — Longman  v.  Tripp  (18), — will  all  of 
them,  if  in  the  possession,  order,  or  disposition  of  the  bankrupt  fls 
reputed  owner,  with  the  consent  of  the  true  owner,  at  the  time  of 
his  bankruptcy,  pass  to  his  assignees,  by  virtue  of  the  12  &  13 
Vict.  c.  106,  s.  125."  To  these  may  be  added  BartlM  v.  Bari- 
lett  (19),  which  was  the  case  of  an  assignment  by  way  of  mortgage 
of  a  reversionary  interest  in  stock ;  Be  WM's  Patent  (20),  Green 
V.  Ingham  (21),  and  Edwards  v.  Martin  (22),  mortgages  or  deposits 
of  life  policies  without  notice;  and  Gordon  v.  East  India  Co^n- 
pany  (23),  where  A.,  a  trader,  and  an  oflScer  in  the  East  India 
Company's  service,  assigned  his  privilege  of  shipping  goods  from 
the  East  Indies  to  London  to  B.  for  a  valuable  consideration,  and, 
in  order  to  evade  the  bye-laws  of  the  East  India  Company,  whicli 
prohibited  such  assignments,  the  goods  were  shipped,  entereilr 

(1)  1  B.  &  P.  82.  (13)  2  Exch.  303.    Sed  vide  Gih%'' 

(2)  1  B.  &  C.  308.  V.  Ovei'hiinj,  7  M.  &  W.  555. 

(3)  Buck,  B.  C.  480.  (14)  2  Sim.  &  St.  292 ;  and  see  /^' 

(4)  2  B.  &  A.  327.  i>aWc  Ord,  1  Deac.  16G. 

(5)  1  Bro.  C.  C.  125.  (15)  1  De  G.  269. 

(6)  9  Q.  B.  730.  (16)  3  M.  &  Ayr.  224. 

(7)  3  Men.  D.  &  De  G.  G87.  (17)  3  M.  &  Ayr.  506. 

(8)  1  Bing.  N.  C.  697.  (18)  2  N.  R.  67. 

(9)  Ves.  Sen.  348 ;  1  Atk.  165.  (19)  26  L.  J.  (Ch.)  577. 

(10)  8  Q.  B.  1.  (20)  36  L.  J.  (Ch.)  341. 

(11)  1  N.  &  M.'392.  (21)  Law  Bep.  2  C.  P.  525. 

(12)  Buck,  B.C.  300.  (22)  Law  Bep.  1  Eq.  121. 

(23)  7  T.  R.  228. 
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warelioiisedy  and  sold  by  the  company  in  A.'s  name,  and  the  pro-       i^s 
ceeds  carried  to  his  account,  but  before  A.  received  those  proceeds       cooke  ~ 
from  the  company  he  became  a  bankrupt ;  and  it  was  held  that     iii:M^,3fa. 
his  assignees  were  entitled  to  recover  the  amoimt  in  an  action 
for    money  had  and  received  against  the  East  India  Company 
who  retained  the  same, — this  being  such  a  possession  of  "goods 
and  chattels  "  in  the  bankrupt  as  fell  withm  the  21  Jac.  1,  c.  19, 
s.  11. 

[WiiXEs,  J.  Collins  V.  Forbes  (1),  which  is  there  cited,  is 
more  like  the  present  case.  There,  the  goods  were  in  the  posses- 
sion of  the  bankrupt  at  the  time  of  his  bankruptcy,  with  the 
consent  of  the  true  owner,  but  for  a  special  purpose,  beyond  which 
he  had  not  the  right  of  disposition  or  alteration ;  and  it  was  held 
not  to  be  a  case  within  the  21  Jac.  1,  c.  19.] 

In  North  v.  Ourney  (2),  A.,  having  a  contract  with  the  Admi- 
ralty to  deliver  coals  at  certain  foreign  ports,  at  stipulated  prices, 
shipped  coals,  in  performance  of  the  contract ;  and,  in  pursuance 
of  the  terms  of  the  contract,  deposited  three  parts  of  the  bills  of 
lading  with  the  Admiralty,  retaining  a  fourth  part  himself,  which  he 
deposited,  together  with  the  policies  on  the  ships,  with  B.,  to  secure  an 
advance.  The  deposit  was  accompanied  by  a  letter  stating  that  it 
was  made  to  secure  the  amount  of  the  advance,  and  undertaking, 
in  case  of  default  in  re-pajonent  at  maturity  or  on  demand,  to 
enable  B.  to  receive  the  value  of  the  cargoes.  B.,  having  given 
no  notice  to  the  Admiralty  until  after  he,  B.,  was  aware  of  an  act 
of  bankruptcy  by  A.,  on  which  an  adjudication  was  afterwards 
founded, — it  was  held  that  the  moneys  which  became  due  from  tlie 
Admiralty  passed  to  the  assignees,  under  s.  125  of  the  12  &  13 
Vict.  c.  106.  So  far  from  the  debtors  in  this  case  liaving  any 
notice  of  the  assignment  of  the  contract,  every  efiFort  was  made  by 
Hemming  to  conceal  the  fact  from  them.  Assuming  this  to  be  a 
case  within  s.  125,  there  was  nothing  to  shew  that  Hemming  had 
done  anything, — as  Pollock,  C.B.,  in  Belcher  v.  Bellamy  (3),  seems 
to  think  ought  to  have  been  shewn, — to  take  this  debt  out  of  tlie 
order  and  disposition  of  Bead. 

[Byles,  J.     If  Hemming  could  not  compel  the  committee  to 

(1)  3  T.  Pi.  316.  (2)  IJ.  &  H.  509. 

(3)  2  Exch.  803., 
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1868  assent  to  his  claim,  how  can  the  debt  be  said  to  hare  been  in  the 
Cooke  order  and  disposition  of  Bead  with  Hemming's  consent  ?] 
Hiaonwo.  ^^  ^  Eughes's  TrusU  (1),  trustees  were  directed  to  raise  out  of 
real  estate  by  sale,  mortgage,  or  otherwise,  20007.,  for  portions  to- 
be  paid  to  younger  children :  before  the  portions  were  raised  or 
payable,  one  of  the  younger  children  created  an  incumbrance  on 
his  share,  of  which  notice  was  not  given  to  the  trustees  until  after 
his  bankruptcy :  and  it  was  held  that  the  interest  of  the  bankrupt 
was  not  of  the  nature  of  realty,  so  as  to  exempt  it  from  the  doctrine- 
of  notice,  and  that  the  share  passed  to  the  assignees  in  bankruptcy, 
as  in  the  order  and  disposition  of  the  bankrupt. 

The  next  question  is,  whether  there  was  a  suffident  order  to  vest 
the  debt  in  the  assignee,  Cooke.  Until  the  case  of  Hedop  v. 
Baker  (2),  it  had  never  been  held  that  any  order  was  necessary 
to  vest  in  the  assignees  goods  which  were  in  the  order  and  disposi- 
tion of  the  bankrupt  at  the  time  of  his  bankruptcy.  The  6  (Jeo.4, 
c.  16,  s.  72,  enacted  that,  **  if  any  bankrupt,  at  the  time  he  becomes 
bankrupt,  shall,  by  the  consent  and  permission  of  the  true  owner 
thereof,  have  in  his  possession,  order,  or  disposition  any  goods  or 
chattels,  whereof  he  was  reputed  owner,  or  whereof  he  had  taken 
upon  him  the  sale,  alteration,  or  disposition  as  owner,  {he  commit 
sioners  shall  have  power  to  sell  and  dispose  of  the  same  for  the  henefH 
of  the  creditors  under  the  commission.'*  The  125th  section  of  the 
12  &  13  Vict  c.  106,  substitutes  for  the  words  in  italics  "ihe 
Court  shall  have  power  to  order  the  same  to  be  sold  and  disposed 
of  for  the  benefit  of  the  creditors  under  the  bankruptcy."  The 
order  is  obtained  upon  an  ex  parte  application, — Ex  parte  Hes- 
lop  (3) ;  Ex  parte  Barlow  (4) ;  Quarterm^ine  v.  BiUleston  (5)  ;  and 
a  mere  general  order  will  not  do ;  it  must  specify  the  particular 
goods  which  are  to  be  so  sold :  Quartermaine  v.  BMleston  (5) ; 
Heslop  V.  Baker  (6) ;  Fidding  v.  Lee  (7) ;  Freshney  v.  Oarriek.  (8) 
But  an  order  to  sell  a  **  debt "  could  hardly  be  necessary.  The 
141st  section  vests  all  debts  and  choses  of  action  of  the  bankrupt 
in  his  assignees,  and  s.  153  impowers  the  assignees,  with  the  leave 

(1)  2  H.  &  M.  89.  (5)  13  0.  B.  133. 

(2)  6  Exch.  740.  (6)  8  Exch.  411. 

(3)  1  De  G.  M.  &  G.  477.  (7)  18  C.  B.  (N.S.)  499. 

(4)  2  De  G.  M,  &  G.  921.  (8)  1  H.  &  N.  653. 
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of  the  CSoorty  to  sue  for  them.    There  is  nothing  in  s.  153  to  shew       1868 
that  the  order  need  be  in  writing ;  and  it  may  be  retrospective.  Cowa 

Our  adv.  vuU.        Hhhhng. 

The  judgment  of  the  majority  of  the  Court  (BoviU,  C.  J.,  Bylea^  J., 
and  Keating,  J.,)  was  now  delivered  by 

BoYiLL,  C.X  This  case  was  argued  before  my  Brothers  Willes, 
Byles»  and  Keating,  and  myself,  and  we  all  concur  in  the  judgment 
which  I  am  about  to  deliver,  except  my  Brother  WiUes,  who  di£fers 
from  us  upon  the  principal  question,  and  will  deliver  his  judgment 
separately. 

It  was  an  interpleader  issue,  to  determine  the  right  to  a  sum 
of  money  which  was  owing  by  the  committee  of  visitors  of  the 
Hanwell  Lunatic  Asylum.  The  amount  was  claimed  by  the  plain- 
tiff as  the  assignee  in  bankruptcy  of  James  Bead,  the  contractor 
with  the  committee,  and  by  the  defendant  in  the  character  of 
assignee  of  the  contract  from  Bead  before  his  bankruptcy,  and 
as  having  himself  actually  performed  the  contract  on  his  own 
account. 

The  contract  was  entered  into  on  the  23rd  of  March,  1866,  for 
six  months'  supply  of  meat,  commencing  on  the  Ist  of  April ;  and 
payment  was  to  be  made  within  one  month  after  the  end  of  each  three 
months  of  the  term  of  the  contract,  subject  to  certain  provisions  as 
to  penalties  and  other  matters.  Before  any  meat  had  been  sup- 
plied imder  it,  viz.  on  the  1st  of  April,  this  contract  was  assigned 
by  Be^,  the  bankrupt,  to  Hemming,  the  defendant^  who  had  been 
one  of  his  sureties.  The  whole  of  the  meat  delivered  under  the 
contract  was  provided  and  supplied  by  the  defendant  and  at  his 
sole  expense ;  and  there  is  no  doubt  that»  as  between  Bead  and  the 
defendant,  the  latter  was  entitled  to  the  whole  of  the  money  that 
became  payable  imder  the  contract. 

No  notice  of  the  assignment  to  the  defendant  was  given  to  the 
asylum  up  to  the  time  of  Bead's  bankruptcy  on  the  28th  of  April ; 
and,  notwithstanding  certain  delivery-notes  and  receipts  were  made 
out  in  the  name  of  the  defendant,  the  meat  must,  we  think,  be 
taken  to  have  been  supplied  in  the  name  and  apparently  on  behalf 
of  Bead  as  the  contractor  with  the  asylum. 
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1868  Until  after  tbe  bankruptcy,  the  committee  of  visitors  and  oflScers 

Cooke  of  the  asylum  had  no  notice  or  knowledge  that  the  defendant  or 
HE:innNG.  ^^7  other  person  except  Bead  was  entitled  to  the  money  which 
would  become  payable  under  the  contract,  or  that  Bead  was  not 
entitled  to  receive  it  on  his  own  account  There  had  been  a  further 
supply  of  meat  by  the  defendant  after  the  bankruptcy ;  but  the 
claim  in  respect  of  that  part  of  the  supply  was  very  properly  given 
up  by  the  assignee,  leaving  the  sum  in  dispute  517Z.  12s. ;  and,  as 
to  that  amount,  two  questions  only  remain  for  our  decision,  and 
upon  which  the  CJourt  is  to  be  at  liberty  to  draw  inferences  of 
fact. 

The  first  question  is  whether  the  present  case  comes  within  the 
reputed-ownership  clause  of  the  Bankrupt  Act,  1849 ;  and,  if  it  does, 
then  the  second  question  arises,  viz.  whether  there  was  a  sufficient 
order  for  the  sale  and  disposal  of  the  property  for  the  benefit  of 
the  creditors,  within  the  meaning  of  the  125th  section  of  the  Bank- 
rupt Act,  12  &  13  Vict.  c.  106. 

Upon  the  first  question,  it  is  to  be  observed  that  the  money  now 
claimed  is  in  respect  of  the  meat  supplied  in  the  manner  before 
stated  between  the  2nd  of  April  and  the  28th  of  the  same  month, 
when  Bead  became  bankrupt ;  and  it  would  not  be  payable  under 
the  terms  of  the  contract  until  the  1st  of  August.  The  liability 
of  the  committee  of  visitors  arises  upon  and  by  virtue  of  the  con- 
tract, and  not  otherwise,  and  at  the  time  of  the  bankruptcy  no 
person  other  than  Bead  appeared  to  the  committee  to  be  entitled 
to  the  benefit  of  the  contract,  or  to  receive  or  give  a  discharge  for 
any  money  that  was  owing  or  might  become  payable  under  it 

Ever  since  the  case  of  ByaU  v.  Bowles  (1),  in  the  time  of  Lord 
Hardwicke,  it  has  been  considered  that  debts  and  choses  in  action 
^are  goods  and  chattels,  within  the  meaning  of  the  provisions  in  the 
diiSerent  bankrupt  aqts  relating  to  reputed  ownership ;  and  that, 
in  order  to  render  an  assignment  or  pledge  of  a  debt  or  contract 
effectual  as  against  assignees  in  bankruptcy,  notice  of  the  assign- 
ment or  pledge  must  be  given  prior  to  the  bankruptcy  to  the 
person  who  owes  the  debt^  or  who  has  to  pay  the  money  under 
the  contract  The  judgment  of  Lord  Chief  Baron  Parker,  in  the 
case  of  ByaU  v.  Bowles,  is  as  follows : — "  On  the  third  question,  it 
(1)  1  Ves.  Sen.  348, 3G7  ^  1  Atk.  105. 


17. 

Hesouxg. 
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is  objected,  for  th^,  defendant,  that  this  clause  (1)  extends  not  to  1S68  . 
things  in  action,  as  are  mortgages  of  parts  of  shares,  speaking  only  ~  Co^b  " 
of  goods  and  chattels  which  a  person  has  at  the  time  of  bankruptcy 
in  his  possession :  but  goods  and  chattels  include  debts :  Stam.  188, 
a. ;  Slades  Case  (2)  ;  and  things  in  action  are  considered  as  goods 
and  chattels  in  a  person  attainted,  and  so  the  Crown  entitled :  Clay- 
ion  a  Case.  (3)  So  12  Co.  1.  If,  then,  goods  and  chattels  compre- 
hend things  in  action  in  the  construction  of  any  act  of  parliament, 
it  ought  in  this ;  for,  otherwise,  he  might  assign  without  notice  to 
others,  and  so  have  the  order  and  disposition  within  the  meaning 
of  tliis  clause :  and  this  is  enforced  by  the  first  clause,  that  the 
most  beneficial  construction  for  creditors  under  the  commission 
should  be  made.  But  it  is  said  there  can  be  only  an  equitable 
assignment  of  a  chose  in  action ;  which  is  true ;  a^d  yet  in  case 
of  bonds  assigned  (for,  bills  of  exchange  or  promissory  notes  are 
assignable  at  law),  they  must  be  delivered,  and  such  delivery  of 
the  bond,  on  notice  of  assignment,  will  be  equivalent  to  the 
delivery  of  the  goods ;  for,  the  debtor  cannot  afterwards  justify 
payment  to  the  assignor :  Domat.  Lib.  1,  this  clause  extends  to 
things  in  action ;  and  all  has  not  been  done  to  divest  the  right  from 
the  banki-upt,  and  to  vest  a  right  in  the  mortgagee,  for  no  notice 
appears  to  be  given.  The  assignees,  therefore,  have  power  to 
dispose  of  it  for  the  benefit  of  the  creditors."  A  judicial  inter- 
pretation was  thus  placed  upon  the  words  "  goods  and  chattels ;'' 
and  the  same  words  having  been  used  in  the  subsequent  statutes, 
ought  to  receive,  and  as  far  as  we  are  aware  always  have  received, 
the  same  construction. 

In  the  case  of  Ex  parte  Monro  (4),  where  a  bond  had  been 
assigned,  and  the  bond  itself  delivered  to  the  assignees,  it  was  held 
that  notice  to  the  obligor  was  also  necessary ;  and  that,  for  want 
of  such  notice,  the  debt  remained  in  the  order  and  disposition 
of  the  bankrupt,  the  obligee,  on  the  ground  that  there  was  nothing 
to  take  away  his  power  to  receive  the  money,  and  nothing  to 
prevent  a  bona  fide  payment  to  him  being  a  good  payment,  or 
to  defeat  a  set-off  of  a  debt  due  by  him.  The  same  doctrine  has 
been  applied  in  the  case  of  money  to  become  payable  at  a  future 

(1)  21  Jac.  1,  c.  19,  s.  11.  (3)  Litt.  86. 

(2)  4  Co.  95  a.  (4)  Buck,  3C0. 
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1868  time  upon  policies  of  life-afisnrance ;  the  most  recent  instances 
Cooke  oi  which  are  WM^s  Pclicy,  before  Malins,  V.C.  (1),  and  Oreen  t. 
Hexuxsg  I^ff^^  (2)>  ^  ^^B  Court  So,  it  has  been  decided  that  the  assign- 
ment of  the  right  to  a  share  of  personalty  under  a  will,  to  which  a 
bankrupt  was  entitled,  required  notice  to  the  trustees,  in  order  to 
prevent  its  passing  to  the  assignees,  as  being  within  the  order  and 
disposition  of  the  bankrupt :  Be  Eughe»*s  Trud%  (3) :  and,  in  like 
manner,  it  was  held  that  notice  is  necessary  in  the  case  of  an  assign* 
ment  of  the  right  to  a  reversionary  share  of  a  fund  in  Court: 
BarikU  v.  BarUeU.  (4)  In  that  case  the  late  lamented  Lord  Jusiioe 
Turner  considered  that  the  words  **  goods  and  chattels  "  comprise 
all  the  personal  estate  of  the  bankrupt  of  whatever  nature  or  de- 
scription.  According  to  the  report  (5),  his  Lordship  said : — ^^  Upon 
the  argument  of  this  appeal,  some  doubt  was  suggested  whether  a 
'contingent  reversionary  interest  falls  within  the  description  of  good» 
and  chattels  in  the  above-mentioned  section  of  the  act  (6)  :  but  the 
words  '  goods  and  chattels '  are  words  of  most  extensive  impoit. 
Unless  controlled  by  the  context,  they  comprise  all  the  personal 
estate,  of  whatsoever  nature  or  description.  I  see  nothing  in  the 
context  of  this  act  to  control  them :  and,  looking  at  the  general 
import  of  the  words,  and  to  what  was  said  in  the  case  of  BycM  v. 
Bowles  (7),  I  do  not  think — speaking  with  all  respect  to  the  con- 
trary opinion  said  to  have  been  expressed  upon  the  subject  in  £e 
Bawbone's  Beyued  (8), — that  any  serious  doubt  can  be  entertained 
upon  this  point."  And,  with  reference  to  the  question  of  the  con- 
sent of  the  true  owner,  in  that  case,  the  Lord  Justice  (9)  says: 
^'Looking  at  the  question  upon  principle,  what  is  the  object  of 
the  enactment  ?  Clearly,  to  prevent  credit  being  obtained  by  an 
apparent  ownership  assumed  with  the  consent  and  permission  d 
the  true  owner.  To  confine  the  enactment  to  cases  in  which  there 
is  a  visible  ownership,  would  be  to  subvert  decisions  without  end 
upon  the  subject ;  nor  would  it  be  consistent  with  the  object  of 
the  enactment,  for,  credit  may  be  got  as  readily  upon  property  in 
which  there  is  not,  as  upon  property  in  which  there  is,  a  visible 

(1)  36  L.  J.  (Ch.)  341.  (6)  12  &  13  Vict  c  106,  s.  125. 

(2)  Law  Rep.  2  C.  P.  525.  (7)  1  Ves.  Sen.  348. 

(3)  2  H.  &  M.  89.  (8)  3  K.  &  J.  800. 

(4)  1  De  G.  &  J.  127.  (9)  At  p.  140. 

(5)  At  p.  139. 
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ownerddp.  CSonsideringy  then,  the  enactment  to  extend  to  per-  ^^^ 
sonal  chattels  in  which  there  is  no  visible  ownership,  when  (to  Goou 
adopt  the  language  of  the  statute)  is  a  bankrupt  to  be  said  with  HmiiiNa. 
the  consent  and  pennission  of  the  true  owner  to  have  had  in  his 
possession,  order,  or  disposition  goods  and  chattels  of  this  descrip- 
tion, whereof  he  was  the  reputed  owner,  or  whereof  he  has  taken 
upon  himself  the  sale,  alteration,  or  disposition  as  owner?  How 
is  the  true  owner  to  prevent  the  reputed  ownership  ?  Bow  can  it 
he  prevented,  otJiermee  than  hy  notice  to  the  peirwn  who  is  under 
liabtlity  in  reaped  of  the  chaUeh  t  The  law  has  said  this  is  the 
mode  of  preventing  reputed  ownership  as  to  debts :  and,  is  there 
to  be  one  law  as  to  debts  and  another  as  to  legacies?  The  plain 
object  of  the  statute  is,  that  the  true  owner  shall  not  permit  the 
order  and  disposition  to  remain  with  the  bankrupt ;  and,  if  he  does 
not  take  the  steps  which  are  necessary  to  prevent  it,  surely  he 
must  be  taken  to  permit  it." 

In  Oordan  v.  East  India  Company  (1\  an  ofiScer  of  the  company, 
contrary  to  their  regulations,  sold  his  privilege  of  shipping  goods 
to  a  third  person,  who  then  shipped  the  goods  on  his  own  account, 
but  in  the  name  of  the  officer,  who  agreed  to  hold  them  on  the 
shipper's  account.  No  notice  was  given  to  the  company  that  the 
goods  were  the  property  of  the  shipper :  and,  on  the  officer  becom- 
ing bankrupt,  it  was  held  that  the  proceeds  of  the  goods,  which 
had  been  received  by  the  company  before  the  bankruptcy,  passed 
to  his  assignees.  It  has  also  been  assumed  by  very  high  authori- 
ties as  dear  law,  and  in  accordance  with  what  we  believe  to  have 
been  the  general  impression  of  the  profession,  that  an  assignment 
by  a  trader,  before  his  bankruptcy,  of  freight  to  become  due  to 
him  under  a  charterparty,  required  notice  to  the  party  from  whom 
the  bankrupt  would  be  entitled  to  receive  the  money,  in  order  to 
take  it  out  of  his  order  and  disposition,  within  the  meaning  of  the 
Bankrupt  Act:  see  Douglas  v.  Btts8eU(2)  and  Gardner  v.  Lachr 
hn.  (3)  In  the  last  case,  Lord  Cottenham,  in  his  judgment  (4),  says : 
"When  the  doctrine  was  first  entertained  that  debts  due  to  a 
trader  were  within  the  21  Jac.  1,  c.  19,  it  became  necessary  to  lay 

(1)  7  T.  k  228.  (3)  6  Sim.  407 ;  8  Sim.  123 ;  and  on 

(2)  4  Sim.  524.  appeal,  4  My.  &  Cr.  129. 

(4)  4  Mj.  &  Cr.  at  p.  131. 
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1S68  down  some  rule  by  which  such  property  might  become  capable  of 
Cooke  *  secure  assignment.  It  was  considered  that  the  debt  whilst  un- 
Hesookg  P^^  ^^^  ^^  ^^^  order  and  disposition  of  the  trader,  inasmuch  as  he 
could  demand  payment  of  it  when  due,  or  direct  payment  to  be 
made  to  any  other  person;  and  it  was  therefore  held  that  notice 
authorized  by  the  creditor  to  the  debtor  of  the  fact  that  the  debt 
had  been  assigned  to  another,  as  it  prevented  it  from  thereafter 
being  so  in  the  order  and  disposition  of  the  trader,  would  prevent 
the  debt  from  being  within  the  operation  of  the  21  Jac.  1.  Sach 
are  the  reasons  upon  which  the  rule  is  rested  by  Mr.  Justice 
Burnet  and  Ciiief  Baron  Parker  in  the  case  of  ByaJl  v.  Botdes.  (1) 
In  Jones  v.  Otbbam  (2),  Sir  W.  Grant  seems  to  doubt  whether  there 
was  sufiSdent  ground  to  require  such  notice,  but  supposes  it  to 
have  been  thought  requisite,  as  otherwise  the  debtor  might  safely 
pay  the  money  to  the  person  who  had  without  his  knowledge 
ceased  to  be  his  creditor.  That  such  notice  to  the  debtor  is  neces- 
sary, cannot  now  be  questioned;  but  the  ground  of  the  rule  so 
established  rests  wholly  upon  this,  that  the  party  to  whom  notice 
is  to  be  given  is  the  party  from  whom  the  trader  was  to  receire 
payment ;  in  other  words,  the  party  holding  the  property  at  the 
order  and  disposition  of  the  trader,  and  which  order  and  disposi- 
tion is  for  the  future  to  cease  in  consequence  of  the  notice." 

The  different  bankrupt  acts  and  the  decisions  upon  them  have 
all  proceeded  upon  the  principle  of  preventing  a  false  appearance 
and  reputation  of  means  and  credit  in  a  trader,  by  which  creditors 
might  be  misled  and  defrauded ;  and  it  is  quite  immaterial  whether 
the  property  alleged  to  be  in  the  order  and  disposition  or  reputed 
ownership  of  the  bankrupt  originally  belonged  to  him  or  not  If 
the  true  owner  allows  the  bankrupt  to  appear  as  the  ostensible 
owner,  or  as  having  the  order  and  disposition  of  it  as  reputed 
owner,  the  property  may  be  claimed  by  the  assignees  under  the 
bankruptcy. 

The  case  of  Cdlins  v.  Forbes  (3)  waa  much  relied  upon  by  the 
defendant;  and  it  is  quite  true  that  in  that  case,  where  timber 
had  been  delivered  by  the  defendant  to  the  officers  of  the  govern- 
ment in  the  name  of  the  bankrupt,  and  as  in  performance  of  a 

(1)  1  Yes.  Sen.  at  pp.  364,  367.  (2)  9  Ves.  407. 

(3)  3  T.  R.  316. 
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contract  by  him,  it  was  held  that  it  did  not  pass  to  the  assignees.         1868 
Bat  the  real  ground  of  the  decision  was  that  the  timber  when  de-      Cooke 
livered  was  under  the  control  of  the  oflScers  of  the  government,  and     hkmkino 
that,  the  bankrupt  having  possession  of  it  for  a  special  purpose 
only,  it  was  not  in  fact  in  his  order  and  disposition.    Mr.  Justice 
Lawrence,  in  Gordon  v.  East  India  Company  (1),  explained  that 
the  decision  proceeded  upon  this  view  of  the  facts ;  and,  if  so,  it  is 
no  authority  for  the  defendant  in  the  present  case. 

It  \¥as  also  contended  that  the  present  case  was  simiilar  in  prin- 
ciple to  that  of  a  trustee  or  a  factor :  but,  as  between  a  bankrupt 
trustee  and  his  cestui  que  trust,  the  trustee,  and  not  the  cestui  que 
trust,  has  been  considered  to  be  the  true  owner;  which  cannot, 
we  think,  consistently  with  the  authorities,  be  said  of  the  bankrupt 
in  this  case,  any  more  than  it  could  be  said  of  the  bankrupt  in  the 
case  of  Gordon  v.  JEast  India  Company.  (1)  The  case  of  a  factor 
is  also  distinguishable,  on  the  ground  that  by  the  usage  of  trade, 
and  from  the  very  nature  of  his  employment,  his  possession  of  the 
property  of  other  persons  does  not  and  ought  not  to  create  a  repu- 
tation of  ownership  in  himself.  The  same  doctrine  also  applies  to 
cases  where  there  is  a  known  practice  of  hiring  articles  and  goods 
of  any  particular  description.  So,  in  the  case  of  the  purchaser  of  a 
business  retaining  tlie  old  name  of  the  vendor,  the  assignees  of  the 
latter  cannot  claim  the  property  unless  the  bankrupt  had  the  pos- 
session of  or  some  control  over  the  property. 

The  case  of  North  v.  Gwrney  (2), 'before  V.C.  Page  Wood  is 
also  a  very  strong  authority  in  favour  of  the  plaintiff.  T^ie  bank- 
rupt there,  having  a  contract  with  the  Admiralty  for  the  supply 
of  coals,  and  which  were  to  be  paid  for  on  a  future  day,  had  de- 
livered a  portion  of  the  coals,  and  deposited  the  bills  of  lading  and 
policies  of  insurance  with  a  third  person  as  security  for  an  advance, 
and  as  a  further  security  wrote  a  letter  amounting  to  an  equitable 
assignment  of  the  money  that  would  become  payable  to  him  under 
the  contract;  but  no  notice  of  the  security  was  given  to  the 
Admiralty  until  after  notice  of  an  act  of  bankruptcy  :  and  it  was 
held  that  the  assignees  were  entitled  to  claim  the  amount,  as 
having  been  in  the  order  and  disposition  of  the  bankrupt  with  the 
consent  of  the  true  owner.  It  was  there  expressly  decided  that 
(1)  7  T.  K.  228.  (2)  IJ.  &  H.  509. 
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1868  the  interest  to  which  the  bankrupt  was  entitled  under  the  ocm- 
Cooxx  tracts  and  the  benefit  of  it^  and  the  money  which  would  become 
Hbidcimo.  P^yftWe  under  it,  were  a  chattel  interest,  and  a  chattel  within  the 
meaning  of  the  Bankrupt  Act ;  and  that,  the  bankrupt  having  been 
allowed  by  the  creditor  who  held  the  security  to  appear  as  the 
ostensible  owner  of  the  contract^  and  as  the  peison  entitled  to 
receive  and  give  a  discharge  for  any  money  payable  under  it, 
or  to  deal  with  the  contract  by  giving  any  fresh  security  upon 
it  or  otherwise,  the  chattel  must  be  considered  as  being  in  the 
order  and  disposition  of  the  bankrupt  with  the  consent  of  the  trae 
owner,  within  the  meaning  of  the  Bankrupt  Law,  and  passed  to 
his  assignees. 

We  are  unable  to  distinguish  the  present  case,  in  principle,  from 
many  of  those  which  have  been  referred  to,  and  especially  the  last 
case,  of  North  v.  Ovmey  (1),  before  V.C.  Page  Wood,  in  whoee 
judgment  we  entirely  concur:  and  we  think  the  authorities 
are  decisive  that  the  debt  in  this  case  which  was  owing  at  the 
time  of  the  bankruptcy  of  Bead  comes  within  the  words  ^  goods 
and  chattels  "  in  the  statute ;  that,  no  notice  having  been  given  of 
the  assignment,  the  debt  must  be  considered  to  have  been  within 
the  order  and  disposition  of  the  bankrupt ;  and  that  this  was  with 
the  consent  of  the  true  owner,  viz.  the  defendant,  Hemming.  The 
bankrupt  at  the  time  of  his  bankruptcy  was  cdlowed  by  the  defen- 
dant to  appear  as  the  person  fulfilling  the  contract  and  entitled  to 
the  benefit  of  it  and  to  receive  the  money  that  would  become  pay- 
able under  it  (subject  to  certain  contingencies)  from  the  conmuttee 
of  visitors.  They  would  have  been  entitled  to  pay  the  bankrapt 
the  amount  without  question  or  risk,  or,  if  they  had  advanced 
money  to  him,  would  have  been  entitled  to  set  off  the  amount  No 
notice  of  the  assignment  to  the  defendant  was  given  to  the  com- 
mittee of  visitors  until  after  the  bankruptcy :  and  we  are  of  opinion 
that  the  debt,  though  not  payable  at  the  time  of  the  bankraptcy, 
and  although  it  was  subject  to  certain  contingencies,  would  pass  to 
the  assignee,  as  having  been  in  the  order  and  disposition  of  Bead, 
the  bankrupt,  as  the  reputed  owner,  at  the  time  of  his  bankraptcy, 
with  the  consent  of  the  defendant  as  the  true  ovmer,  within  the 
meaning  of  the  bankrupt  law. 

(1)  IJ,  &  H.  509. 
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In  the  yiew  which  we  take  of  this  case,  our  judgment  upon  the        1868 
&st  point  would  be  sufficient  to  determine  the  right  to  the  sum       Gooks 
now  in  dispute,  yisL  517L  12s.,  mibttantially  in  the  plaintiflTs  favour :     BMxmso. 
but|  before  the  verdict  on  the  issue  can  be  entered  for  him  for 
that  amount^  it  must  be  shewn,  secondly,  that  a  proper  order  has 
been  made  by  the  Court  of  Bankruptcy  to  sell  and  dispose  of  the 
property  for  the  benefit  of  the  creditors,  according  to  the  act  of 
parliament. 

Now,  that  there  was  such  an  order  afier  the  trial,  and  before 
this  motion  was  made,  is  not  disputed.  But  the  only  order  pro- 
duced at  the  trial,  and  indeed  that  was  in  existence  at  that  time, 
was,  the  usual  order  authorizing  the  plaintiff  as  the  assignee  to 
prosecute  these  proceedings ;  and  such  order  alone  can  be  relied 
on  for  the  purpose  of  entering  the  verdict  upon  this  motion.  It 
was  contended  by  the  plaintiff  that  this  order  was  in  form  sufficient 
within  the  meaning  of  the  act  of  parliament,  and  of  the  authorities 
that  were  cited,  viz.  Hedop  v.  Baker  (1) ;  Freshney  v.  CJarrick  (2) ; 
Fielding  v.  Lee^^)  ;  North  v.  Ghimey.  (4)  None  of  these  cases, 
howcTer,  have  gone  the  length  of  deciding  that  an  order  in  this 
form  would  suffice.  The  present  order  may  have  been  made  upon 
pounds  very  different  from  those  which  ought  to  govern  the 
making  of  an  order  for  the  sale  of  another  person's  property  for 
the  benefit  of  the  bankrupt's  creditors,  within  this  section  of  the 
act  of  parliament :  and  in  our  opinion  it  is  not  in  form  or  in  sub- 
stance a  sufficient  compliance  with  the  statute. 

The  result  of  the  whole  case,  according  to  our  view,  would  thus 
be,  that  the  defendant  has  established  his  right,  by  consent,  to 
succeed  in  the  issue  as  to  that  part  of  the  debt  which  accrued 
after  the  bankruptcy ;  and  that  the  plaintiff  has  substantially  suc- 
ceeded in  establishing  his  right  to  the  debt  that  was  owing  though 
not  payable  hefore  and  at  the  time  of  the  hankruptey  ;  but  that  he 
cannot  have  the  verdict  entered  for  him  in  respect  of  this  sum,  for 
want  of  the  proper  statutable  order  having  been  obtained  in  suffi- 
cient time. 

As  that  order,  however,  has  since  been  obtained,  we  think  that, 
unless  the  parties  can  come  to  some  arrangement,  there  should  be 

(1)  8  Ex.  411.  (3)  18  C.  B.  (N.S.)  499. 

(2)  1  H.  &  N.  653.  (4)  IJ.  &  H.  509. 
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1868  a  new  trial,  if  the  plaintiff  wishes  it,  on  payment  by  him  of  the 
Cooke  costs  of  the  first  trial  and  of  this  rule,  within  a  month ;  otherwise, 
Hemming  ^^^^  *^®  ^^  should  be  discharged :  and  a  rule  will  be  drawn  up 
accordingly.  If,  howeyer,  the  defendant  should  desire  to  take  the 
opinion  of  a  court  of  error  upon  the  principal  question,  this  might 
be  done  upon  a  special  case,  to  be  at  once  stated  by  consent,  if  the 
parties  can  agree ;  and  the  Court  will  b^^lad  to  give  every  facility 
for  that  purpose.  (1) 

WiLLES,  J.  It  is  unnecessary  for  me  to  express  any  opinion  as 
to  the  form  of  the  notice ;  and  it  would  be  presumption  to  ex- 
press an  opinion  upon  that  question,  if  the  case  should  appear  on 
consideration  not  to  fall  within  the  act  of  parliament,  because  there 
is  no  binding  authority  applicable  to  the  case,  and  no  sound  reason 
has  been  adduced  for  doing  that  which,  if  the  assignee  succeed,  it 
cannot  be  denied  will  be  done,  viz.  to  confiscate  the  proceeds  of 
Hemming's  goods  to  pay  Bead's  creditors.  But  it  should  seem, 
upon  consideration  of  the  nature  of  the  claim,  that  it  is  not  with- 
in the  Bankrupt  Act,  ,1849,  s.  125,  and  does  not  pass  to  the 
assignee  by  virtue  of  the  general  assignment  clause  (s.  141) ; 
and,  speaking  with  sincere  humility  and  deference  to  the  opinions 
entertained  by  the  majority  of  the  Court,  it  does  not  appear  to  me 
to  be  touched  by  any  of  the  decisions  which  were  cited  in  the 
course  of  the  argument,  as  the  result  of  great  labour  and  research. 
The  diflSculty,  if  any,  arises  from  the  special  nature  of  the  property 
in  this  case,  especially  with  reference  to  whether  regard  is  to  be 
had  to  the  debt  which  is  the  result  of  the  supply  of  the  goods,  and 
that  is  to  be  treated  as  the  subject  to  which  the  125th  section  is  to 
be  applied,  or  whether  the  debt  is  not  to  be  treated  as  the  fruit  of 
the  beefand  mutton  supplied,  and  whether  those  goods  are  not  to 
be  dealt  with  as  the  subject  to  which  the  section  is  to  apply  or  not. 
Now,  the  meat  was  supplied  by  Hemming  to  the  lunatic  asylum,  not 
as  the  agent  of  Bead,  but  as  an  independent  tradesman.  The  goods 
so  supplied  by  Hemming  were  not  goods  in  respect  of  which  he 
had  any  claim  against  Bead,  or  in  respect  of  which  he  could  hare 
proved  against  Bead's  estate,  or  in  respect  of  which  he  was  under 

(1)  By  giving  judgment  at  once. pro  formS,  upon  a  special  case  to  be  stated 
without  pleadings* 
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any  obligation  by  contract  or  otherwise  to  Bead.  The  goods  were  1868 
never  intrusted  to  Bead.  They  were  not  goods  which  Bead  ever  coon 
liad  in  his  possession,  or  which  he  could  sell,  alter,  or  dispose  of;  HBioinra. 
bat  they  were  goods  which  before  they  were  delivered  to  the 
lunatic  asylum  were  altogether  in  the  possession,  order,  and  dis- 
position of  Hemming,  and  after  their  delivery  to  the  asylum  were 
to  be  consumed  by  the  inmates,  and  as  to  which,  therefore,  at  no 
single  period  of  time  could  it  be  said  that  Bead  had  any  con- 
trol over  them,  or  any  power  to  interfere  with  them.  The  cir- 
cumstance that  Hemming  had  no  right  to  claim  against  Bead's 
estate  seems  to  me  to  be  of  considerable  importance;  because 
the  notion  that  a  section  in  the  act  of  parliament  should  be  mis- 
applied to  such  an  extent  as  to  take  away  Hamming's  property 
without  even  giving  him  a  claim  against  Bead's  estate,  is  in  the 
result  so  inequitable  that  I  cannot  help  thinkiug  that  we  ought 
to  be  even  painfully  astute,  consistently  with  a  true  interpretation  of 
the  law,  to  avoid  arriving  at  such  a  conclusion.  The  next  remark 
1  would  make  is  this,  that  the  contract  which  was  entered  into 
between  Bead  and  the  committee  of  visitors,  and  which  was  sold 
by  Read  to  Hemming,  did  not  create  a  debt  It  would  be  an 
abuse  of  language  to  say  that  a  debt  was  even  inchoate  thereby. 
At  the  time  of  the  assignment  to  Hemming,  it  was  a  barren  con- 
tract, or  rather  estimate.  No  debt  could  accrue  from  it  unless 
goods  were  supplied  under  it.  Consequently,  in  construing  s.  125, 
and  in  determining  whether  the  goods  or  the  debt  be  the  subject  to 
which  it  is,  in  this  case,  to  be  applied,  it  is  material  to  consider 
that,  at  the  time  of  the  assignment  of  the  contract  by  Bead  to 
Hemming,  there  was  no  debt  of  any  description;  and  this  will 
become  more  material  by-and-by,  when  the  authorities  come  to  be 
examined. 

One  circumstance  ought  not  to  be  passed  over,  though  it  was 
properly  a  comment  rather  than  an  argument.  It  was  asked,  why 
did  not  Hemming  give  notice  to  the  committee  of  visitors  of  the 
assignment  of  the  contract  to  him  ?  why  let  matters  go  on  as  if 
Bead  was  still  the  person  by  whom  the  contract  was  being  per- 
formed ?  The  answer  to  that  question  is  this,  that,  if  the  com- 
mittee had  been  informed  that  the  meat  was  not  being  supplied 
by  the  person  with  whom  they  contracted,  they  might  have  raised 
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1868  some  difficulty ;  they  probably  would  have  declined  to  recognize  a 
OooKB  third  party.  No  fraud  is  or  could  be  suggested  to  have  been 
TTwIir^  practised  upon  the  committee :  but,  even  if  there  had  been,  it 
is  difficult  to  see  how  that  could  help  the  case  of  the  assignea 
The  burthen  of  shewing  that  he  is  entitled  to  the  money  paid  into 
Court  rests  upon  him.  Perhaps,  in  the  event  of  a  new  trial  being 
had,  it  may  be  well  for  Hemming's  advisers  to  consider  whether 
at  the  time  of  the  assignment  the  contract  was  one  which  could  be 
enforced  at  law  by  Head  against  the  committee  of  visitors. 

It  is  well  established  that  the  assignees  of  a  bankrupt,  in  order 
to  make  out  their  title,  must  shew  a  claim  good  both  at  law  and 
in  equity :  it  is  not  enough  for  them  to  shew  the  breach  of  a  con- 
tract made  with  the  bankrupt,  if  the  beneficial  interest  is  in  a  third 
person.  But  for  the  reputed-ownership  clause,  the  assignee  here 
would  have  had  no  claim.  It  has  been  held  so  often  that  the 
statutory  execution  gives  no  greater  right  to  the  assignees  than 
the  bankrupt  had,  except  in  so  far  as  some  express  provision  in  the 
bankruptcy  legislation  gives  them  such  right,  that  it  is  only  neces- 
sary to  say  that  assignees  do  not  stand  in  the  position  of  subsequent 
purchasers  for  value  without  notice,  who  first  give  notice  to  the 
debtor,  and  thus  first  get  hold  of  the  plank  in  the  shipwreck.  Notice 
is  not  necessary  as  against  the  etssignees  of  a  bankrupt,  except  so 
far  as  regards  the  clause  as  to  reputed-ownership.  This  brings 
me  to  consider  whether  or  not  the  reputed-ownership  clause  of  the 
Bankrupt  Act,  1849,  applies  to  this  case,  in  its  spirit  or  in  its 
letter. 

First,  with  respect  to  the  spirit  of  the  law.  The  object  of  the 
section  is  obvious,  that  persons  who  have  unconscientiously  in- 
trusted the  bankrupt  with  personal  property,  goods  and  chattels, 
under  circumstances  in  which  a  false  credit  might  be  acquired 
in  respect  of  such  intrusting,  should  upon  the  bankruptcy  lose 
their  right  to  the  property,  and  that,  a  proper  order  being  ob- 
tained from  the  Court  of  Bankruptcy,  such  property  should  be 
distributed  as  part  of  the  bankrupt's  estate.  That  contemplates 
that  there  are  creditors  who  may  be  deceived,  and  contemplates  a 
case  in  which  false  credit  would  be  or  might  be  acquired  by  the 
bankrupt  It  is  hardly  necessary  to  say  that  that  view  in  this  case 
vvould  be  entirely  fieJse  and  erroneous ;  because,  inasmuch  as  uo 
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creditor  of  the  bankrupt  was  called  for  the  purpose  of  shewing  that  ^^^ 
there  was  any  reputed  ownership  in  fact,  or  that  any  false  credit  Gooxe 
was  acquired,  it  may  well  be  assumed  that  no  creditor  was  in  fact  hkmmiko. 
deceived  or  could  have  been  deceived  under  the  circumstances. 
And  it  may  be  very  material,  if  the  cause  goes  down  to  a  new  trial, 
to  consider  how  &r  there  may  be  in  the  trade  of  butchers,  as  was 
considered  in  the  Exchequer  to  be  notorious  in  the  case  of  book- 
sellers (I),  an  usage  amongst  them  not  to  confine  their  dealings 
to  their  own  goods  only,  but  also  to  sell  the  goods  of  others  on 
commission ;  in  which  case,  if  it  be  the  custom  in  the  trade  of 
butchers,  which  one  may  well  suppose  it  is,  as  in  that  of  book- 
sellers, it  would  be  a  question  for  the  jury, — as  was  held  in  this 
Court  in  the  case  of  the  hiring  of  barges  by  coal-merchants  (2), 
— whether  creditors  could  be  deceived  or  a  false  credit  obtained 
by  the  bankrupt  by  reason  of  the  omission  to  give  notice  of  the 
assignment  to  the  committee  of  visitors ;  and  that  is  very  material, 
as  going  to  the  merits  of  the  question,  because  reputed  ownership 
means  reputed  among  those  who  would  be  likely  to  lend  credit 
by  reason  of  the  assumed  ownership,  and  who  might  therefore  be 
misled.  When  you  come  to  deal  with  knowledge  of  the  debtor 
where  no  creditor  has  been  deceived,  you  are  dealing  with  a  very 
artificial  construction  of  the  section,  and  one  which  ought  not,  I 
think,  to  be  extended  beyond  what  the  authorities  will  warrant. 

If,  then,  the  case  is  not  within  the  spirit  of  the  enactment,  is  it 
within  the  letter?  What  is  the  letter  of  the  enactment?  Certainly 
not  that  in  every  case  where  a  debt  appears  to  have  been  incurred 
in  the  name  of  A.,  his  assignees,  upon  his  bankruptcy,  shall  become 
entitled  to  receive  it,  and  the  real  creditor  shall  lose  it.  The  letter 
of  s.  125  is,  that,  if  a  person  at  the  time  he  becomes  bankrupt 
shall,  by  the  consent  and  permission  of  the  true  owner  thereof, 
have  in  his  possession,  order,  or  disposition  any  goods  or  chattels 
whereof  he  was  reputed  owner,  or  whereof  he  had  taken  upon  him* 
self  the  sale,  alteration,  or  disposition  as  owner,  the  consequences 
are  to  follow  which  the  assignee  claims  in  this  case.  It  is  to  be 
observed  that  there  are  three  things,  two  of  which  must  concur  in 
order  to  bring  a  case  within  the  letter  of  the  enactment, — either 

(1)  Whitfield  V.  Brand,  16  M.  &  (2)  Watson  v.  Peache,  1  Bing.  N.  C. 
W.  282.  327. 
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1868  possession,  order,  or  disposition  as  reputed  owner,  or  possession 
Goon  order,  or  disposition,  with  the  fact  of  the  bankrupt  having  taken 
upon  himself  the  sale,  alteration,  or  disposition  as  owner.  By 
reason  of  the  use  of  the  word  "  disposition  "  in  both  those  combina- 
tions, it  may  be  supposed  that  in  the  latter  it  was  tautologous.  So 
it  is  in  the  present  statute.  As  it  stood  in  the  first  statute  which 
introduced  the  doctrine  of  reputed-ownership,  the  words  were  **  order 
and  disposition."  But,  whether  by  design  or  with  a  desire  to  im- 
prove the  language,  **or  **  has  been  substituted  :  and  this  is  one  of 
the  occasions  on  which  it  may  be  immaterial  whether  the  one  ex- 
pression or  the  other  be  used.  There  must  be  a  reputed-ownership 
(which  is  out  of  the  question  here,  as  the  authorities  explain),  or 
there  must  be  proof  that  the  bankrupt  had  taken  upon  himself  the 
sale,  alteration,  or  disposition  of  the  property  as  owner,  having  con- 
trol of  the  ownership  or  the  quality.  Has  that  been  made  out 
here  ?  I  apprehend  not.  Still  bearing  in  mind  the  distinction 
between  the  goods  and  the  proceeds  of  the  goods,  how  stand  the 
authorities  ? 

With  respect  to  goods  which  are  in  the  hands  of  the  bankrupt, 
if  they  are  in  his  possession,  order,  or  disposition,  vrith  one  or  other 
of  the  conditions  referred  to,  the  proceeds  must  follow  the  fate  of 
the  goods  themselves.  The  case  of  Gordon  v.  East  India  Com- 
pany (1)  seems  to  me  to  be  an  indirect  authority  that,  if  this  case  is 
to  be  considered  with  reference  to  the  goods  as  the  principal  sub- 
ject, it  is  not  within  s.  125 :  and  it  is  inconsistent  with  the  previous 
case  of  Ccflins  v.  Forbes  (2),  which  may  be  considered  as  overruled. 
In  that  case  the  East  India  Company  had  received  the  proceeds  of 
goods  which  had  been  shipped  in  the  name  of  the  trader,  which  had 
been  in  his  possession,  and  whereof  he  had,  by  his  agents,  the  East 
India  Company,  taken  upon  himself  the  sale,  and  the  sale  as  owner. 
There  you  have  at  once  an  illustration  of  the  distinction  upon 
which  my  present  opinion  is  founded ;  for,  that  case,  when  properly 
understood,  is  an  authority  to  shew  that  you  are  to  look  not  to  the 
proceeds  but  to  the  goods  themselves,  and  see  whether  the  goods 
represented  by  the  proceeds  have  been  in  the  possession,  order,  or 
disposition  of  the  bankrupt  with  one  or  other  of  the  conditions 
before  referred  to.  No  doubt,  debts  and  choses  in  action  in  the 
(1)  7  T.  R.  228.  (2)  3  T.  R.  316. 
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nature  of  debts  are  within  s.  125,  where  they  are  the  proceeds  of       1868 
the  bankrupt's  labour  or  capital   But  there  is  no  one  case  from  the      oookb      ^ 
beginning  to  the  end  of  the  series  which  has  been  referred  to  on     Hnoinra. 
the  part  of  the  plaintiff,  in  which  money  the  proceeds  of  goods  not 
supplied  by  the  bankrupt  or  by  any  person  as  his  agent,  in  respect 
of  which  he  could  not  sue  at  the  time  of  the  assignment,  which 
was  not  "  inchoate,"  but  was  produced  by  something  over  which 
the  bankrupt  had  no  control,  has  been  held  to  be  a  debt,  or  a  chose 
in  action  in  the  nature  of  a  debt,  within  s.  125.    It  is  impossible 
to  make  this  clear  without  going  through  some  of  the  cases  which 
have  been  cited.  Take  the  case  of  freight.   No  doubt,  freight  which 
has  begun  to  be  earned  by  the  bankrupt  is  within  the  section. 
So  long  ago  as  the  time  of  Lord  Ellenborough,  it  was  held  in  the 
case  of  Splidt  v.  Bowles  (I),  thai,  if  a  ship  were  assigned  in  the 
course  of  a  voyage,  though  the  property  in  the  ship  would  pass 
under  the  provisions  of  the  Ship  Registry  Acts,  yet  the  freight 
which  was  in  course  of  being  earned  was  subject  to  the  operation  of 
the  reputed-ownership  clause,  and  it  was  necessary  to  give  notice. 
That  was  the  case  of  a  chose  in  action  in  the  nature  of  a  debt.  The 
bankrupt  had  an  inchoate  interest  in  the  thing  which  was  the  sub- 
ject of  litigation.    But,  would  that  reasoning  apply  to  the  case  of 
a  contract  to  carry  by  ship  or  ships,  assigned  before  any  ship  of 
the  assignor  had  tripped  anchor,  and  to  freight  earned  by  the  ships 
of  the  assignee  ?   Then,  take  the  case  of  the  reversionary  interest, 
before  the  Lords  Justices, — Barilett  v.  Bartlett.  (2)     That  was  the 
case  of  a  right  to  receive  something  in  future,  with  a  present  vested 
interest, — an  ascertained  subject-matter  in  respect  of  which  credit 
might  be  obtained  by  the  bankrupt.  It  was  there  urged  in  argument 
that  "the  policy  of  the  act  was  to  prevent  traders  from  obtaining  credit 
by  a  fictitious  shew  of  wealth,  and  does  not  apply  to  property  of  which 
there  is  no  visible  and  notorious  ownership."    But,  what  says  that 
very  learned  and  careful  judge,  the  late  Lord  Justice  Turner  ? 
**  Looking  upon  the  question  upon  principle,"  he  says  (3),  "  what  is 
the  object  of  the  enactment  ?    Clearly  to  prevent  credit  being  ob- 
tained by  an  apparent  ownership  assumed  with  the  consent  and 
permission  of  the  true,  owner.    To  confine  the  enactment  to  cases 

(1)  10  East,  279.  (2)  1  De  G.  &  J.  127. 

(3)  1  De  G.  &  J.  at  p.  140. 
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1868  in  which  there  is  a  visible  ownership,  would  be  to  subvert  decisicws 
Ooou  without  end  upon  the  subject ;  nor  would  it  be  consistent  with  the 
HjEMMiKa  obj^c*  ^f  ^t®  enactment^  for  credit  may  be  got  as  readily  upon  pro- 
perty in  which  there  is  not^  as  upon  property  in  which  there  is,  a 
visible  ownership."  That  is  quite  true.  A  man  who  possesses  10002 
reversion  in  Consols  may  obtain  more  credit  than  he  could  if  he 
had  a  flock  of  scabby  sheep  in  his  field.  But,  in  this  case^  there 
was  no  **  property,"  visible  or  invisible,  at  the  time  of  the  assign- 
ment. So,  as  to  the  policy  of  insurance  (1),  which  is  the  strongest 
case  that  could  be  adduced  in  favour  of  the  assignee,  because  the 
policy  would  fall  to  the  ground  but  for  the  payments  made  by  the 
assignee.  There  would  seem  to  be  no  difficulty  in  holding  a  policy 
of  insurance  to  be  a  chose  in  action  in  respect  of  which  there  must 
be  a  notice,  to  take  the  case  out  of  the  reputed-ownership  clause, 
except  in  respect  of  the  apparent  equity  created  by  the  subsequent 
payment  of  premiums.  In  respect  of  that,  there  was  an  inchoate 
interest  in  the  bankrupt  at  the  time.  That  is  a  very  strong  case, 
no  doubt ;  but  it  is  not  this  case ;  it  differs  from  it  in  a  point  to 
which  attention  has  already  been  sufficiently  drawn. 

There  is  one  other  case  which  appears  to  me  to  be  a  strong  autho- 
rity against  the  assignee,  as  shewing,  like  Gordon  v.  East  India 
Company  (2),  the  extreme  length  to  which  the  Courts  have  gone  in 
applying  s.  125,  and  yet  falling  short  of  this  case.  I  refer  to  the 
case  o{  North  v.  Ov/rney  (3),  before  Vice-Chancellor  Wood.  There, 
a  trader  contracted  to  supply  coals  to  the  Admiralty,  and,  after 
himself  supplying  the  coals,  assigned  the  benefit  of  the  contract, 
and  became  bankrupt.  The  case  falls  short  of  the  present  in  its 
only  distinguishing  characteristic,  and  is  clearly  inapplicable. 

In  all  these  cases,  the  right  to  the  debt  in  question  had  been 
inchoate  in  the  bankrupt  by  reason  of  the  expenditure  of  his  labour 
or  capital ;  and  the  debt  would  have  been  received  by  the  assignee, 
if  assignment  in  bankruptcy  had  come  in  the  place  of  assignment 
to  the  creditor. 

Now,  what  is  there  to  be  advanced  by  way  of  illustration  upon 
the  other  side  of  the  question?  That  which  has  been  advanced 
Qver  and  over  again  by  the  advisers  of  assignees  in  bankruptcy) 

(1)  WeWs  Policy,  36  L.  J.  (Ch.)  341.  (2)  7  T.  R.  228. 

(3)  IJ.  &  H.  509. 
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but  which  neyer  has  been  treated  as  giving  rise  to  a  claim^  so  far        1868 
as  the  research  of  connsel  and  of  my  Lord  and  my  learned  Brothers      ooom 
enables  us  to  judge.    Take  the  case  of  the  sale  of  a  business.    A.     HKMiwa. 
carries  on  business.    Debts  are  due  to  him.    The  business  is  a 
valuable  one,  and  it  is^desirable  that  it  should  continue  to  be 
carried  on  in  the  old  name.   B.  buys  the  business,  and  carries  it  on 
for  a  long  time  under  the  original  name,  taking  an  assignment  of 
the  debts.    With  respect  to  the  debts  due  or  accruing  due  at  the 
time  of  the  transfer  of  the  business,  even  though  subject  to  a  con- 
tingency, they  would  clearly  be  within  s.  125  of  the  Bankrupt 
Act,  1849,  and  notice  must  be  given  by  B.  to  the  debtors,  if  he 
desires,  in  the  event  of  A.'s  bankruptcy,  not  to  forfeit  the  value  of 
his  pnrchasa    But  suppose  that,  after  B.  has  carried  on  the  busi- 
ness for  a  series  of  years,  introducing  new  capital,  and  extending 
his  connexion,  A.  becomes  bankrupt, — has  it  ever  been  suggested 
that  in  such  a  case  debts  arising  out  of  the  sale  of  B.'s  goods,  though 
sold  in  the  name  of  A.,  are  to  be  confiscated  for  the  payment  of  A.'8 
creditors  ?    Everybody  would  exclaim  against  the  injustice  of  such 
an  attempt.    It  seems  to  me  that  that  would  be  the  result  of  hold- 
ing in  this  case  that  Bead's  assignee  is  entitled  to  the  proceeds  of 
the  meat  supplied  by  Hemming  subsequently  to  the  assignment  of 
the  contract  to  him.    In  the  case  I  put  of  the  sale  of  a  business, 
the  only  way  of  preventing  the  application  of  the  125th  section  is, 
to  say  that  the  goods  never  were  in  the  possession,  order,  or  dis- 
position of  A.,  and  that  he  never  took  upon  himself  the  sale,  altera- 
tion, or  disposition  thereof.      And,  as  already  shewn,  reputed 
ownership  will  not  do,  unless  coupled  with  the  possession,  order,  or 
disposition  as  owner.    The  only  sensible  way  of  disposing  of  that  is, 
to  say  that  the  mere  fact  of  a  debt  being  contracted  in  the  name  of 
A.  will  not  bring  the  case  within  the  reputed-ownership  clause ;  but 
you  must  look  to  whether  the  goods  were  within  the  clause,  not 
whether  the  debt  was  incurred  so  as  to  appear  to  have  belonged  to 
A.    This  also  seems  to  be  the  only  way  in  which  it  ever  has  been 
held,  and  as  Lord  Mansfield  in  one  of  the  leading  cases  on  this  sub- 
ject (1)  seemed  to  think  it  clear  it  must  be  held,  that  goods  in  the 
possession  of  factors,  as  trustees  (to  use  his  Lordship's  expression), 
are  not  within  this  clause,  and  not  because  of  the  custom  only, 
(1)  Mace  V.  CadcU,  Ck)wp.  232, 
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the  question  of  reputed  ownership ;  but  because  the  person  intrusted 
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V.  with  the  possession  of  the  goods  has  not  the  possession,  order,  or 
disposition  thereof  as  owner,  which  is  necessary  to  bring  the  case 
within  the  enactment.  But,  if  you  look  at  the  debt  as  the  subject 
to  which  the  clause  applies,  and  not  at  the  goods,  you  arrive  at  this 
inevitable  conclusion,  that,  where  a  factor  sells,  according  to  the 
ordinary  course  of  business,  goods  of  which  he  is  the  ostensihle 
owner,  the  debt  is  to  be  held  to  be  within  s.  125,  though  it  has 
invariably  been  held  that  goods  so  intrusted  to  him  are  not. 

Upon  the  whole,  it  should  seem  in  this  case  that  the  entering 
into  the  contract  was  not  the  meritorious  cause  of  the  debt;  that  there 
was  no  inchoate  debt  or  chose  in  action  at  the  time  of  the  assign- 
ment  of  the  contract  to  Hemming ;  that  the  debt  was  the  offspring 
of  the  goods;  and  that  we  ought,  according  to  the  general  rule  of 
law,  to  look  at  the  proximate  source  of  the  debt,  and  not  at  the 
bare  contract  or  estimate,  which  created  no  debt  Applying  the 
125th  section  of  the  Bankrupt  Act  according  to  this  rule  of  con- 
struction, it  seems  to  me  that  the  assignee  of  Bead  had  no  right 
either  at  law  or  in  equity,  any  more  than  in  conscience,  to  the  deht 
in  question.  As,  however,  the  majority  of  the  Court  entertain  a 
different  opinion,  the  rule  will  be  absolute  in  the  terms  mentioned 
by  my  Lord. 

Bute  accordingly,  (1) 
Attorney  for  plaintiff:  W,  Newman. 
Attorney  for  defendant :  Thomas  Beard. 

(1)  The  case  was  ultimately  compromised. 
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Bankruptcy  Ad,  1861— Compo«<tbn  Iked^Certificate  qf  Beffiatraiion^Bighi  ^^V  ^• 

of  Debtor  to  he  Bdeaaed/rom  Ctutody. 

A.  l)eiDg  in  cuBtody  under  a  ca.  sa.  executed  a  composition  deed,  and  obtabed 
a  certificate  of  protection  and  discharge  under  the  provisions  of  the  Bankruptcy 
Act,  1861,  8. 198.  The  deed,  though  good  upon  the  face  of  it,  was  invalid,  and 
notice  of  its  invalidity  was  given  to  the  sheriff: — 

Eddy  that  the  sheriff  was  bound,  notwithstanding  such  notice,  to  release  A.  out 
of  custody  on  the  production  of  the  certificate. 


Upon  a  motion  by  Ames  to  set  aside  a  writ  of  capias  which  had  * 
been  issued  against  him  by  Colnaghi,  and  all  subsequent  proceed- 
ings had  thereon,  and  that  a  sum  of  83Z.  Qs,  10(2.  which  had  been 
paid  into  Court  under  a  judge's  order  to  release  Ames  from  custody 
thereunder  should  be  paid  out  of  Court  to  him,  on  the  ground  that 
he  had  obtained  of  the  chief  registrar  in  bankruptcy  a  certificate 
of  the  due  registration  of  a  deed  under  the  192nd  section  of  the 
Bankruptcy  Act,  1861  (24  &  25  Vict.  c.  134),  the  Court  suggested 
that  the  facts  should  be  stated  in  the  form  of  a  case  for  its  opinion ; 
and  accordingly,  a  writ  of  summons  having  been  issued,  the  fol- 
lowing case  was  stated  without  pleadings : — 

1.  On  the  31st  of  May,  1865,  the  defendant  obtained  a  judg- 
ment in  an  action  against  the  plaintiff  in  this  Court  for  debt  and 
costs  together  amoimting  to  69Z.  8s.  4i. 

2.  On  the  18th  of  September,  1865,  the  plaintiff  executed  a 
deed,  with  a  scliedule  of  his  creditors  thereunto  annexed,  and 
verified  by  affidavit,  which  deed  and  schedule  purported  on  the 
face  of  them  to  have  been  a  good  and  valid  deed  and  schedule 
within  the  true  intent  and  meaning  of  the  192nd  section  of  the 
Bankruptcy  Act,  1861,  and  without  any  proviso  within  the  excep- 
tion of  s.  197,  but  which  in  point  of  fact  was  not  a  good  and  valid 
deed. 

3.  On  the  12th  of  October,  1866,  the  deed,  schedule,  and  affi- 
davits were  produced  and  left  (having  first  been  duly  stamped) 
at  the  office  of  the  chief  registrar  of  the  Court  of  Bankruptcy  for 
the  purpose  of  being  registered,  and  were  then  duly  registered  and 
filed. 


360  COUBT  OF  COMMON  PLEAS.  [L.K. 

1868  4.  Immediately  on  the  execution  of  the  deed,  possession  of  all 

Xmk        ^^^  property  comprised  therein  of  which  the  plaintiff  could  give 
CoLMAOHi     ^^  order  possession  was  given  to  the  trustee  therein  mentioned, 
and  who  had  duly  executed  the  deed. 

5.  On  the  13th  of  October,  1865,  all  the  requirements  of  s.  193 
of  the  Bankruptcy  Act»  1861,  were  duly  published  in  the  London 
Gazette. 

6.  On  the  17th  of  October,  1865,  the  plaintiff  obtained  a  cer- 
tificate of  registration  and  protection  pursuant  to  the  form  pro- 
vided by  the  Bankruptcy  Eules,  1861,  and  which  was  good  upon 
the  face  of  it    [The  certificate  was  set  out.] 

7.  On  the  13th  of  January,  1867,  the  defendant^  without  having 
first  obtained  the  leave  of  the  Court  of  Bankruptcy,  issued  a  ca.  aa. 
against  the  plaintiff. 

8.  The  defendant  subsequently,  on  the  Slst  of  January,  1867, 
caused  a  writ  exigi  facias  to  be  issued  and  lodged  with  the  Sheriff 
of  Middlesex,  for  the  purpose  of  causing  the  plaintiff  to  be  pro- 
claimed in  outlawry. 

9.  On  the  6th  of  February,  1867,  notice  of  the  plaintiff's  ce^ 
tificate  of  protection  was  served  on  the  defendant's  attorney. 

10.  On  the  7th  of  February,  1867,  a  first  proclamation  was 
made  in  pursuance  of  the  writ  of  exigi  facias. 

11.  On  the  7th  of  March,  the  plaintiff  was  proclaimed  a  second 
time ;  and  on  the  4th  of  April,  1867,  a  third  proclamation  was 
made,  when  the  plaintiff  presented  himself  and  produced  his  ce^ 
tificate  and  claimed  to  be  protected  from  arrest,  but  was  never- 
theless taken  into  custody,  and  was  afterwards  released  on  paying 
into  Court  the  amount  of  the  debt  and  costs  and  5{.  additional, 
amounting  in  the  whole  to  832.  6s.  10(2.,  to  abide  the  result  of  an 
application  to  the  Court. 

The  question  for  the  opinion  of  the  Court  was,  what  under  the 
above  circumstances  was  the  effect  of  the  certificate  of  the  i^istrar 
in  bankruptcy  upon  the  defendant  and  also  upon  the  sheriff 

If  the  Court  should  be  of  opinion  that  the  effect  of  the  cer- 
tificate was  to  entitle  the  plaintiff  to  be  discharged  from  custody, 
although  the  sheriff  before  he  made  the  arrest  was  told  by  the 
defendant  that  the  certificate  was  obtained  by  means  of  the  regis- 
tration of  a  deed  which  was  invalid,  the  judgment  was  to  be  entered 


9. 
Ck>U(AORk 


TOL,  DL]  EASTER  TERM,  XXXI  VICT,  S6I 

np  for  the  plaintiff  for  the  amount  of  the  money  paid  into  Court,        1866 
viz.  837.  6«.  10^.,  and  the  full  costs  of  this  suit  and  proceedings 
thereon.    If  the  Court  should  be  of  opinion  in  the  negatiye,  then 
the  full  costs  of  the  special  case  and  proceedings  thereon  were  to 
be  paid  to  the  defendant. 

Bobimon,  Serjt.  {Tapping  with  him),  for  the  plaintiff.  That 
the  sheriff  would  have  been  justified  in  declining  to  arrest  the 
I>laintiff  upon  his  producing  the  certificate  of  registration,  not- 
withstanding the  deed  was  a  bad  one,  is  clear  from  Uoyd  v. 
Harrison.  (1)  The  question  here  is  whether  he  was  not  bound  to 
discharge  him,  leaving  the  execution  creditor  to  his  remedy  by 
application  to  the  Court  of  Bankruptcy.  That  Court  has  power  to 
allow  execution  to  issue  even  though  the  deed  be  good,  or  to  refuse  to 
allow  it  though  the  deed  be  a  bad  one.  (2)  In  Norton  v.  Walker  (3), 
it  was  held  that  an  officer  was  justified,  under  the  23rd  section  of 
the  5  &  6  Vict,  c  122,  in  discharging  a  person  who  had  been  ad- 
judicated a  bankrupt,  and  who  produced  a  summons  in  bankruptcy, 
though  in  truth  he  was  not  a  bankrupt,  the  words  "  such  bank- 
rnpt,"  in  that  section,  being  taken  by  the  Court  to  mean  "  the 
paxty  so  adjudged  bankrupt."  Pollock,  C.B.,  in  giving  judgment 
in  that  case,  says  (4):  ''The  real  point  is,  what  is  the  meaning  of 
the  words  (*such  bankrupt')  in  the  passage  in  question?  Do  they 
apply  exclusively  to  persons  who  really  are  bankrupts,  ».6.,  to 
traders  who  have  committed  an  act  of  bankruptcy,  and  against 
whom  a  fiat  has  issued  on  a  good  petitiouing-creditor's  debt,  and 
who  have  thereupon  been  duly  declared  bankrupt ;  or  do  the  words 
comprise  all  persons  against  whom  a  fiat  has  issued,  and  who  have 
been  thereupon  by  the  proper  Court  adjudged  to  be  bankrupt? 
We  are  of  opinion  that  the  latter  is  the  proper  construction.  The 
remedy  provided  is  one  which  admits  of  no  delay.  The  party 
arrested  is  to  produce  his  summons,  and  the  sheriff  is  immediately 
to  discharge  him.  The  sheriff  could  not  possibly  obey  this  enact- 
ment)  if  he  were  bound  in  the  first  instance  at  his  peril  to  ascertain 
that  his  prisoner  had  been  a  trader,  that  he  had  committed  an  act 

(1)  6  B.  &  8.  36 ;  34  L.  J.  (Q.B.)  (3)  3  Ex.  480;  18  L.  J.  (Ex.)  234. 
97  ;  in  error.  Law  Bep.  1  Q.  B.  502.  (4)  3  Ex.  at  p.  489 ;  18  L.  J.  (Ex.) 

(2)  See  Ex  parte  Morn'aon,  In  re  at  p.  237. 
Cltmn,  33  L.  J.  (Bkr.)  47. 
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Ameb  a^d  that  he  had  been  adjudicated  a  bankrupt  thereon."  The  same 
GoLHAQHi.  ^^^  ^^  construction  must  be  applied  to  the  words  "such  deed"  in 
the  198th  section  of  the  24  &  25  Vict.  c.  134.  The  cases  of 
Dewhurst  v.  Kershaw  (1) ;  Bderton  v.  JeweU  (2) ;  and  Leigh  v,  Ptf»- 
dlehwry  (3),  which  will  be  relied  on  as  warranting  the  arrest,  are 
all  distinguishable;  and,  if  not,  they  are  overruled  by  Iloyd  v. 
Harrison.  (4)  In  the  first  of  these  cases  the  matter  scarcely  under- 
went any  discussion ;  in  the  second,  the  argument  turned  mainly 
in  the  Court  below,  and  entirely  in  the  Court  of  error,  upon  the 
construction  of  the  deed ;  and  in  the  third  it  was  assumed  that  if 
the  deed  was  bad  the  arrest  waa  good. 

[BoviLL,  CJ.  These  cases,  I  think,  occurred  before  it  had 
been  decided  that  "  the  Court,"  in  s.  198,  meant  the  Court  of 
Bankruptcy..  (5) 

Montague  Smith,  J.  Unless  he  is  bound  to  discharge  the 
party  on  production  of  the  registrar's  certificate,  the  sherifi^  migbt 
in  all  cases  exercise  his  discretion,  which  would  be  putting  the 
man  entirely  in  his  power.  On  the  other  hand,  no  very  great 
hardship  is  imposed  upon  the  creditor :  he  may  go  to  the  Court  of 
Bankruptcy,  and  obtain  an  order  to  issue  execution.] 

Nasmith  (Junner  with  him),  for  the  defendant.  The  case  of 
Lloyd  V.  Harrison  (4)  is  relied  upon  by  the  plaintifi*,  but  that  only 
decides  that  a  sheriff  may  release  a  debtor  out  of  custody  upon  the 
production  of  a  certificate  of  the  registration  of  an  invalid  composi- 
tion deed,  which  is  not  inconsistent  with  the  previous  cases  of  Dew- 
hurst  V.  Kershaw  (1) ;  Bderton  v.  Jewell  (2) ;  and  Leigh  v.  Fendl^ 
bury.  (3)  These  latter  cases  expressly  decided  that  the  certificate 
of  registration  of  an  invalid  deed  does  not  entitle  the  debtor  to  be 
discharged  out  of  custody. 

[MoNTAOUE  Smith,  J.  Those  cases  were  peculiar ;  the  two  first 
were  applications  to  the  Court  to  exercise  an  active  interfeiesce 

(1)  1  H.  &  C.  726;  32  L.  J.  (Ex.)      (C.P.)  172. 

146.  (4)  6  B.  &  S.  36;  84  L.  J.  (Q.B.) 

(2)  14  0.  B.  (N.S.)  665 ;  32  L.  J.  9Z;  in  error,  Law  Rep.  1  Q.  R  602. 
(C.P.).256;   in  error,  16  C.B.  (N.S.)  (5)  See  SkeUan  y.  Synumda,  IS G.B, 
142  ;  33  L.  J.  (CJ*.)  148.  (N.S.)  418 ;  34  L.  J.  (C.F.)  15L 

(3)  15  C.  B.  (N.S.)  815;  33  L.  J. 
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to  release  the  debtor,  and  the  Court  declined  to  act,  on  the  ground  iges  - 
that  the  deed  was  inyalid.  The  case  of  Uoyd  y.  Harrison  (1) 
shewed  that  it  was  unnecessary  to  come  to  the  Court  to  obtain  the 
release  of  the  debtor  if  the  sheriff  was  willing  to  release  him ;  and 
the  question  now  comes  before  the  Court  for  the  first  time,  whether 
the  debtor  is  entitled  to  be  released  by  the  sheriff  without  the 
interference  of  the  Court.] 

The  case  of  Sellin  y.  Prioe  (2)  is  a  later  case  than  Harrison 
y.  Lloyd  (3),  and  is  contrary  to  it,  if  the  latter  really  lays  down 
that  the  sheriff  is  bound  to  release  the  debtor  on  the  production 
of  the  certificate  of  registration  of  an  inyalid  deed.  There  can 
be  no  doubt  that  the  sheriff  ought  to  refuse  to  release  the  debtor 
if  the  certificate  is  manifestly  fraudulent  upon  its  face,  and  the 
same  must  be  the  case  if  the  fraud,  though  not  manifest  upon  the 
{suae  of  the  certificate,  has  been  brought  to  the  sheriff's  knowledge. 

JRdbinson,  Serjt.,  in  reply.  The  point  was  not  raised  or  discussed 
at  all  in  Sellin  y.  Price.  (2) 

BoviLL,  C.J.  The  present  case  raises  an  important  question  on 
the  198th  section  of  the  Bankruptcy  Act,  1861,  which  comes  now 
distinctly  before  the  Court  for  the  firat  time,  viz.,  whether  the 
sheriff,  on  the  production  of  a  certificate  of  the  filing  and  registra- 
tion of  a  composition  deed  under  the  hand  of  the  chief  registrar 
and  the  seal  of  the  court  of  bankruptcy,  is  bound  by  that  section 
to  release  the  debtor  out  of  custody  notwithstanding  he  has  notice 
that  the  deed  is  invalid.  It  has  been  already  decided  by  the  Exche- 
quer Chamber,  in  the  case  of  Lloyd  v.  Harrison  (1),  that  he  is  at 
liberty  to  do  so  if  he  thinks  fit ;  and  it  would  be  strange  if  the 
words  of  the  section  bore  one  construction  with  respect  to  the 
sheriff,  and  another  with  respect  to  the  debtor.  There  are,  how- 
ever, some  earlier  decisions,  which  seem  to  proceed  on  the  ground 
that  the  debtor  is  not  entitled  to  his  release  if  the  deed  be  bad, 
and  on  these  Mr.  Nasmith  relies.  When  the  question  first  arose, 
shortly  after  the  passing  of  the  act,  there  was  great  doubt  as  to 
the  intention  of  the  legislature.  In  Dewhurst  v.  Kershaw  (4) 
application  was  made  to  the  Court  of  Exchequer  to  discharge  out 

(1)  6  B.  &  S.  36 ;  34  L.  J.  (Q.  B.)         (3)  Law  Rep.  1  Q.  B.  502. 
97 ;  in  error.  Law  Rep.  1  Q.  B.  502.  (4)  1  H.  &  C.  726 ;   32  L,  J.  (Ex.) 

(2)  Law  Rep.  2  Ex.  189.  146. 
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tion of  a  composition  deed,  and  this  being  in  the  nature  of  an 
CoLHAGHi.  appeal  to  the  equitable  jurisdiction  of  the  Court,  it  was  probably 
in  the  exercise  of  their  discretion  that  they  examined  the  deed, 
and  refused  to  interfere  when  it  was  shewn  to  be  invalid.  Then 
in  JBderton  y.  Jewdl(l)  the  question  arose  upon  the  demurrer  to  a 
plea,  and  the  Court  expressed  a  strong  opinion  that  the  certificate 
of  the  registration  of  an  inyalid  deed  could  have  no  effect,  though 
the  judgment  might,  perhaps,  be  supported  upon  other  grounds. 
This  was  succeeded  by  the  case  of  Leigh  v.  PendJehury  (2),  which 
was  on  a  similar  application  to  that  in  Dewhurd  v.  Ketihaw{i}, 
and  in  which  the  previous  decisions  were  followed. 

When  the  question  came  before  the  Court  of  Queen's  Bench,  in 
JJayd  V.  Harrison  (4),  Cockbum,  C.  J.,  thought  that  the  question 
was  concluded  by  the  three  cases  before  mentioned,  and  on  that 
ground  differed  from  the  other  judges,  who  sought  to  distinguish 
them,  and  held  that  the  sheriff  was  entitled  to  discharge  the 
debtor.  The  case  was  taken  to  the  Exchequer  Chamber  (5),  and 
the  three  previous  cases  were  again  cited ;  but  that  Court,  not  being 
bound  by  them,  upheld  the  decision  of  the  Court  of  Queen's  Bench 
without  attempting  to  distinguish  those  cases,  and  must,  I  think, 
be  taken  to  have  overruled  them.  It  is  true  that  the  question  in 
that  case  was  whether  the  sheriff  was  justified  in  releasing  the 
debtor,  but  that  depended  upon  the  construction  to  be  put  upon  the 
198th  section  of  the  Bankruptcy  Act,  1861.  There  can  be  no  doubt 
that  if  the  certificate  of  registration  of  an  invalid  deed  is  within 
the  198th  section,  it  will  entitle  the  debtor  to  his  release  as  well 
as  justify  the  sheriff  in  releasing  him,  since  it  is  to  have  the  effect 
of  an  order  of  protection  in  bankruptcy ;  and  the  Court  held  that, 
notwithstanding  the  use  of  the  expression  "  siich  deed,"  the  sheriff 
was  justified  in  releasing  the  debtor,  although  the  deed  was  invalid. 
The  word  "such"  cannot,  therefore,  have  the  effect  which  has 
been  contended  for  to-day  of  confining  the  section  to  valid  deeds^ 

(1)  14  C.  B.  (N.S.)  665 ;  32  L.  J.  (3)  1  H.  &  C.  726 ;  32  L.  J.  (Ex) 
(O.P.)256;   in  error,  16  0.  B.  (N.S.)      146. 

142 ;  33  L.  J.  (C.P.)  148.  (4)  6  B.  &  S.  26;  34  L.  J.  (QB) 

(2)  16  a  B.  (N.S.)  816;  33  L.  J.      97. 

(aP.)  172.  (5)  Law  Rep.  1  Q.  B.  502. 
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but  the  certificate  of  registration  of  an  invalid  deed  will  protect        1868 
the  debtor  as  an  invalid  order  in  bankruptcy  would.    It  was,  no       amm 
doubt,  in  the  contemplation  of  the  Court  that  their  decision    qq^'^q^j^ 
involved  the  riffhi  of  the  debtor  to  be  released,  and  Erie,  C.J., 
in  delivering  the  judgment  of  the  Court,  says :  ''  The  protection 
given  to  the  debtor  is  not  a  mere  privilege,  but  a  right  to  be  at 
once  discharged,  as  in  the  case  of  a  protection  in  bankruptcy." 

I  have  no  doubt,  after  reading  the  whole  judgment^  with  what 
view  those  words  were  used,  and  that  they  are  a  distinct  expres- 
sion  of  opinion  by  Erie,  C.J.,  of  the  right  of  the  debtor  to  be 
released.  If  we  were  to  hold  otherwise,  it  would  be  in  the  discre- 
tion of  the  sheriff  whether  he  would  release  the  debtor  or  not, 
which  might  lead  to  much  oppression  and  wrong.  No  hardship 
to  the  creditor  is  involved,  because  by  the  very  same  section  power 
is  given  to  the  court  of  bankruptcy  to  grant  leave  to  the  creditor 
to  issue  execution  notwithstanding  the  certificate.  In  the  case  of 
bankruptcy  the  protection  order  clearly  entitles  the  debtor  to 
release  until  the  bankruptcy  has  been  set  aside,  and  the  certificate 
of  the  chief  registrar,  though  not  quite  so  formal,  is  a  declaration 
by  the  proper  authority  of  the  debtor's  right  to  be  released,  which 
is  in  force  until  it  has  been  set  aside.  I  think,  therefore,  that  this 
rule  should  be  made  absolute. 

Btles,  J.  I  am  of  the  same  opinion.  It  is  unnecessary  to 
follow  my  Lord  through  all  the  authorities  he  has  referred  to.  It 
is  sufficient  to  say  that  I  concur  in  the  substance  of  his  observations 
upon  them.  I  have  had  this  question  repeatedly  before  me  at 
Chambers,  and  after  the  best  consideration  that  I  have  been  able 
to  bestow  on  the  subject,  it  seems  to  me  that  we  give  due  effect  to 
the  words  "such  deed"  in  the  198th  section,  by  saying  that  it 
means  such  a  deed  as  the  court  of  bankruptcy  (which  has  juris- 
diction over  the  matter)  has  by  filing  and  registration  pronounced 
to  be  prima  facie  a  good  deed.  The  certificate  to  that  effect  is  to 
be  available,  not  for  all  times  or  all  purposes,  but  for  the  ad  interim 
protection  of  the  debtor  from  process  against  his  person,  till  the 
protection  shall  be  revoked,  or  the  deed  declared  void  by  a  court 
of  competent  jurisdiction.  The  case  of  Skdion  v.  Symonds  (1) 
(1)  18  C.  B.  (N.S.)  418 ;  34  L.  J.  (C.P.)  151. 
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18C8  shews  that  at  this  period  of  the  proceedings  the  court  of  bank- 
Ann  mptcy  is  the  court  to  consider  the  circumstances,  and  to  pronotince 
CoLNAOHi  °^  *^®  personal  status  of  the  debtor  or  quasi  bankrupt.  Still,  the 
creditor  is  not  left  without  remedy.  He  may  apply  to  the  court 
of  bankruptcy  for  leave  to  issue  execution  or  to  set  aside  the  cer- 
tificate, or  he  may  bring  an  action  in  a  superior  court  to  try  the 
validity  of  the  deed.  That  being  so,  the  construction  we  now  put 
on  the  198th  section  protects  the  bankrupt  and  the  sheriff,  and  yet 
saves  the  ultimate  rights  of  all  persons.  If  it  were  otherwise,  a 
sheriff  or  a  judge  at  chambers,  in  every  case  of  execution  against 
the  person  of  a  quasi  bankrupt,  might  have  to  enter  into  the -con- 
sideration of  the  bankrupt's  circumstances,  and  of  the  sums  due 
to  every  one  of  the  bankrupt's  creditors,  scheduled  or  not>  which 
would  lead  to  endless  and  insuperable  difficulties,  and  irustrate  the 
object  of  the  section  in  giving  immediate  protection. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  By  the  Bank- 
.raptcy  Act,  1861,  the  certificate  of  the  filing  and  registration  of  the 
composition  deed  is  to  be  available  for  all  purposes  as  a  protection 
in  bankruptcy.  Now  a  protection  in  bankruptcy  gives  the  debtor 
an  absolute  right  to  be  discharged,  if  in  custody.  But  it  is  said,  that 
tlie  courts  have  put  the  construction  upon  the  act,  that  the  certi- 
ficate shall  not  afford  protection,  if  the  deed  itself  is  invalid.  If 
the  decisions  referred  to  had  not  been  questioned,  we  must  have 
given  effect  to  them ;  but  I  doubt  whether,  even  then,  they  ought  to 
have  bound  us,  now  that  the  question  has  arisen  as  a  matter  of  strict 
law.  Those  cases  were  decided  upon  applications  to  discharge  the 
debtor  out  of  custody ;  and  when  the  interference  of  the  Court  was 
invoked,  they  declined  to  interfere  in  a  summary  way  if  the  deed 
was  clearly  invalid.  It  is  well  known  that  this  court,  when  an 
appeal  is  made  to  its  summary  jurisdiction  will,  like  a  Court  of 
Equity,  refuse  to  interfere  when  it  would  be  inequitable  to  do  so, 
although  their  decision  might  be  different  if  the  matter  were 
before  them  as  a  question  of  strict  law.  But  the  case  of  X^^ 
V.  Harrison,  in  the  Exchequer  Chamber  (1),  led  to  a  judgment 
which  certainly  shews  that  when  the  case  comes  to  be  decided  as 

(1)  Law  B€(p.  1  Q.  B.  602, 
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a  matter  of  law,  those  cases  cannot  be  treated  as  authorities.  It  1868 
was  there  held  that  the  sheriff  is  justified  in  discharging  the  ameb 
debtor.  If  the  decision  rested  there,  the  reasons  for  it  would  seem  (V)lnaghi 
to  me  to  lead  to  the  consequence  that  if  the  sheriff  may  discharge 
the  debtor  he  mud  do  so.  The  legislature  could  not  have  meant 
to  leave  to  the  sheriff  to  decide  whether  he  should,  or  should  not, 
discharge  him.  It  would  be  inconvenient,  if  not  unconstitutional, 
to  leave  to  a  ministerial  officer  to  decide  whether  he  should  exe- 
cute the  writ  or  not  Nor  can  the  notice  given  to  the  sheriff, 
that  the  deed  was  invalid,  make  any  difference.  The  deed  was  not 
said  to  be  invalid  upon  the  face  of  it,  although  I  think  that  would 
not  make  a  difference  in  the  sheriff's  duty,  but  only  because  it 
was  not  signed  by  the  statutory  number  of  creditors.  Is  it  to  be 
supposed  the  legislature  intended  the  sheriff  to  decide  whether  the 
deed  was  sufficiently  signed  ?  He  would  have  to  inquire  into  all 
the  debts  in  a  way  which  it  requires  aU  the  intelligence  of  the 
courts,  to  guide  to  a  proper  result.  I  cannot  help  thinking  that 
Erie,  C.J.,  had  arrived  at  the  same  conclusion  as  ourselves,  for  in 
the  judgment  in  Harrison  v.  Lloyd  (1),  he  says,  "the  protection  given 
to  the  debtor  is  not  a  mere  privilege,  but  a  right  to  be  at  once  dis- 
charged.'* If  he  has  a  right,  the  Court  must  give  him  the  corre- 
sponding remedy.  It  has  been  pointed  out  by  my  learned  brothers, 
that  the  right  course  is,  for  the  creditor  to  apply  to  the  court  of 
bankruptcy  for  leave  to  proceed,  and  then  an  inquiry  may  take 
place  into  the  validity  of  the  deed.  I  think  the  remarks  of  my 
learned  Brother  Byles  on  the  difficulties  that  would  otherwise  arise 
are  of  great  weight.  Our  judgment  must  be  for  the  plaintiffs  as 
the  legitimate  result  of  the  decision  in  Lloyd  v.  flarrison  (1),  viz., 
that  if  the  sheriff  may  discharge,  he  must 

Ride  absolute. 

May  6.  Bdbinson,  Serjt,  moved  to  have  the  money  paid  out 
of  Court.    The  motion  was  opposed  by  Namiith. 

After  a  short  discussion,  Bovill,  C.  J.,  said  that  the  Court  having 
come  to  the  conclusion  that  the  learned  judge  who  made  the  order 
ought   not  to  have  imposed  the  condition,    the  rule   must  be 

(1)  Law  Rep.  1  Q.  B.  502. 
Vou  m,  2  K  2 
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1868       made  absolute  for  payment  of  the  money  to  Ames,  but  without 
Ameb       costs. 
CoJ;oHr.  BiOeaccordinffly. 

Attorney  for  plain tiflf:   W.  8.  Masternum, 
Attorney  for  defendant :  T.  8.  Ashwin. 


^f(t»j  8.  FORDHA^r  v.  THE  LONDON,  BRIGHTON,  AND  SOUTH  COAST 

""  RAILWAY  COMPANY. 

Railway  Company;  Xegligence  of  a  Servant — Contributory  Neyligeiux, 

The  plaintifT,  a  passenger  by  the  defendants'  railway,  was  in  the  act  of  getting 
into  a  third-class  carri^^  at  a  station,  the  train  not  being  in  motion.  Having  a 
parcel  in  his  right  hand,  he  placed  his  left  hand  on  the  back  of  the  open  door 
to  aid  him  iu  mounting  the  step.  Before  he  had  completely  entered  the  carriage, 
the  guard,  without  any  previous  warning,  forcibly  closed  the  door,  and  crashed 
the  plaintiffs  hand  between  the  door  and  the  door-post.  In  an  action  for  the 
injury  thus  sustained : — 

Hdd,  by  Byles  and  Keating,  J  J.,  that  the  jury  were  justified  in  finding,  in 
favour  of  the  plaintiff,  that  the  guard  was  guilty  of  negligence ;  and  that  there 
was  no  evidence  of  contributory  negligence  on  the  part  of  the  plaintifiT. 

Ileld^  by  Montague  Smith,  J.,  that,  by  putting  his  hand  in  the  position  he 
did,  knowing  that  the  door  was  about  to  be  closed,  the  plaintiff  was  guilty  of 
negligence  w^hich  contributed  to  the  injufy,  and  therefore  was  not  entitled  to 
recover. 

This  was  an  action  against  the  London,  Brighton,  and  South 
Coast  Eailway  Company,  to  recover  damages  for  an  injury  sustained 
by  the  plaintiff  through  the  negligence  of  one  of  the  company's 
servants. 

The  cause  was  tried  before  Byles,  J.,  at  the  Middlesex  sittings 
after  Hilary  Term  last.  The  facts  were  as  follows : — The  plaintiff, 
a  passenger  by  the  defendants'  railway,  at  about  eight  o'clock  in 
the  evening,  in  the  month  of  September,  was  in  the  act  of  getting 
into  a  third-class  carriage  at  the  Sydenham  station,  and,  having  a 
parcel  in  his  right  hand,  he  took  hold  of  the  back  part  of  the  open 
door  of  the  carriage  to  aid  him  in  mounting  the  step.  Before  he 
had  completely  entered  the  carriage,  and  before  the  train  had 
started,  the  guard  forcibly  closed  the  door,  and  crushed  the  plain- 
tiff's hand  against  the  door-post ;  and  for  the  injury  thereby  caused 
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the  plaintiff  brought  this  action.    There  was  contradictory  evidence        1868 
on  the  part  of  the  plaintiff  and  the  defendants  as  to  whether  the    fokdham 
guard  gave  any  warning  before  he  closed  the  door;  but  for  the    ^^' 
defendants  it  was  contended  that,  assuming  there  was  negligence  Bailvat  Oo. 
on  the  part  of  the  guard,  the  accident  would  not  have  happened  if 
the  plaintiff  had  not,  instead  of  availing  himself  of  the  Iiandle  at 
the  side  of  the  door,  improperly  placed  his  hand  upon  the  door  itself, 
and  that  he  was  not  entitled  to  recover,  by  reason  of  his  own  negli- 
gence which  contributed  to  the  injury. 

The  plaintiff's  witnesses  swore  that  there  was  no  handle  at  all, 
or,  if  there  was  one,  that  it  was  too  dark  to  see  it. 

The  learned  judge  left  it  to  the  jury  to  say  whether  the  injury 
was  caused  by  the  negligence  of  the  defendants'  servants,  and 
whether  the  plaintiff  had  by  his  conduct  so  tax  contributed  to  the 
accident  as  to  disentitle  him  to  sue. 

The  jury  answered  the  first  question  in  the  affirmative  and  the 
second  in  the  negative,  and  accordingly  returned  a  verdict  for  the 
plaintiff. 

Euddleston,  Q,C,,  in  Hilary  Term  last,  obtained  a  rule  nisi  to 
enter  a  nonsuit,  on  the  ground  that  there  was  no  legal  evidence  to 
support  the  verdict,  or  that  there  was  clear  evidence  of  contribu- 
tory negligence  on  the  part  of  the  plaintiff;  or  for  a  new  trial,  on 
the  ground  that  the  verdict  was  against  the  weight  of  evidence. 

Parry,  SerjLj  and  CampbeU  Foster,  shewed  cause.  The  plaintiff 
was  guilty  of  no  negligence ;  and,  if  he  was,  it  did  not  in  any 
degree  contribute  to  the  accident,  or  the  company's  servant  might 
by  the  exercise  of  reasonable  diligence  have  avoided  the  conse- 
quences of  it  To  warrant  a  verdict  for  the  defendants  on  the 
ground  of  contributory  negligence,  it  must  clearly  appear  that  the 
plaintiff's  negligence  was  such  that  without  it  the  accident  would 
not  have  occurred:  Tuffy.  Warman.  (1)  The  act  which  caused 
the  accident  was  the  guard  prematurely  slamming  to  the  door  of 
the  carriage;  and,  according  to  Davies  v.  Mann  (2),  although 
there  may  have  been  negligence  on  the  part  of  the  plaintiff,  yet, 
unless  he  might  by  the  exercise  of  ordinary  care  have  avoided  the 
consequences  of  the   defendants'  negligence,   he  is  entitled   to 

(I)  5  C.  B.  (N.S.)  573  ;  27  L.  J.  (C.P.)  322.  (2)  10  M.  &  \V.  546, 
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1868        recover.     Greenland  v.  Chaplin  (1)  is  to  the  same  effect,  in  which 

Fordham"  case  Pollock,  C.B.,  lays  down  the  rule  thus: — <*  A  person  who  is 

Bbighton    S^^*7  ^^  negligence,  and  thereby  produces  injury  to  another,  has 

Railway  Co.  no  right  to  say,  *  Part  of  that  mischief  would  not  have  arisen,  if 

you  yourself  had  not  been  guilty  of  some  negligence/    I  think 

that,  where  the  negligence  of  the  party  injured  did  not  in  any 

degree  contribute  to  the  immediate  cause  of  the  accident,  such 

negligence  ought  not  to  be  set  up  as  an  answer  to  the  action." 

Assuming,  therefore,  that  there  was  some  degree  of  want  of  care  on 

the  part  of  the  plaintiff,  if  the  defendants'  servants  could  by  tbe 

exercise  of  reasonable  care  have  avoided  the  consequences,  the 

defendants  are  liable. 

HudcUeslon,  Q.C.,  and  EerscheU,  in  support  of  the  rule.  Unless 
there  was  reasonable  evidence  of  negligence  on  the  part  of  tbe 
defendants'  servant,  the  learned  judge  should  have  withdrawn 
the  case  from  the  jury :  Cotton  v.  Wood.  (2)  **  Where,"  says 
Erie,  O.J.  (3),  "it  is  a  perfectly  even  balance  upon  the  evidence 
whether  the  injury  complained  of  has  resulted  from  the  want  of 
proper  care  on  the  one  side  or  on  the  other,  the  party  who  founds 
his  claim  upon  the  imputation  of  negligence  fails  to  establish  his 
case." 

[Byles,  J.  There  was  strong  evidence  to  shew  that  the  plain- 
tiff's person  was  not  fully  in  the  carriage  when  the  guard  closed 
the  door. 

Keating,  J.  In  considering  this  branch  of  the  rule,  we  must 
look  at  the  case  as  it  stood  at  the  end  of  the  plaintiff's  evidence.] 

In  Skelion  v.  London  and  North  Western  Railway  Company  (4), 
the  jury  found  that  there  was  no  contributory  negligence,  yet  the 
Court  held  themselves  bound  to  look  at  all  the  circumstances ;  and 
they  came  to  the  conclusion  that  the  cause  of  the  accident  was  the 
want  of  reasonable  care  on  the  part  of  the  deceased.  There  was 
clearly  evidence  of  contributory  negligence  on  the  part  of  the 
plaintiff  here.  And,  even  if  the  guard  was  guilty  of  negligence 
in  shutting  the  carriage  door  before  the  plaintiff  had  got  com- 

(1)  5  Ex.  243,  247 ;  19  L.  J.  (Ex.)  (3)  8  C.  B.  (N.S.)  at  p.  571 ;  29  L  J. 
293,  294.  (C.P.)  at  p.  334. 

(2)  8  C.  B.  (N.S.)  568  ;   29  L.  J.         (4)  Law  Rep.  2  C,  P.  631. 
(C.P.)  333. 
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pletely  into  the  carriage,   jet,  if  the  former  had  no  reason  to       1868 

anticipate  that  the  plaintiff's  hand  wonld  be  placed  where  it  was,  ^bdham 
the  injury  to  the  plaintiff  cannot  be  said  to  be  the  proximate  or    beiohtoh 

natural  consequence  of  the  guard's  negligence.  Railway  Co. 

Btles,  J.  I  am  of  opinion  that  this  rule  should  be  discharged. 
The  first  question  is,  whether  the  yerdict  for  the  plaintiff  should 
be  set  aside,  and  a  yerdict  entered  for  the  defendants,  on  the 
ground  that  there  was  evidence  of  contributory  negligence  on  the 
part  of  the  plaintiff.  That  question  was  left  to  the  jury,  and  they 
found  in  the  negative.  No  objection  is  taken  to  the  direction ; 
but  it  is  now  objected,  on  this  branch  of  the  rule,  that  the  jury 
ought  to  have  believed  the  evidence  of  contributory  negligence, 
and  to  have  found  for  the  defendants. 

It  has  been  already  observed  by  my  Brother  Keating,  that,  in 
considering  this  branch  of  the  rule,  we  must  look  at  the  case  as  it 
stood  at  the  end  of  the  plaintiff's  evidence.  It  is  entirely  a  ques- 
tion for  the  jury  whether  they  believed  the  defendants'  evidence  as 
to  the  negligence  imputed  to  the  plaintiff. 

Now,  negligence  on  the  part  of  the  defendants  is  not  on  this  part 
of  the  rule  disputed.  The  guard  shut  the  door  prematurely  before 
the  plaintiff  had  got  completely  id,  and  by  shutting  the  door  upon 
him  shoved  him  on  to  the  lap  of  a  fellow-passenger,  and  by  the 
same  act  jammed  his  finger  between  the  door  and  the  door-post. 
If  the  guard  had  not  slammed  the  door  when  and  as  he  did,  the 
injury  to  the  plaintiff  would  not  have  happened.  I  therefore  dis- 
agree with  the  ingenious  argument  of  Mr.  Herschell  when  he  says 
that  the  defendants'  negligence  was  not  the  proximate  cause  of  the 
injury.  The  finger  was  crushed  by  an  impetus  proceeding  imme- 
diately from  the  guard.  The  guard's  strength  was  the  power  at 
the  other  end  of  the  lever. 

What  is  the  imputed  negligence  on  the  part  of  the  plaintiff? 
No  doubt,  the  position  of  the  plaintiff's  hand  was  the  causa  sine 
qua  non.  The  question  for  the  jury  was  this, — was  the  position  of 
the  plaintiff's  hand  at  that  moment  a  negligence  which  caused  the 
accident  ?  The  plaintiff  was  a  third-class  passenger.  It  was  after 
dark.  He  saw  no  handle.  According  to  his  witnesses,  there  either 
was  none  to  see  or  no  light  to  see  it  by.     He  carried'  a  bundle. 
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1868       which  he  had  a  right  to  take  with  him  into  the  carriage.    He  had 

FoBDHAM    to  mount  with  that  bundle  a  considerable  height.    The  train  had 

Brighton    ^^*  started.    It  was  waiting.    The  plaintiff  did  not  keep  his  hand 

Bailwat  Co.  where  it  was  longer  than  was  necessary  to  enable  him  to  get  into 

the  carriage ;  for,  he  had  not  got  in  when  the  accident  occurred. 

The  jury  may  have  concluded  from  these  facts  that  the  plaintiff 
could  not  have  got  in  otherwise  than  he  did,  and  that  he  might 
reasonably  suppose  that  the  door  would  not  be  slammed  upon  him 
prematurely  and  without  previous  warning,  and  that,  if  this  had 
not  been  done  by  the  guard,  no  injury  would  have  happened;  so 
that  what  the  plaintiff  did  was  not  originally  negligence,  and  had 
not  become  negligence  contributory  to  the  accident. 

The  defendants  then  apply  for  a  new  trial,  on  the  ground  that 
the  verdict  was  against  the  weight  of  evidence.  With  respect  to 
this  branch  of  the  rule,  at  the  trial  I  made  several  observations  in 
favour  of  the  defendants,  perhaps  some  of  them  too  strongly  in 
their  favour.  I  cannot  but  admit  that,  if  the  verdict  had  been  in 
the  defendants'  favour,  I  should  not  at  the  time  have  disapproved 
of  it.  But  it  was  a  question  for  the  jury ;  and  it  is  now  (speaking 
for  myself  alone)  my  duty  to  defer  to  the  judgment  of  the  jury. 
And  I  do  it  now  the  more  readily,  because  I  cannot  help  men- 
tioning that  I  have  since  tried  a  case  of  a  similar  accident  happen- 
ing to  another  passenger  about  the  same  time,  at  the  same  station, 
from  the  same  cause.  (1)  The  jury  may  have  been  (as  they  often 
are)  far  better  judges  of  fiEtct  than  the  judge  presiding  at  the  trial  It 
seems  to  me,  therefore,  that  the  finding  should  not  be  disturbed 
on  either  ground. 

Keating,  J.  I  am  of  the  same  opinion.  Undoubtedly,  the 
cases  upon  this  subject  do  run  very  fine,  and  it  is  not  easy  to  deter- 
mine what  is  a  sufficient  case  to  be  left  to  a  jury ;  but  this,  I  think, 
was  one  which  could  not  be  withheld  from  them.  Mr.  Herschell 
has  very  ingeniously  argued  that,  even  if  the  guard  was  guilty  of 
negligence  in  shutting  the  carriage  door  before  the  plaintiff  had 
got  completely  in,  still,  as  he  had  no  right  to  anticipate  that  the 
plaintiflTs  hand  would  be  where  it  was,  the  injury  to  the  plaintiffs 
fingers  cannot  be  said  to  be  the  proximate  or  natural  consequence 
(I)  In  which  there  was  a  verdict  for  the  defendants. 
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of  the  guard's  negligence.  But,  upon  the  best  consideration  I  am  iscs 
able  to  bring  to  the  case,  I  think  the  accident  was  the  result  of  fordham 
admitted  negligence  on  the  part  of  the  guard.  It  has  been  con-  B^JJiroN 
tended  that  my  Brother  Byles  ought  to  have  nonsuited  the  plaintiff,  Railway  Co. 
because  of  the  contributory  negligence  on  his  part.  But  it  seems 
to  me  that  if  he  had  taken  upon  himself  to  decide  that  question, 
he  would  have  been  stepping  out  of  his  province.  It  was  not 
necessarily  negligence  in  the  plaintiff  to  put  his  hand  where  he 
did.  It  might  have  been  evidence  of  negligence :  but  there  might 
have  been  circumstances  to  induce  the  jury  to  think  it  was  not 
negligence.  At  the  close  of  the  plaintiff's  case,  there  was  no  evi- 
dence of  there  being  any  handle  to  enable  a  passenger  to  enter  a 
carriage  without  placing  his  hand  upon  the  door.  Bearing  in 
mind  that  the  train  was  standing  still  at  the  time,  and  that  the 
plaintiff  had  no  notice  that  the  door  was  about  to  be  shut  upon 
him,  the  jury  might  well  have  been  warranted  in  finding  that  it 
was  not  negligence  on  his  part  to  place  his  hand  where  it  was.  At 
all  events,  that  was  a  question  which  the  learned  judge  was  bound 
to  leave  to  them.  As  to  the  other  branch  of  the  rule,  my  Brother 
Byles  reports  to  us  that  the  verdict  was  not  so  contrary  to  the 
weight  of  evidence  as  to  justify  him  in  saying  that  he  is  dissatisfied 
with  it.     The  rule  will  therefore  be  discharged. 

Montague  Smith,  J.  I  agree  with  my  learned  Brothers  that 
it  is  difficult  in  these  cases  to  determine  what  does  and  what  does 
not  amount  to  contributory  negligence,  so  as  to  disentitle  the 
plaintiff  to  complain  of  negligence  on  the  part  of  the  defendant. 
But  it  strikes  me  that  the  plaintiff  in  this  case  clearly  was  guilty 
of  negligence  which  contributed  to  the  injury  which  he  sustained. 
He  was  getting  into  the  carriage.  Instead  of  availing  himself  of 
any  assistance  which  might  have  been  there,  having  a  parcel  in 
his  right  hand,  he  chose  to  place  his  left  hand  in  a  situation  of 
danger,  when  he  must  have  known  that  the  door  was  likely  soon 
to  be  closed  from  without  I  should  have  thought  res  ipsa  loquitur, 
and  that  the  case  might  well  have  been  withdrawn  altogether  from 
the  jury.  However  difficult  it  may  be  to  draw  the  line,  I  must 
confess  I  can  come  to  no  other  conclusion  from  the  evidence 
Imported  to  us  than  that  there  was  contributory  negligence  on  the 
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1868        part  of  the  plaintiff^  and  that  he  is  not  entitled  to  recoTer,  bat  that 
FoBDBAM     the  defendants  are  entitled  to  the  benefit  of  the  rule  in  Tuff\. 
Briohton     Wurman.  (1)    The  misfortune  of  which  the  plaintiff  complains 
Bailwat  Co.  would  not  have  happened  to  him  if  he  had  not  recklessly  thrust 
his  hand  into  a  place  of  danger.    There  was,  no  doubt,  some  negli- 
gence on  the  part  of  the  guard :  but  the  injury  to  the  plaintiff  was 
not  in  my  judgment  the  natural  consequence  of  that  negligence. 
The  act  of  the  guard  only  became  the  cause  of  the  mischief  by 
reason  of  the  plaintiff  having  put  himself  in  a  position  of  danger. 
The  difference  of  opinion  on  the  part  of  the  Court  is  rather  on  a 
matter  of  fact  than  of  law.    The  majority,  however,  being  in  favour 
of  the  plaintiff,  the  rule  will  be  discharged. 

BtUe  discharffed.  (2) 

Attorney  for  plaintiff:  ff.  Parry ,  Croydon. 
Attorneys  for  defendants :  Baxter,  Base,  Norton,  dt  Co. 


(1)  5  C.  B.  (N.S.)  573;  27  L.  J. 
(C.P.)  293. 

(2)  In  Bichardsan  v.  ITie  Metropdi- 
tan  BaUway  Company,  which  was  tried 
before  the  Becorder  in  the  Mayor's 
Court,  London,  on  the  26th  of  May 
last,  the  facts  were  as  follows: — The 
plamtiff  got  into  a  third-class  carriage 
at  King's  Cross,  placing  his  hand  on  the 
front  edge  of  the  door.  When  in,  but 
before  he  could  find  a  seat  (the  carriage 
being  already  full),  a  porter  closed  the 
door  upon  the  plaintiff's  thumb,  and 
injured  it  severely.  There  was  no 
evidence  as  to  the  state  of  the  light ; 
nor  did  it  appear  whether  or  not  there 
was  a  handle  bj  the  side  of  the  door. 
It  was  proved  that,  before  closing  the 
door,  the  porter  called  out,  **  Take  your 
seats !  take  your  seats  I"  and  the  plain- 
tiff admitted  that  he  had  his  hand  on 
the  door  for  half  a  minute  after  he 
had  entered  the  carriage.  It  was  ob- 
jected, for  the  defendants,  that  there 
was  no  case  for  the  jury.  The  learned 
Recorder  gave  leave  to  move  to  enter 
a  nonsuit ;  but  he  left  it  to  the  jury  to 
say, — first,  whether  there  was  n^li- 


gence  on  the  part  of  the  servants  of  the 
company ;  secondly,  whether  the  plain- 
tiff by  any  negligence  on  his  part  oon- 
tributed  to  the  accident  The  jury 
found  both  these  questions  in  favour  of 
the  plaintiff,  and  returned  a  verdict  for 
20?.  The  Recorder  reported  that  he 
thought  the  verdict  wrong  on  both 
points. 

E.  James,  in  Trinity  Term;  obtained 
a  rule  nisi  to  enter  a  nonsuit  Km^ 
shewed  cause,  relying  upon  Fordham  v. 
Brighton  BaUway  Company. 

1^  CouBT  made  the  rule  absolute, 
holding  the  case  to  be  distinguishable 
from  the  principal  case,  on  the  ground 
that  the  porter  had  merely  closed  the 
door  in  the  ordinary  and  proper  exer- 
cise of  his  duty,  after  due  warning; 
and  that  the  accident  was  solely  attri- 
butable to  the  plaintiff's  own  want  of 
caution,  in  leaving  his  hand,  after  he 
had  entered  the  carriage,  upon  a  door 
which  he  must  have  known  would  he 
shut  immediately. 

Attorney  for  plaintiff :  Haigh. 

Attorneys  for  defendants :  BvtMU. 
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AprUdO. 
Marine  Insurance — Jettison — Qentral  average  Contribution^  haw  estirnated.  .  — 

In  ascertaining  the  general  average  contribution  to  be  paid  by  the  shipowner  in 
respect  of  goods  jettisoned,  the  value  of  such  goods  is  to  be  taken  to  bo  the  sum 
which  it  may  fairly  be  assumed  they  would  have  been  worth  to  the  owner  at  the 
port  of  adjustment.  If,  from  the  circurostauoes,  and  the  damaged  condition  of 
the  rest  of  the  cargo,  it  may  fairly  be  assumed  that  the  jettisoned  goods  would, 
if  they  had  not  been  thrown  overboard,  have  arrived  in  the  like  damaged  condition, 
their  value  is  to  be  taken  to  be  the  sum  they  would  have  realized  as  damaged 
goods. 

A  ship  sailed  from  Liverpool  for  Calcutta  with  2000  tons  of  salt  on  board,  all 
belonging  to  one  merchant.  The  day  after  she  sailed,  the  ship  struck  on  a  bank 
on  the  Irish  coast,  and,  after  throwing  overboard  1000  tons  of  tbe  salt,  was  got  off 
and  put  back  to  Liverpool,  where  the  remainder  of  the  cargo  was  unloaded  and 
found  to  be  all  (with  the  exception  of  about  100  tons)  so  damaged  as  to  be  nearly 
unfit  to  be  forwarded,  and  worthless.  The  charterer  had  paid  1250?.  in  advance 
for  freight. 

In  an  action  by  the  owner  against  an  underwriter  on  the  ship,  to  recover 
a  general  average  contribution  in  respect  of  the  salt  so  jettisoned,  upon  a  case 
stated  for  the  opinion  of  the  Court  as  to  the  principle  by  which  tbe  averago^stater 
was  to  be  guided  in  ascertaining  the  value  of  the  jettisoned  goods : — 

Heldy  that,  in  ascertaining  the  contribution  to  be  paid  by  the  ship-owner  to  the 
owner  of  the  cargo,  in  respect  of  the  salt  jettisoned,  it  was  to  be  valued  at  the 
price  which  it  would  have  been  worth  at  Liverpool  had  it  been  brought  back  there, 
—the  average-stater  taking  into  account  the  probability  of  its  arriving  at  the  port 
of  adjustment  in  a  sound  or  a  damaged  state,  or  in  a  state  in  which  it  could  have 
been  forwarded,  so  as  to  take  advantage  of  the  pre-paid  freight. 

Declaration  on  a  policy  of  marine  insurance,  averring  a  total 
loss  of  the  ship  by  the  perils  insured  against  Pleas :  1.  Non 
assumpsit.  2,  A  denial  of  the  loss.  3.  Payment  before  action. 
Issue  thereon. 

The  cause  was  tried  before  Blackburn^  J.^  at  the  Liverpool 
winter  assizes,  1866,  when  a  verdict  was  found  for  the  plaintiff 
for  200Z.,  subject  to  the  opinion  of  the  Court  upon  the  following 
case: — 

1.  The  plaintiff  is  a  merchant  carrying  on  business  at  Liverpool, 
and  is  the  owner  of  the  ship  Savoir  Faire.  The  defendant  is  an 
underwriter  also  carrying  on  business  at  Liverpool. 

2.  On  the  5th  of  October,  1865,  the  plaintiff  effected  a  policy 
of  insurance  on  the  Savoir  Fatre  at  and  from  London  to  Liverpool, 
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1868        while  there,  and  thence  to  Calcutta.    This  policy  was  underwritten 
Flvtoheb  ~  l>y  the  defendant  for  175?. 

3.  In  September,  1865,  Messrs.  Gladstone  &  Co.,  of  Liverpool, 
purchased  by  order  and  for  account  of  Messrs.  Whitworth,  of  Man- 
chester, a  large  quantity  of  salt,  for  shipment  to  Calcutta ;  and,  in 
order  to  carry  the  salt  to  its  destination,  they  chartered  the  Savoir 
Faire,  and  loaded  on  board  her  a  cargo  of  salt,  consisting  of  1961| 
tons.  By  the  terms  of  the  charterparty  freight  was  to  be  288.  per 
ton  on  the  quantity  delivered ;  such  freight  to  be  paid,  1250Z.  in 
cash  on  the  sailing  of  the  vessel,  less  three  months'  interest  and 
cost  of  insurance,  and  the  remainder  on  the  right  delivery  of  the 
cargo. 

4.  In  cases  where  vessels  are  chartered  to  carry  salt  to  India,  it 
is  the  universal  practice  for  the  ship-owner  to  stipulate  in  the 
charterparty  for  payment  in  advance  of  from  one-third  to  one-half 
of  the  freight,  less  the  cost  of  insurance  of  such  advance. 

5.  In  the  present  case,  Messrs.  Gladstone  &  Co.,  under  the  pro- 
visions of  the  charterparty,  paid  to  the  plaintiff  the  lump  sum  of 
1250Z.,  less  cost  of  insurance  effected  thereon,  on  behalf  of  Messrs. 
Whitworth,  on  account  of  the  freight  of  the  Savoir  Faire,  before 
she  sailed  from  LiverpooL 

6.  On  the  6th  of  November,  1865,  the  Savoir  Faire  sailed  from 
Liverpool  for  Calcutta,  with  the  salt  on  board.  On  the  7th  of 
November,  she  struck  on  a  bank  called  the  Blackwater  Bank,  not  far 
from  Wexford,  on  the  coast  of  Ireland,  and  remained  on  this  bank 
till  the  12th  of  November,  when  she  was  floated  off. 

7.  With  a  view  to  float  the  vessel  off  the  bank,  and  so  preserve 
her  and  the  residue  of  the  cargo,  about  1000  tons  of  salt  wer& 
thrown  overboard.  On  the  13th  of  November,  the  ship  was  towed 
back  to  Liverpool ;  and  on  the  same  evening  was  hauled  into  the 
Canning  Basin. 

8.  On  the  18th  of  November,  she  was  surveyed ;  and,  in  pursu- 
ance of  the  recommendation  of  the  surveyors,  the  remaining  cargo 
was  discharged.  It  consisted  of  about  960  tons  of  salt,  and  was 
all  damaged  except  about  100  tons,  which  was  still  sound.  The 
salt  which  was  found  to  be  damaged  had  been  damaged  by  water 
which  liad  got  through  the  bottom  of  the  ship  whilst  she  was  on 
the  bank,  and  during  her  voyage  from  thence  to  Liverpool. 
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9.  The  repairs  of  the  yessel  were  proceeded  with  with  all  possible        1868 
despatch ;  and,  when  she  was  nearly  ready  for  sea,  the  plaintiff    FLsituR 
applied  to  Messrs.  Gladstone  &  Co.  for  another  cargo  of  salt.   They,  Aunj^pgR 
however,  declined  to  furnish  one. 

10.  If  the  100  tons  of  sound  salt  had  been  re-shipped,  it  would 
have  been  necessary  to  have  taken  on  board  in  addition  500  tons  of 
ballast  or  cargo  to  stiffen  the  ship  and  render  her  fit  for  the 
voyage. 

11.  The  salt  brought  back  to  Liverpool  in  the  Savoir  Faire  was 
discharged  on  the  quay ;  and,  in  consequence  of  the  sound  portion 
being  placed  in  contact  with  the  damaged  portion,  or  from  some 
other  cause,  the  whole  became  more  or  less  damaged,  and  was  sold 
by  auction,  for  the  benefit  of  whom  it  might  concern,  with  the  con- 
currence of  Messrs.  Gladstone  &  Co.,  and  only  produced  35L 

12.  As  soon  as  the  vessel  was  repaired,  and  Messrs.  Gladstone 
&  Go.  had  declined  to  provide  another  cargo,  the  plaintiff  shipped 
a  cargo  of  salt  to  Calcutta  on  his  own  account,  which  arrived  quite 
safe,  and  was  sold  on  arrival,  at  a  considerable  profit. 

The  question  for  the  Court  was,  upon  what  principle  the 
general  average  contribution  of  the  ship-owner  to  the  cargo  owner 
in  respect  to  the  salt  jettisoned  should  be  ascertained :  the  plain- 
tiff contending  that,  the  value  of  the  salt  jettisoned  should  be 
taken  to  be  either  the  price  it  would  have  been  sold  for  at  the 
port  of  destination,  deducting  freight,  duty,  and  landing  expenses ; 
or  the  cost  price  of  the  salt  plus  the  freight  paid  in  advance, 
together  with  shipping  charges  and  premiums  of  insurance:  the 
defendant  contending  that  the  salt  jettisoned  should  be  valued  at 
the  price  at  which  it  would  have  been  sold  at  Liverpool  had  it 
been  brought  back  there ;  or  that,  if  the  freight  paid  in  advance 
was  to  be  taken  into  account  in  estimating  the  general  average 
contribution  to  be  paid  by  the  cargo  owner  to  the  ship-owner,  the 
freight  at  risk  must  equally  be  taken  into  account  on  the  other 
side. 

The  parties  were  agreed  that,  after  the  Court  should  have 
decided  the  above  question,  the  claims  of  the  plaintiff  against  the 
defendant  under  the  policy  should  be  settled  by  an  average-ad- 
juster, to  be  named  by  a  judge  at  chambers,  and  the  verdict  found 
for  the  plaintiff  should  be  allowed  to  stand,  or  be  reduced,  or  be 
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1868       vacated,  and  instead  thereof  a  verdict  for  the  defendant,  according 
Flktoher    to  his  finding. 

V, 

Temple,  Q  C.  (G.  H.  Hopwood  with  him),  for  the  plaintiff.  There 
are  no  decided  cases  in  our  courts  as  to  the  mode  in  which  the 
value  of  goods  jettisoned  is  to  be  estimated.    The  true  principle 
would  seem  to  be,  to  take  the  value  of  the  goods  at  the  port  of 
destination,  deducting  the  freight,  duty,  and  landing  expenses;  or 
the  cost  price,  plus  the  freight  paid  in  advance,  together  with 
shipping  charges  and  premiums  of  insurance :    Amould  on  In- 
.surance,  3rd  ed.,  by  Maclachlan,  811  :  and,  if  the  freight  paid 
in  advance  is  to  be  taken  into  account  in  estimating  the  general 
average  contribution,  the  freight  at  risk  must  not  be  taken  into 
account  on  the  other  side.    It  is  true  that  Amould,  at  p.  817, 
in  common  with  the  other  text-writers  on  the  subject,  lays  it  down, 
that,  '^  in  case  of  a  general  average  loss  at  the  commencement  of 
the  voyage,  and  the  ship  in  consequence  putting  back  into  the 
port  of  loading,  the  adjustment  should  be  settled  there ;  and  the 
contributory  value  of  the  goods  would  be  *  their  cost  on  board, 
without  insurance,'  i.e.  the  amount  of  tradesmen's  bills  and  ship- 
ping charges,  '  such  being  the  value  at  risk.' "    But  no  rule  is  laid 
down  for  determining  how  near  the  port  of  departure  the  loss  must 
take  place ;  and  there  seems  to  be  no  reason  why  one  rule  should 
apply  to  the  commencement  and  a  different  one  to  the  conclusion 
of  the  voyage.    The  mode  of  stating  this  exception  to  the  general 
rule  in  Benecke,  p.  288,  and  in  Abbott  on  Shipping,  11th  ed.  p.  550, 
and  Phillips  on  Insurance,  3rd  ed.  s.  1364,  is  equally  indefinite. 
Upon  principle,  the  owner  of  the  goods  ought  to  be  compensated 
for  his  loss  of  profit ;  and  his  right  should  not  be  affected  by  the 
circumstance  of  the  vessel  being  compelled  to  put  back  to  its 
port  of  departure.    Here  the  vessel  did  go  eventually  to  Calcutta, 
though  with  a  fresh  cargo  put  on  board  by  the  ship-owner:  the 
case  is,  therefore,  distinguishable  from  Tudor  v.  Macomber  (1),  in 
which  the  value  of  the  goods  at  the  port  of  shipment  was  adopted, 
on  the  ground  that  the  vessel  had  never  proceeded  to  her  port  of 
destination.    Even  if  the  goods  are  not  to  be  estimated  at  their 
value  at  the  port  of  destination,  the  plaintiff  will  be  entitled,  in 

(1)  14  Pick.  Mass.  Ca.  34. 
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addition  to  tlie  value  of  the  salt  at  Liverpool,  to  the  sum  of  1250Z.        1868 
freight  paid  in  advance,  which  cannot  be  recovered  back,  and  is     FLsrcnKB 
therefore  within  the  meaning  of  **  shipping  charges."  Amcxanukr. 

MeUtshy  Q.G.  {Hersehdl  with  him),  contra.     The  defendant  is 
bound  only  to  put  the  plaintiff  in  the  same  position  he  would 
have  been  in  if  his  goods  had  not  been  jettisoned.    Now,  it  is 
found  by  the  case  (par.  11)  that  the  salt  which  remained  on  board 
was  so  much  damaged  that  it  realized  only  35Z.     Suppose  the 
owner  of  the  salt  which  was  jettisoned  were  not  also  the  owner  of 
that  which  was  brought  back — if  he  were  paid  its  full  undamaged 
value,  he  would  not  only  be  indemnified,  but  would  gain  largely 
by  his  goods  being  selected  for  the  purpose  of  being  thrown  over- 
board.    The  passages  from  Arnould  relied  upon  by  the  plaintiff 
relate  only  to  the  case  where  the  remainder  of  the  goods  are  un- 
injured :  and  Benecke,  who  seems  to  be  followed  by  all  the  later 
text-writers,  says,  at  pp.  289,  290 :  *'  If,  after  a  jettison,  or  after 
a  voluntary  sacrifice  of  anchors,  cables,  &c.,  ship  and  cargo  are 
entirely  lost,  no  contribution  can  take  place,  because  the  articles 
sacrificed,  had  they  remained  in  the  vessel,  would  likewise  havc^ 
been  lost ;  so  that  the  situation  of  the  proprietor  would  have  been 
the  same  in  either  case.    For  the  same  reason,  if  part  of  the  goods 
on  board  happen  to  be  damaged  during  the  jettison,  or  if  part 
of  the   articles  saved  be  afterwards  damaged  or  destroyed,  tho 
proprietor  of  the  goods  cast  overboard  cannot  be  entitled  to  a 
restitution  of  the  whole,  whether  the  vessel  reach  the  place  of  her 
destination  or  not ;   for,  then  he  would  be  benefited  by  the  jetti- 
son, to  the  prejudice  of  the  otlier  parties."     This  is  adopted  by 
Arnould  (3rd  ed.  800);  but  Phillips,  in  his  edition  of  Stevens 
and  Benecke  (p.  231,  n.),  differs  from  it,  but  only  to  this  extent, 
that  he  considers  that  the  burthen  of  proving  as  a  matter  of  fact 
that  the  goods  jettisoned  would  have  been  damaged  had  they 
remained  on  board,  rests  upon  the  ship-owner;  and  that  it  is  not 
to  be  assumed  as  a  matter  of  law  that  they  would  have  been  in  the 
same  condition  as  the  goods  which  remained  on  board.    It  will, 
however,  lead  to  great  difficulties  if  all  the  probabilities  with 
regard  to  the  goods  have  to  be  investigated;  and  the  rule  laid 
down  by  Benecke,  though  not  strictly  accurate,  will  probably  lead 
to  the  least  injustice.    The  value  at  the  port  of  departure  must 


380  COUET  OP  COMMON  PLEAS.  [L.  R. 

1868  be  taken  in  this  case,  and  not  at  the  port  of  destination.  By  the 
Fletcher  Rliodian  Code,  the  goods  were  always  valued  at  their  invoice  price. 
Alexander.  ^^^^  Consolato  del  Mare  ordains  that,  if  the  accident  happens  in 
the  first  hfijf  of  the  voyage,  the  jettison  shall  be  paid  at  cost-price, 
and  if  in  the  latter  half  of  the  voyage,  at  the  price  the  goods 
would  have  realized  at  the  port  of  discharge :  Benecke,  p.  287. 
But  the  rule  now  adopted  in  England,  as  appears  from  all  the  text- 
writers,  is,  that,  if  the  jettison  takes  place  near  the  port  of  depar- 
ture, and  the  vessel  returns  to  it^  and  the  voyage  is  never 
completed,  the  value  of  the  goods  at  that  place  is  to  be  taken. 
Here,  the  voyage  was  never  completed ;  for,  although  the  vessel 
subsequently  reached  Calcutta,  it  was  upon  a  totally  different  ad- 
venture. The  freight  paid  in  advance  is  not  to  be  taken  into 
account  in  estimating  the  general  average  contribution ;  for,  if  the 
goods  had  not  been  jettisoned,  but  had  returned  damaged  to  Liye^ 
pool,  and  been  there  sold,  as  the  salt  which  remained  on  board  was, 
the  freight  advanced  would  have  been  equally  lost.  If  the  rale 
laid  down  by  Phillips  be  adopted,  instead  of  that  of  Benecke,  and 
the  fact  proves  to  be  that  the  jettisoned  salt,  from  better  stowage, 
or  for  some  other  reason,  could  not  have  been  injured,  then  a 
further  question  would  arise,  viz.  whether  the  vessel  could  hare 
proceeded  to  Calcutta  with  that  portion  of  the  cargo ;  as,  if  she 
could,  the  plaintiff  might  probably  have  earned  the  freight  which 
he  has  lost.  This  shews  the  great  difficulties  which  will  resnlt 
unless  the  practical  rule  as  stated  in  Benecke,  p.  290,  be  adopted. 
TempUy  Q.C.,  was  heard  in  reply. 

BoviLL,  C. J.  By  this  special  case  the  Court  is  asked  to  decide 
the  principle  by  which  the  average-stater  is  to  be  governed  in 
estimating  the  general  average  contribution  to  be  paid  by  the 
ship-owner  to  the  owner  of  the  cargo  in  respect  of  the  salt  jetti- 
soned. Two  principles  were  suggested  in  argument  on  the  part  of 
the  plaintiff, — ^first,  that  the  average-stater  should  take  the  value 
of  the  goods  at  the  port  of  destination, — or,  secondly,  the  invojce- 
price,  plus  the  freight,  shipping  charges,  and  premiums  of  in- 
surance. The  defendant,  on  the  other  hand,  insists  that  the 
proper  estimate  is,  the  value  of  the  goods  at  the  port  of  adjostr 
ment.     Another  subordinate  question  arises,  as  to  what  shoold 
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liappen  in  the  Qvent  of  the  goods  arriving  there  in  an  unsound        1868 
state,  and  what  if  they  arrived  perfectly  sound.    Speaking  gener-    Ft.«Trm 
ally^  I  adopt  the  defendant's  view^  and  not  either  of  those  sug- 
gested by  the  plaintiff.     The  general  principle,  as  to  ^hieh  there 
is  no  serious  doubt  or  difficulty,  is,  that^  where  the  goods  of  one 
are  sacrificed  for  the  general  safety  of  the  whole,  all  are  to  con- 
tribute according  to  the  benefit  they  severally  derive  therefrom. 
The  rule  is  shortly  and  clearly  stated  in  Marshall  on  Insurance, 
4th  ed.  by  Mr.  Justice  Shoe,  p.  424 :  "  In  the  case  of  jettison,  which 
is,  where  the  goods  of  a  particular  merchant  are  thrown  overboard 
in  a  storm,  which  may  be  lawfully  done,  to  save  the  ship  from 
sinking ;  or  where  the  masts,  cables,  anchors,  or  other  furniture  of 
the  ship  are  cut  away  or  destroyed,  for  the  preservation  of  the 
whole ;  or  where  salvage  is  paid  to  re-captors,  or  money  or  goods 
are  given  as  a  composition  to  pirates  to  save  the  rest ;  or  where  a 
ransom  (when  that  was  legal)  was  agreed  to  be  paid  to  an  enemy 
or  pirate  for  liberating  the  ship ;   or  an  expense  is  incurred  in 
reclaiming  her,  or  defending  a  suit  in  a  foreign  court  of  Admiralty, 
and  obtaining  her  discharge  from  an  unjust  capture  or  detention ; 
in  these,  and  the  like  cases,  where  any  sacrifice  is  deliberately  and 
voluntarily  made,  or  any  expense  fairly  and  bona  fide  incurred,  to 
prevent  a  total  loss  or  some  great  disaster,  such  sacrifice  or  ex- 
pense is  the  proper  subject  of  a  general  contribution,  and  ought  to 
bo  rateably  borne  by  the  owners  of  the  ship,  freight,  and  cargo,  so 
that  tiie  loss  may  fall  equally  on  all^  according  to  the  equitable 
maxim  of  the  civil  law,  '  Nemo  debet  locupletari  aliena  jactura.' 
The  application  of  this  principle  was  understood  by  the  Ehodians, 
whose  regulations  on  this  subject  were  adopted  into  the  Boman 
law,  and  make  an  important  head  in  the  Digest,  under  the  title 
De  Lege  Ehodia  de  Jactu  (1) ;  the  leading  principle  of  which  is^ 
*  Omnium  contributione  sarciatur,  quod  pro  omnibus  datum  est.  . .  . 
^quissimum  enim  est  commune  detrimentum  fieri  eorum  qui, 
propter  amissas  res  aliorum,  consecuti  sunt  ut  merces  suas  salvas 
habuerunt.' "  (2)    The  general  principle  thus  stated  is  acted  upon 
in  all  Courts  and  in  all  countries :  but,  in  its  application,  different 
countries  have  adopted  different  rules.     It  becomes  necessary  in 
this  case  to  ascertain  and  determine  what  rule  is  to  prevail  where 
(1)  Dig,  lib.  14,  tit.  2.  (2)  Dig.  lib.  14,  tit.  2,  as.  1  &  2. 
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3868        a  ship  has  started  on  a  voyage  from  one  country  to  another,  and,  a 
Fjlbtcheb    jettison  having  taken  place,  the  voyage  has  been  brought  to  an  end 
AiEXASBEB.  ^^^^^  ^^^  arrival  at  her  port  of  destination.    Where  the  adjust- 
ment is  to  take  place  at  the  port  of  ultimate  destination,  there 
seems  to  be  no  doubt  as  to  the  application  of  the  principle  upon 
which  the  estimate  is  to  be  made.    I  take  the  rule  to  be  as  stated 
in  Marshall,  4th  ed.  p.  502,  that,  "in  cases  of  general  average, 
the  things  saved  contribute,  not  according  to  the  prime  cost,  but 
according  to  the  price  for  which  they  may  be  sold  at  the  time  of 
settling  the  average.    Non  quanti  empt»  sunt,  sed  quanti  veniri 
possunt,  is  the  rule  of  the  Bhodian  law.  (1)     The  same  is  adopted 
in  the  laws  of  Wisbuy."  (2)     And,  with  regard  to  the  adjustment 
at  the  port  of  destination,  where  the  goods  are  delivered  and 
freight  earned,  the  goods  are  taken  at  their  value  at  that  place, 
including  the  freight.     If,  however,  after  the  jettison  or  the  mat- 
ter which  is  the  subject  of  average  has  arisen,  the  remainder  of 
the  goods  are  totally  lost,  and  so  no  benefit  accrues  to  the  owners 
of  the  other  goods  from  the  jettison,  no  contribution  can  be 
claimed.    The  whole  law  on  the  subject  is  founded  on  the  prin- 
ciple that  the  loss  to  the  individual  whose  goods  are  sacrificed  for 
the  benefit  of  the  rest  is  to  be  compensated  according  to  the  loss 
sustained  on  the  one  hand  and  the  benefit  derived  on  the  other. 
In  this  case,  the  adventure  being  in  progress,  the  vessel  in  conse- 
quence of  the  damage  she  had  sustained  put  back  to  Liverpool. 
The  ship  might  have  been  repaired,  and  might  have  prosecuted 
her  voyage  and  completed  the  adventure.     A  large  portion  of  the 
cargo,  however,  had  been  thrown  overboard ;  the  greater  part  of 
that  which  was  brought  to  Liverpool  was  damaged,  and  not  fit  to 
be  forwarded.     The  charterers,  who  had  paid  a  large  sum  for 
freight,  did  not  think  fit  to  forward  it.     The  ship  was  otherwise 
employed ;   and  the  voyage  was  broken  up  at  Liverpool,  at  the 
time  and  under  the  circumstances  stated  in  the  ciise.     Liveipool, 
therefore,  was  the  place  at  which  the  average  contribution  was  to 
be  adjusted,  and  the  time  for  adjustment  was,  on  the  arrival  of  the 
vessel  at  Liverpool.     The  adjustment  must  be  according  to  the 
law  of  England ;  and  it  seems  to  me  that  the  value  must  be  deter- 
mined at  Liverpool.     In  dealing  with  the  question  at  issue,  wliich 
(1)  Dig.  lib.  14,  tit.  2,  s.  4.  (2)  Art.  20  and  39. 
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is,  the  value  at  which  the  goods  jettisoned  are  to  contribute,  the        1868 
ultimate  place  of  destination  seems  to  me  to  have  no  application.     Fletcubb 
The  voyage  having  been  broken  np  at  Liverpool,  Calcutta  was  not  alexaniwr. 
the  place  of  adjustment.     The  value  of  the  goods,  therefore,  at 
their  ultimate  port  of  destination  has  nothing  to  do  with  the 
question. 

It  is  contended  on  behalf  of  the  plaintiff,  that,  in  order  to  arrive  at 
the  value  of  the  goods  jettisoned,  for  the  purpose  of  the  average  con- 
tribution, you  must  take  the  value  at  the  time  of  shipment,  adding 
thereto  the  shipping  charges  and  premiums  of  insurance,  and  the 
freight  paid  in  advance.    It  seems  to  me  that  many  of  the  rules  which 
are  found  in  the  ordinary  text-books  upon  the  subject  of  average 
contribution,  are  rules  rather  of  convenience  than  of  i)ositive  law. 
Cost   price,  with  shipping  charges  and  premiums  of  insurance, 
will  probably  in  most  cases,  pretty  accurately  represent  the  value 
of  the  goods  in  an  undamaged  condition,  where  they  are  not 
carried  to  their  destination.    But,  though  that  may  in  most  cases 
be  a  very  convenient  and  correct  nile,  the  amount  of  contribu- 
tion must  depend   on  the  actual  value  of  the  goods  jettisoned. 
Now,  it  is  clear  that  the  value  of  the  goods  at  the  time  of  tho 
jettison  is  not  to  be  taken  as  the  test,  because,  if  the  whole  ad- 
venture is  afterwards  brought  to  an  end  by  the  loss  of  ship  and 
cargo,  there  will  be  no  contribution  at  alL     The  rules  as  to  con- 
tribution and  adjustment  seem  to  me  to  depend  upon  the  pro- 
bable state  of  things  at,  and  to  have  reference  to,  the  time  and 
place  of  adjustment,  that  is  to  .say,  when  and  where  the  adjust- 
ment ought  to  take  place.    If  the  goods  jettisoned  were  in  such 
a  condition  that  they  would  in  all  probability  have  arrived  un- 
damaged at  the  place  of  adjustment,  I  see  no  reason  why  their 
value  at  the  time  of  the  jettison  should  not  be  taken.    It  may 
be  that  they  were  packed  in  cases  impermeable  to  water,  so  that 
they  were  not  likely  to  receive  damage  from  anything  which 
might  occur  during  the  voyage.     On  the  other  hand,  it  may  be 
that,  if  they  had  not  been  thrown  overboard,  they  would  not  in  all 
probability  have  arrived  at  their  destination  in  a  sound  or  saleable 
condition.  In  the  latter  case,  what  would  be  the  loss  of  the  person 
whose  goods  were  thrown  overboard  ?  Clearly  not  the  value  of  the  ! 
goods  in  a  sound  state.     In  the  present  case,  it  is  almost  a  matter  ; 
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of  certainty  that,  if  the  salt  whicli  was  jettisoned  had  remained  on 
board,  it  could  not  have  reached  the  port  of  adjustment^  liverpool, 
in  a  sound  state.  What,  then,  is  the  loss  which  the  owner  has  sus- 
tained by  the  jettison  ?  The  only  loss  I  can  suggest  is,  the  Talue 
of  the  salt  if  it  had  arrived  in  an  unsound  state.  Here,  the  entire 
cargo  was  salt,  consisting  of  about  2000  tons.  Of  these  1000  tons 
were  thrown  overboard.  The  rest,  being  brought  to  Liverpool,  was 
found  to  be  all  damaged  except  about  100  tons.  If  we  were  asked 
to  come  to  a  determination  upon  the  facts,  I  should  have  required 
a  fuller  detail  than  that  which  has  been  submitted  for  our  con- 
sideration. But  I  am  unwilling  to  send  the  case  back,  or  to 
decline  to  lay  down  the  principle  by  which  I  think  the  average- 
stater  ought  to  be  guided  in  making  the  adjustment.  That  prin- 
ciple is,  I  think,  correctly  stated  by  Mr.  Amould,  in  the  passage 
relied  on  by  Mr.  Mellish,  as  follows  (1) :  ^'  If,  after  jettison  of  part, 
the  rest  of  the  cargo  arrives  in  a  damaged  state,  owing  to  causes 
which  would  equally  have  affected  the  goods  jettisoned  had  they 
remained  on  board,  the  amount  at  which  the  jettisoned  goods 
should  be  contributed  for  is,  the  net  sum  they  would  have  realized 
in  a  damaged  state."  That  is  entirely  in  accordance  with  what  is 
said  by  Mr.  Serjt  Marshall  (2) :  *^  The  first  price  of  a  thing  does 
not  always  afford  a  sure  criterion  to  ascertain  its  true  value. 
It  may  have  been  bought  very  dear  or  very  cheap.  The  circum- 
stances of  time  and  place  cause  a  continual  variation  in  the  price 
of  things.  For  this  reason,  in  cases  of  general  average,  tiie  things 
saved  contribute,  not  according  to  the  prime  cost,  but  according  to 
the  price  for  which  they  may  be  sold  at  the  time  of  settling  the 
average."  The  cost  price  of  the  salt  under  the  circumstanoes  of 
this  case  would  not  represent  its  value.  What  benefit  did  the 
owners  of  the  rest  of  the  adventure, — of  the  salt  which  was  brought 
back, — derive  from  the  jettison  ?  It  arrived  in  a  damped  state. 
They  clearly,  therefore,  could  not  be  benefited  to  the  extent  of  the 
cost  price,  but  at  the  utmost  to  the  value  of  that  which  they 
received  back  at  the  port  of  adjustment.  If,  then,  that  be  the 
principle  upon  which  the  average  is  to  be  adjusted  as  against  tiie 
owner  of  the  goods  brought  back,  justice  would  seem  to  require 

(1)  Arnould  on  Insurance,  3rd  ed.  vol.  2,  p.  809. 

(2)  Marab.  Ins.  4th  ed.  p.  602. 
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that  the  same  measure  of  value  shotdd  in  this  case  be  applied  to        ises 
the  goods  jettisoned.    If  that  be  so,  there  are  two  diflFerent  snppo-    ylktcbar' 
sitions  which  the  Court  must  deal  with, — first,  that  the  goods 
would   arrive  in  a  damaged  state, — secondly,  that  they  would 
arrive  sound.     If  the  salt  which  was  thrown  overboard  would  have 
arrived  at  Liverpool  in  a  damaged  state,  I  am  of  opinion  that  its 
value  for  the  purpose  of  contribution  to  general  average  must  be 
taken  to  be  what  it  would  realize  in  such  damaged  state.    In  all 
probability  it  would  have  arrived  in  the  same  condition  as  the  rest 
arrived  in ;  and  therefore  what  happened  as  to  that  may  be  a  very 
good  guide  for  the  average-stater:  but  we  cannot  lay  it  down  as  a 
rule  of  law.     I  do  not  see  what  other  value  the  salt  could  have,  if 
it  was  not  worth  forwarding,  than  what  it  would  sell  for  at  liver- 
pool;  and,  in  that  view,  the  freight  paid  in  advance  would  not  add 
one  penny  to  its  value.    Then,  take  the  other  supposition.   Assume 
that  the  salt  which  was  jettisoned  would,  if  it  had  not  been  thrown 
overboard,  have  arrived  in  a  sound  condition,  either  in  whole  or  in 
part.     There  again  the  test  is,  to  ascertain  the  value  of  the  salt. 
In  dealing  with  that  question,  regard  must  be  had  to  the  pos- 
sibility that  it  might  have  been  in  such  a  condition  as  to  make  it 
worth  the  merchant's  while  to  re-ship  it  as  soon  as  the  vessel  was 
repaired  and  fit  for  the  voyage.    If  that  should  appear  to  be  the 
probable  state  of  things,  as  the  owner  would  not  have  sold  the  salt 
because  its  value  was  greater  than  its  mere  cost,  inasmuch  as  he 
had  paid  freight  upon  it  in  advance,  then  a  proportionate  part  of 
the  pre-paid  freight  would  seem  properly  to  form  an  element  in 
ascertaining  its  value  for  contribution.     If  the  vessel  was,  as  would 
appear,  to  be  the  fact,  in  such  a  condition  that  she  could  reasonably 
have  been  repaired  so  as  to  pursue  her  voyage,  the  probability  is 
that  the  salt,  if  undamaged,  would  have  been  re-shipped  and  car- 
ried to  its  port  of  destination  ;  and  so  at  the  port  of  departure  it 
would  have  been  increased  in  value  by  the  shipping  charges,  the 
premium  of  insurance,  and  the  freight  paid.    Assuming  the  owners 
of  the  goods  jettisoned  and  of  the  goods  saved  to  be  different  per- 
sons, the  contribution  must  be  ascertained,  with  reference  to  the 
amount  of  loss  actually  sustained  on  the  one  side  and  the  benefit 
derived  on  the  other,  at  the  port  of  adjustment.     I  do  not  think 
the  average-stater  will  have  any  difficulty  in  ascertaining  the  facts 
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^^^ and  applying  the  principles  I  have  endeavoured  to  lay  down;  and,  if 

Fletoher  those  principles  are  worked  out  by  assuming  the  salt  to  have 
Alexander,  belonged  to  several  owners,  there  will  be  no  difficulty  in  arri?ing 
at  an  accurate  result  It  is  quite  impossible  for  us  to  arrive  at  a 
conclusion  of  fact  upon  the  statement  before  us.  All  we  can  do, 
therefore,  is,  to  state  the  principles  for  the  guidance  of  the  peisoa 
upon  whom  that  duty  is  cast.  , 

Byles,  J.  I  am  of  the  same  opinion.  My  Lord  having  gone  so 
fully  into  the  matter,  I  will  only  add  a  word  or  two.  Four  ques- 
tions seem  to  me  to  be  presented  for  our  consideration, — first, 
which  was  the  proper  port  at  which  the  adjustment  was  to  take 
place, — secondly,  what  condition  of  the  goods  is  to  be  taken  for 
their  value  in  respect  of  contribution, — ^thirdly,  what  rule  is  to  be 
adopted  for  ascertaining  the  value  of  the  goods  jettisoned, — ^fourthly, 
whether  the  pre-paid  freight  can  be  added  in  the  estimate  of  their 
value.  I  think  it  is  quite  plain  that  Liverpool  is  the  port  at 
which  the  amount  of  contribution  is  to  be  ascertained,  because  the 
voyage  was  broken  up  almost  at  the  inception  of  the  adventure. 
As  to  the  value  of  the  goods  brought  back,  I  agreo  entirely  with 
what  has  been  said  by  my  Lord.  The  cost  price  is  only  an  im- 
portant element  here  because  the  sliip  returned  to  her  port  of 
departure  The  value  is  what  the  goods  will  sell  for.  As  to  the 
value  of  the  goods  jettisoned, — their  hypothetical  condition  if  they 
had  arrived  at  Liverpool, — that  is  a  question  of  practice.  How  far 
that  is  to  be  judged  of  from  the  statement  as  to  the  condition  of 
the  goods  which  did  arrive,  it  is  not  necessary  for  us  to  express  au 
opinion  upon.  That  being  so,  the  port  of  adjustment  being  fettled, 
and  the  value  of  the  goods  brought  back,  and  of  the  goods  jetti- 
soned, the  only  question  which  remains  is  as  to  the  pre-paid  freight. 
The  voyage  being  broken  up,  it  is  difficult  to  see  how  the  pre- 
payment of  freight  can  affect  the  valueof  the  goods. 

Montague  Smith,  J.  I  also  am  of  opinion  that  the  true  prin- 
ciple for  ascertaining  the  amount  of  contribution  to  general  average 
has  been  correctly  stated  by  Mr,  Mellish.  The  owner  of  goods 
jettisoned  is  to  be  indemnified  against  loss ;  but  he  is  not  to  be  a 
gainer  by  the  sacrifice  of  his  goods  for  the  general  benefit    He  is 
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not  to  be  put  in  a  better  position  than  those  whose  goods  have  not       1868 
been  jettisoned.    Applying  that  principle  here,  it  is  clear  that  the     Fletcbkb 
port  of  destination  is  not  the  port  of  adjustment  for  this  loss.    If  j^lbxandbr 
the  salt  which  was  thrown  overboard  had  not  been  jettisoned,  it 
never  could  have  reached  the  port  of  destination,  but  would  Imve 
shared  the  fate  of  the  rest  of  the  adventure.     The  voyage  was 
broken  up.     The  authorities  shew  that  where  the  vessel  is  obliged 
to  return  to  the  port  of  departure,  that  is  to  be  taken  as  the  port 
of  adjustment.     If  that  be  so,  how  is  the  contribution  to  be  esti- 
mated ?    According  to  the  value  of  the  goods  in  the  condition  they 
would  have  been  in  if  they  had  not  been  jettisoned,  but  had  arrived 
at  that  port  with  the  rest  of  the  goods.    If  they  would  have  arrived 
in  a  damaged  state,  they  clearly  are  not  to  be  valued  as  sound 
goods,  or  at  their  cost  price.     The  average-adjuster  must  take  into 
consideration  what  would  have  been  the  state  of  the  goods  if  they 
had  remained  on  board  and  shared  the  fate  of  the  rest  of  the 
adventure.    In  Arnould,  3rd  ed.  p.  803, it  is  said: — "The  practical 
rule  adopted  is  this :  The  property  sacrificed  for  the  general  benefit  1 
is  regarded  as  though  it  had  never  been  lost,  but  actually  was  a 
portion  of  the  whole  mass  of  property  on  which  the  contribution  is 
assessed  at  the  time  the  adjustment  is  made.*'     That  seems  to  me 
to  be  the  correct  view.    Where  the  entire  remaining  cargo  perishes 
after  jettison  of  a  portion,  there  is  no  contribution,  because  there 
is  nothing  left  to  contribute.     Where  the  remaining  cargo  reaches 
its  destination,  or  is  carried  back  (as  here)  to  the  port  of  departure, 
you  must  ascertain  what  would  have  been  the  value  of  the  goods 
jettisoned,  if  they  had  not  been  thrown  overboard,  but  had  arrived 
with  the  rest  of  the  adventure.    It  is  for  the  average-stater  to 
ascertain  what  that  value  is.     If,  as  is  probable,  he  should  come 
to  the  conclusion  that  the  salt  jettisoned  would  have  arrived  at 
Liverpool  in  the  same  damaged  condition  as  the  rest,  the  value  to 
sell  in  that  condition  should  be  the  amount  on  which  to  assess  the 
contribution.     If,  on  the  other  hand,  he  thinks  it  would  have 
arrived  in  a  sound  state,  so  that  it  might  have  been  carried  on,  the 
cost  price,  with   the   shipping   charges,  premium,  and   pre-paid. 
freight  would  be  allowed.     If  the  goods  would  have  arrived  in  a 
damaged  state,  or  the  ship  was  so  damaged  that  she  could  not  be 
repaired  so  as  to  carry  on  the  adventure,   the  value  in  their 


388  OOUET  OF  COMMON  PLEAS.    *  [luB. 

1868       damaged  condition  must  be  taken ;  and,  in  that  case,  withoat  tbe 
freight  and  charges. 

Judgment  accordingly. 


V. 

Alexandeb. 


Attorneys  for  plaintiff:  Norris  &  AUenyfor  Simpson  d  North, 
Liverpool. 

Attorneys  for  defendant :  Chester  &  TJrquhartyforLaee^  Banner^ 
Newton^  dt  BuMy,  Liverpool. 


Jidyi.*        STAMPER,  Appkllaot;  THE  OVERSEERS  or  SUNDERLAND-NEAR- 
THE-SEA,  Rebpondknts. 

Foor-BcOeStpresentation  of  the  People  Act,  1867  (30  <fc  31  Vtct.  e,  102),  Con- 
strtiction  of  «.  7 — Home  wholly  let  out  in  Apartments  not  separately  rated. 

By  the  Repreaentation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  &  7, 
where  the  owner  is  rated  at  the  passing  of  this  Act  to  the  poor  rate  in  respect  of 
a  dwelling-house  situate  in  a  parish  wholly  or  partly  within  a  parliamentaiy  bo- 
rough, instead  of  the  occupier,  his  liability  to  be  rated  for  the  future  shall  cease; 
and  after  the  passing  of  this  act  no  owner  of  any  dwelling-house  so  situate  shall 
be  rated  to  the  poor-rate  instead  of  the  occupier,  except  as  hereinafter  mentioned. 
.  .  •  .  When  the  dwelling-house  shall  be  wholly  let  out  in  apartments  or  lodg- 
ings, not  separately  rated,  the  owner  of  such  dwelling-house  shall  be  rated  to  the 
poor-rate. 

The  appellant  and  five  other  persons  each  occupied  a  room  in  a'six-roomed 
dwelling-house  in  a  parish  within  a  parliamentary  borough,  and  had  the  use  in 
common  of  the  street-door,  passage,  staircase,  and  domestic  conveniences;  the 
owner  did  not  occupy  any  part  of  the  ^premises,  nor  retain  any  control  over  the 
tenants,  each  of  whom  had  the  exclusive  possession  of  his  own  room.  At  the  time 
of  the  passing  of  The  Representation  of  the  People  Act,  1867,  the  owner  wasiated 
in  respect  of  the  whole  house,  instead  of  the  occupiers,  by  virtue  of  the  Small 
Tenements  Act,  13  &  14  Vict.  c.  99.  After  the  passing  of  The  Representation  of 
the  People  Act,  the  overseers  of  the  parish  made  a  rate,  in  which  each  of  the  six 
occupiers  was  separately  rated : — 

Jffeldy  that  the  owner  of  the  house,  and  not  the  several  occupiers,  was  nteable: 
for  that  the  house  came  within  the  exception  in  s.  7. 

Upon  appeal  to  the  Durham  quarter  sessions  against  a  rate 
made  on  the  20th  of  November,  1867,  for  the  relief  of  the  poor  of 
the  parish  of  Sunderland-near-the-Sea,  the  following  case  was  stated 

*  This  case  is  here  reported  in  consequence  of  its  immediate  importanoe. 
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for  the  opinion  of  the  Court  of  Common  Fleas,  under  12  &  13       1868 
Vict  c.  45,  8. 11 :—  ~gteAj^ 

1.  A  rate  for  the  relief  of  the  poor  of  the  parish  of  Sunderland-  ^ l'___  ^ 

near-the-Sea,  was  made  by  the  oyerseers  of  the  parish  on  the  20th  SraraBLABB. 
of  NoTember,  1867,  in  which  rate  the  six  occupiers  of  a  house  or 
tenement  situate  at  No.  5,  Queen  Street,  within  the  said  parish, 

were  rated,  each  in  respect  of  one  room :  the  appellant's  rating 
being  6&  5d  on  a  rateable  value  of  8Z.  10«» 

2.  The  appellant,  an  occupier  named  in  the  rate  of  one  of  the 
rooms  in  the  house,  gave  due  notice  of  appeal  against  the  same  so 
far  as  he  was  affected  thereby,  upon  the  following  grounds : — 

^  First.  That,  as  an  occupier  of  a  room  in  the  tenement,  he  was 
not  by  law  liable  to  be  rated  to  the  relief  of  the  poor  of  Sunder- 
land-near-the-Sea. 

^  Second.  That  the  room  which  he  occupied  in  the  said  tene- 
ment was  not  a  house  or  tenement  liable  to  be  rated  or  assessed 
to  the  relief  of  the  poor  of  the  said  parish. 

'*  Third.  That  the  dwelling-house  or  tenement  of  which  the  room 
for  which  he  was  rated  or  assessed  forms  a  part,  was  wholly  let 
out  in  apartments  or  lodgings,  and  the  owner  of  such  tenement 
was  liable  by  law  to  be  rated  or  assessed  in  respect  thereof  to  the 
relief  of  the  poor  of  the  said  parish,  and  not  the  occupier  of  any 
separate  apartments  or  lodgings  in  the  said  dwelling-house  or 
tenement. 

'*  Fourth.  That  he  was  not  an  occupier  of  any  land,  house,  or 
tenement,  within  the  parish,  liable  by  law  to  be  rated  or  assessed  to 
the  relief  of  the  poor  of  the  parish." 

3.  The  parish  of  Sunderland-near-the-Sea  is  within  the  parlia- 
mentary borough  of  Sunderland. 

4.  The  house  No.  5,  Queen  Street,  mentioned  in  the  rate  is  one 
of  the  many  houses  in  the  parish  which  are  wholly  let  out  to  dif- 
ferent tenants  in  separate  rooms. 

5.  The  house  was  originally  built  and  intended  as  a  separate 
dwelling-house  for  the  occupation  of  one  family  only.  It  is  a 
six-roomed  house,  three  storeys  high,  containing  two  rooms  on  each 
floor,  namely,  one  room  on  each  side  of  the  passage  and  staircase. 
There  is  one  outer  or  street-door,  and  a  water-closet  and  other 
conyeniences,  all  of  which  since  the  occupation  of  the  house  by 
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1868       the  several  tenants  liave  been  and  are  nsed  in  common  by  all  of 
BrAMPEB     them.    The  six  rooms  in  the  house  are  tenanted  by  the  six  pe^ 
iyyjaama  or  ^^®  respectively  whose  names  appear  in  the  rate ;  and  whatever 
SuHDiBLAND.  fumiture  is  in  the  room  is  the  property  of  the  tenant  occupying  the 
same.    The  owner,  Thomas  Lawson,  does  not  reside  in,  or,  by  him- 
self, his  family,  or  servants,  occupy  any  portion  of  the  house ;  neither 
has  he,  nor  does  he  exercise,  nor  is  he  entitled  to  have  or  exercifle, 
any  control  or  interference  with  the  tenants,  nor  does  he  supply 
the  tenants  with  any  attendance  or  service  of  any  kind  or  descrip- 
tion whatever.    Each  tenant  has  the  exclusive  occupation  of  \m 
or  her  own  respective  room,  is  liable  to  a  week's  notice  to  quit, 
and  the  rents  are  payable  weekly  by  each. 

The  assessed-taxes  or  house-duty,  the  rates  leviable  under  the 
Public  Health  and  Local  Government  Acts,  and  the  rent  of  the 
water  supplied  by  the  water  company  of  the  district  for  the  pur- 
poses of  the  water-closet,  are  all  paid  by  the  owner  of  the  tenement 

6.  The  Representation  of  the  People  Act,  1867  (30  &  31  Vict  c. 
102),  8.  7,  enacts  with  regard  to  any  parish  situated  either  wholly 
or  partly  within  a  parliamentary  borough,  as  follows : — 

"  Where  the  owner  is  rated  at  the  time  of  the  passing  of  this  act 
to  the  poor-rate,  in  respect  of  a  dwelling-house  or  other  tenement 
situate  in  a  parish  wholly  or  partly  in  a  borough,  instead  of  the 
occupier,  his  liability  to  be  rated  in  any  future  poor-rate  shall 
cease ;  and  the  following  enactments  shall  take  effect  with  respect 
to  rating  in  all  boroughs : — 

(1).  "  After  the  passing  of  this  act  no  owner  of  any  dwelling- 
house  or  other  tenement  situate  in  a  parish  either  wholly  or  partly 
within  a  borough,  shall  be  rated  to  the  poor-rate  instead  of  the 
occupier,  except  as  hereinafter  mentioned : 

(2).  "  The  full  rateable  value  of  every  dwelling-house  or  other 
separate  tenement^  and  the  full  rate  in  the  x>ound  payable  by  the 
occupier,  and  the  name  of  the  occupier,  shall  be  entered  in  the 
rate-book: 

"  Where  the  dwelling-house  or  tenement  shall  be  wholly  let  out 
in  apartments  or  lodgings  not  separately  rated,  the  owner  of  such 
dwelling-house  or  tenement  shall  be  rated  in  respect  thereof  to  the 
poor-rate :  Provided  as  follows, — 

(1).  "*  That  nothing  in  this  act  contained  shall  affect  any  com- 
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position  ezistiiig  at  the  time  of  the  paasing  of  this  act,  so  ueyer-        ises 
theless  that  no  such  composition  shall  remain  in  force  beyond  the     stamfsh" 
29th  day  of  September  next  ^^  J- ^  ^^ 

(2).  "  That  nothing  herein  contained  shall  affect  any  rate  made  Suhdkbland. 
preyionsly  to  the  passing  of  this  act,  and  the  powers  conferred  by 
any  subsisting  act  for  the  purpose  of  collecting  and  recovering  a 
poor-rate  shall  remain  and  continue  jn  force  for  the  collection  and 
recovery  of  any  such  rate  or  composition. 

(3).  "That,  where  the  occupier  under  a  tenancy  subsisting  at 
the  time  of  the  passing  of  this  act  of  any  dweUing-house  or  other 
tenement  which  has  been  let  to  him  free  from  rates  is  rated  and 
has  paid  rates  in  pursuance  of  this  act,  he  may  deduct  from  any 
rent  due  or  accruing  dae  from  him  in  respect  of  the  said  dwelling- 
house  or  other  tenement  any  amount  paid  by  him  on  account  of 
the  rates  to  which  he  may  be  rendered  liable  by  this  act." 

7.  By  the  Gist  section  of  the  said  act  it  is  enacted,  that,  unless 
there  is  something  in  the  context  repugnant  to  such  construction, 
the  term  "  dwelling-house  "  shall  include  any  part  of  a  house  occu- 
pied as  a  separate  dwelling,  and  separately  rated  to  the  relief  of 
the  poor. 

8.  The  13  &  14  Vict.  c.  99,  intituled  **  An  Act  for  the  better 
assessing  and  collecting  the  poor-rates  and  highway-rates  in  re- 
spect of  small  tenements," — commonly  called  "  The  Small  Tene- 
ments Rating  Act," — received  the  Eoyal  assent  on  the  14th  of 
August,  1850. 

9.  After  the  passing  of  that  act,  it  was  duly  adopted  in  and  by 
the  parish  of  Sunderland-near-the-Sea,  and  continued  in  force  until 
the  passing  of  the  30  &  31  Vict.  c.  102. 

10.  From  the  7th  of  October,  1850,  the  owners  of  small  tene- 
ments in  the  parish  the  yearly  rateable  value  whereof  did  not  ex- 
ceed 6Z.,  were  duly  rated  to  the  poor-rates  levied  in  the  parish, 
instead  of  the  several  occupiers  of  the  same. 

11.  In  the  rate  for  the  relief  of  the  poor  of  the  parish  which  was 
in  existence  at  the  time  of  the  passing  of  the  30  &  31  Vict  c.  102, 
Thomas  Lawson,  the  owner,  was  rated  in  respect  of  the  said  pre- 
mises, 5,  Queen  Street,  at  a  rateable  value  of  20/.,  "instead  of  the 
occupier." 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
Vol.  III.  2  M  2 
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1868       appellant  was  liable  by  law  to  be  separately  rated  in  the  said  rate, 
Stamfeb     ^  ^^  occupier  of  a  room  in  the  said  dwelling-honse^  being  a  part 
OvERgBiEBs  OP  ^^y  ^^  ^^®  ^^  dwelling-house ;  and,  if  not  so  liable,  what  should 
firNDERLAXD.  fee  douo  Or  ordered  by  the  Court  in  the  premises. 

Sir  W.  B.  Brett  (8.0.),  (Lovesy  with  him),  for  the  appellant^ 
contended,  that,  as  occupier  of  a  room  in  a  dwelling-house 
wholly  let  out  in  apartments  or  lodgings,  the  appellant  was  not 
liable  under  the  30  &  31  Vict,  c  102,  &  7,  to  be  rated  or  assessed 
to  the  relief  of  the  poor;  that,  to  construe  the  words  '^not  sepsr 
rately  rated"  to  mean  ^^not  separately  rateable,"  or  '^not  liable  to 
be  separately  rated,"  would  be  in  effect  introducing  lodgers  pu^e 
and  simple, — a  case  already  provided  for  by  s.  4 ;  that  the  room 
occupied  by  the  appellant^  as  described  in  the  case,  was  not  "  a  part 
of  a  house  occupied  as  a  separate  dwelling-house,"  within  the  mean- 
ing of  the  interpretation  clause,  &  61 ;  that,  to  exclude  the  case  from 
the  exception  in  s.  7,  the  rooms  must  have  been  separately  rated 
ai  the  time  of  the  passing  of  iJie  ad;  that  the  distinction  between 
*'  dwelling-house  "  and  ''  lodgings,"  depending  on  the  principle  of 
actual  severance  in  structure  of  the  house,  as  defined  in  Cook  v. 
Humler  (1)  and  Henrette  v.  Booth  (2),  was  intended  to  be  preserved 
by  the  act ;  and  that,  consequently,  the  person  entitled  and  liable 
to  be  rated  under  the  circumstances  stated  in  the  case  was  the 
owner,  and  not  the  several  occupiers.  Eeference  was  also  made 
to  Sturges  Bourne's  Act,  59  Geo.  3,  c.  12,  s.  19,  and  to  the  Small 
Tenements  Act,  13  &  14  Vict.  c.  99. 

Manidt/y  Q.C.  (O.  Bruce  with  him),  for  the  respondents,  sub- 
mitted that  the  appellant,  having  exclusive  possession  of  part  of  a 
house,  and  holding  such  part  as  a  separate  tenement,  was  liable 
under  s.  7,  as  explained  by  the  interpretation  clause,  to  be  sepa- 
rately rated  in  respect  of  such  tenement ;  that  the  main  object  of 
the  act  was  to  extend  the  franchise,  by  establishing  household 
suffrage,  accompanied  by  rating  and  payment  of  rates, — an 
object  to  which  the  Court  would  endeavour  to  give  effect; 
that  the  words  '^not  separately  rated"  in  s.  7  must  be  read 
as  ''not  liable  to  be  separately  rated,"  and  were   intended  to 

(1)  11  C.  B.  (N.S.)  33;    31  L.  J.         (2)  15  C.  B.  (N.S.)  600 ;  33  L  J 
(C.P.)  73,  (O.P.)  61. 
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^pply,  not  to  a  case  like  the  present^  where  the  separate  teiumts        IMS 
of  the  apartments  alone  occupy  the  house,  but  to  cases  where  the     ^j^xfbb, 
owner  or  landlord  lets  out  the  rooms,  but  himself  resides  in  or  _     _V_ 
keeps  the  control  over  a  part  of  the  house  in  such  a  sense  as  that  Stnn>xBLAHD. 
he  would  be  the  occupier  in  point  of  law/  and  therefore  rateable  as 
occupier;  that  the  appellant  was  not  a  mere  lodger;  and  that  the 
owner  of  a  dwelling-house  or  tenement  who  does  not  occupy  it 
is  only  liable    to  be  rated  in  cases  where  the  dwelling-house 
or  tenement  is  wholly  let  to  lodgers,  who  have  no  exclusive  posses- 
sion of  tiie   apartments  they  occupy.      He  referred  to  Pitts  \. 
SmedJey{l)y  Toms  v.  Lfuikett{2\  Beg.  v.  87nUh{Z),  and  Nolan's 

Poor  Law,  4th  ed.  vol.  3,  p.  175. 

Owr.  adv.  wM. 

July  4.    The  following  judgments  were  delivered : — 

BoYiLL»  C.J.  The  appellant  in  this  case  is  the  occupier  of  one 
room  in  a  house  situate  within  the  respondents'  parish ;  and  by  a 
rate  made  for  the  relief  of  the  poor  on  the  20th  of  November, 
1867,  he  was  rated  at  a  sum  of  68.  5<2.  upon  a  rateable  value  of 
37.  lOs.  per  annum,  in  respect  of  his  occupation  of  that  .room.  He 
appealed  to  the  quarter  sessions  against  the  rate  ;  and  this  special 
•case  has  been  stated  in  order  to  obtain  the  decision  of  the  Court 
upon  the  question  of  whether  he  was  liable  to  be  so  rated. 

Although  the  question  is  brought  before  us  in  this  form,  the 
determination  of  it  involves  the  general  principle  upon  which 
parochial  officers  must  act  in  rating  similar  property,  and  wiU  thus 
necessarily  affect  the  lists  of  voters  in  parliamentary  boroughs,  and 
•the  rights  of  persons  to  be  placed  upon  the  register. 

The  appellant  in  this  particular  case  objects  to  be  rated ;  and 
the  parish  officers  are  insisting  that  they  have  a  right  to  rate  him : 
but,  in  many  cases,  the  position  of  the  parties  would  be  reyersed. 
The  parishes  would  probably  prefer  to  rate  the  owners  of  small 
houses  rather  than  the  occupiers  of  the  separate  apartments ;  and 
the  occupiers  of  the  apartments  might  prefer  to  be  rated,  in  order 
to  obtain  the  qualification  for  being  placed  upon  the  register  of 
voters.    We  have,  however,  to  determine  what  is  tiie  proper  con- 

(1)  7M.&Gr.85.  (2)  5  C.  B.  23. 

(3)  30  L.  J.  (M.a)  74. 

2  M  2  2 
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1868       gtraction  to  be  placed  upon  the  act  of  parliament,  with  reference- 
^SiAMPiB     to  this  and  other  similar  cases. 

OTJBR8EBB8  OF     '^^^  onactmeiit,  or  rather  the  exception  in  s.  7  of  the  act  of  last 

3TODBRLAND.  sossion  is,  that,  "  where  the  dwellmg-house  or  tenement  shall  be 

wholly  let  out  in  apartments  or  lodgings  not  separately  rated,  the 

owner  of  such  dwelling-house  or  tenement  shall  be  rated  in  respect 

thereof  to  the  poor-rate." 

The  house  in  question  contained  six  rooms,  and  is  stated  to  have 
been  wholly  let  out  to  different  tenants  (of  whom  the  appellant  is 
one)  in  separate  rooms, — each  tenant  occupying  one  room,  and  all 
six  tenants  having  the  use  in  common  of  the  street-door,  passage, 
staircase,  and  other  conveniences.  The  owner  or  landlord  does 
not  reside  upon  the  premises,  or  occupy  any  part  of  them,  or  exer- 
cise any  control  over  the  tenants,  each  of  whom  has  the  exclusive 
possession  of  his  own  room. 

The  case,  therefore,  seems  to  come  precisely  within  the  descrip- 
tion of  a  "  dwdling-hmse  whoUy  lei  out  in  apartments :"  and  the  only 
remaining  question  is,  whether,  at  the  time  this  rate  was  made  on 
the  20th  of  November,  1867,  these  apartments  were  "  not  separately 
rated"  within  the  meaning  of  this  clause  of  the  statute. 

The  apartments  were  not  in  fact  separately  rated  at  the  time  of 
the  passing  of  the  act,  nor  at  the  time  when  this  rate  was  about  to 
be  made.  If  those  words  mean  not  separately  rated  at  the  time 
the  act  was  passed,  or  at  the  time  a  rate  is  to  be  made,  the  excep- 
tion would  apply,  and  the  owner  of  the  house,  and  not  the  separate 
tenants  of  the  rooms,  ought  to  be  rated,  and  the  appellant  would 
be  entitled  to  succeed  on  this  appeal.  It  was  contended,  however, 
for  the  parish,  that  the  words  **  not  separately  rated''  must  be  read 
as  if  they  were  "  not  liable  to  he  separately  rated  ;"  and  that  they 
were  intended  to  apply,  not  to  a  case  like  the  present,  where  the 
separate  tenants  of  the  apartments  alone  occupied  the  house,  but 
to  cases  where  the  owner  or  landlord  let  out  the  rooms,  but  him- 
self resided  in  or  kept  the  control  over  a  part  of  the  house  in  such 
a  sense  as  that  he  would  be  the  occupier  in  point  of  law,  and  there- 
fore rateable  as  such  occupier. 

Upon  the  facts  submitted  for  our  consideration  in  this  case, 
neither  the  owner  nor  landlord  nor  any  person  representing  him 
resides  in  or  occupies  any  part  of  the  house ;  and  that  has  always 


VOL.  in.]  EASTEB  TEBM,  XXXI VIOT.  ^95 

i)een  considered  a  material  circumstance  in  determining  whether        ises 
the  different  parts  of  a  house  are  to  be  considered  as  separate  and     staupeb 
independent  dwellings  or  tenements :  and,  as  each  tenant  of  a  room  ovkbstos  op 
here  has  the  sole  and  exclusive  occupation  and  control  over  it,  Scndbbland. 
4tl though  he  has  the  ase  of  the  other  parts  of  the  house  in  common 
with  the  other  tenants,  he  must,  I  think,  be  considered  as  the 
occupier  of  a  separate  tenement,  for  rating  purposes.     Indeed, 
unless  this  be  so,  there  would  be  no  person  who  could  be  properly 
^lescribed  as  the  occupier. 

I  think,  therefore,  that,  under  the  statute  of  Elizabeth,  and  but 
for  the  exception  in  the  7th  section  of  the  act  of  last  session,  these 
^parate  occupiers  of  rooms  would  be  liable  to  be  separately  rated 
to  the  relief  of  the  poor.  This,  then,  raises  the  difficulty  as  to  the 
meaning  and  effect  of  the  words  "  not  separately  rated^'*  which  are 
introduced  into  the  exception  in  the  7th  section,  and  which  have 
given  rise  to  the  present  question. 

If  those  words  mean  "  not  liable  to  be  separately  rated/'  this  part 
of  the  section  would,  in  my  view  of  the  occupation  of  the  rooms, 
have  no  operation  upon  the  case,  and  the  separate  occupiers  of  the 
rooms  must  be  rated.  But  if,  on  the  other  hand,  they  mean,  not 
separately  rated  at  the  time  of  the  passing  of  the  act,  or  when  the 
rate  has  to  be  made,  then  the  exception  would  apply,  and  the 
owner  of  the  house,  and  not  the  tenants  of  the  several  rooms,  must 
be  rated* 

In  considering  what  is  the  right  interpretation  of  the  exception,  it 
is  necessary  to  look  to  the  other  parts  of  the  same  section,  to  bear 
in  mind  the  general  scop^  and  objects  of  the  act,  and  to  consider 
the  exception  with  reference  to  the  various  other  provisions  which 
•are  contained  in  the  act. 

There  is  no  doubt  that  the  principal  object  and  general  scope  of 
the  late  act  were,  to  create  a  considerable  extension  of  the  parlia- 
mentary franchise,  and  in  boroughs,  by  s.  3,  to  extend  it  (subject 
to  certain  qualifications)  to  occupiers  of  dwelling-houses  who  were 
rated  to  the  relief  of  the  poor ;  and,  by  the  effect  of  the  interpre- 
tation clause,  8,  61,  it  was  extended  to  occupiers  of  any  part  of  a 
Jiouse  occupied  as  a  separate  dwelling,  and  separately  rated. 

At  the  time  the  act  was  passed,  in  many  places  the  parish 
officers  were  entitled  to  and  did  rate  the  owners  of  houses  instead 
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1868        of  the  occnpierBy  imder  the  Small  Tenements  Act  and  other 

Stakfbr     statutes ;  and  it  is  manifest  that,  so  long  as  those  acts  and  that 

^-         system  remained  in  operation,  and  the  owners  were  rated  instead 

OVSBflEERS  OF     •'  * 

SxnsrDtBLAJsm.  of  the  occupiers,  the  occupiers  of  those  houses  or  parts  of  houses, 
not  being  rated,  could  not  under  the  3rd  section  of  the  act  be 
properly  placed  upon  the  register  of  voters. 

The  7th  and  8th  sections  of  the  act  were  no  doubt  introduced 
in  order  to  alter  the  previous  system  of  rating  the  owners  instead 
of  the  occupiers,  and  to  make  the  occupiers  again  rateable,  with  a 
view  to  the  parliamentary  franchise.  The  first  part  of  the  7th 
secticm  enacts  that  the  rating  of  the  owner  instead  of  the  occupier 
is  to  cease ;  and  the  effect  of  the  8th  section  is,  to  make  the  pre^ 
vious  rating  of  the  owner,  or  his  liability  to  be  rated  instead  of 
the  occupier,  at  the  time  the  act  was  passed,  coupled  with  the 
subsequent  actual  rating  of  the  occupier,  a  sufficient  rating  for  the 
purpose  of  the  occupier  being  placed  upon  the  register. 

The  language  of  the  7th  section,  so  far  as  it  is  material  to  the 
present  question,  is'as  follows : — **  Where  the  owner  is  rated  at  the 
time  of  the  passing  of  this  act  to  the  poor-rate  in  respect  of  a 
dwelling-house  or  other  tenement  situate  in  a  parish  wholly  or  partly 
in  a  borough  instead  of  the  occupier,  his  liability  to  be  rated  in 
any  future  poor-rate  shall  cease,,  and  the  following  enactments 
shall  take  effect  with  respect  to  rating  in  all  boroughs : 

"1.  After  the  passing  of  this  act,  no  owner  of  any  dwelling- 
house  or  other  tenement  situate  in  a  parish  either  wholly  or  partly 
within  a  borough  shall  be  rated  to  the  poor-rate  instead  of  the 
occupier,  except  m  hereinafter  Tneniianed. 

"2.  The  full  rateable  value  of  every  dwelling-house  or  other 
separate  tenement,  and  the  full  rate  in  the  pound  payable  by  the 
occupier,  and  the  name  of  the  occupier,  shall  be  entered  in  the 
rate-book. 

^' Where  the  dwelling-house  or  tenement  shall  be  wholly  let  out 
in  apartments  or  lodgings  not  separately  rated,  the  owner  of  such 
dwelling-house  or  tenement  shall  be  rated  in  respect  thereof  to 
the  poor-rate.'* 

These  enactments  are  not  confined  to  dwelling-houses  or  parts 
of  houses,  but  apply  to  all  tenements,  and  are  of  general  applica- 
tion to  the  then-existing  laws  for  rating  to  the  relief  of  the  poor; 
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and  in  terms  and  in  substance  they  seem  to  apply  to  all  cases  in       1S6S 
which  at  the  time  of  the  passing  of  the  act  the  owner  was  rated    stampkk 
instead  of  the  occupier,  viz.  wherei  the  occupier  was  liable  to  be  ^      **  ^ 
rated  under  the  statute  of  Elizabeth,  but  by  reason  of  some  general  Sunderland. 
or  special  statute  was  not  so  rated,  and  where  the  owner  was  rated 
in  place  of  the  occupier. 

By  the  first  part  of  the  enactment  in  s.  7  and  the  first  sub- 
enactment,  it  is  clear  that  the  rating  of  the  owner  was  to  cease  in 
all  cases  ^'  except  as  thereinafter  mentioned,"  and  then  comes  the 
exception  upon  which  the  present  question  arises,  and  which  is 
introduced  by  way  of  qualification  upon  the  previous  general 
enactments  in  the  same  section. 

Now,  in  the  first  place,  it  seems  to  me  that  this  clause  was 
intended  to  be  an  exception  from  and  to  apply  in  cases  which 
came  within  the  principal  enactment,  yiz.  in  cases  where  there  was 
an  occupier  who  would  have  been  liable  to  be  rated  as  such  under 
the  statute  of  Elizabeth,  but  where  the  owner  instead  of  such 
occupier  was  rated  under  the  provisions  of  some  other  statute; 
whereas,  in  the  case  put  by  Mr.  Manisty,  and  to  which  he  con- 
tended the  exception  was  intended  to  apply,  viz.  that  of  the  owner 
occupying  or  having  control  over  part  of  the  house,  the  owner 
would  be  the  person  properly  rateable  as  the  legal  occupier.  That 
would  not  be  a  case  of  the  owner  being  rated  instead  of  the  occu- 
pier, and  there  would  therefore  have  been  no  occasion  for  the 
exception.  The  principal  enactment  in  the  first  part  of  the  section 
would  not  include  such  a  case,  and  the  exception  therefore  would 
be  wholly  unnecessary. 

It  further  appears  to  me  that  both  in  the  7th  and  in  the  8th 
sections,  the  time  of  the  paseinff  of  the  act  ia  made  the  dividing 
point  with  reference  to  the  rating  and  liability  to  be  rated  of  the 
owner  instead  of  the  occupier ;  and  I  think  the  words  '^  not  sepa- 
rately rated,"  in  the  exception,  must  also  be  construed  as  having 
reference  to  the  same  time,  viz.  the  passing  of  the  act. 

It  is  further  to  be  observed  that,  in  the  very  next  section,  the 
8th,  the  legislature,  in  referring  to  the  rating  of  the  owner  at  the 
time  of  the  passing  of  the  act,  use  the  words  ^'  is  rated  '*  or  *^  is 
liahle  to  he  rated^'  which  shews  that  they  were  fuUy  alive  to  the 
difference  between  the  two  expressions:  and  this  makes  it  still 
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1868        more  diflScult  to  read  the  words  ^  not  separaidy  raied^  in  the  ex- 
STAMrm"  ception,  as  meaning  "not  liMa  to  be  separately  rated,"  as  con- 

Oyers^bs  op  *^^^^  f^^  *>y  *^^  respondents. 

fiiTNDERLAND.  Again,  tho  exception  mentions  lodgings  as  well  as  apartments; 
and  in  the  case  of  lodgers  no  rating  is  required :  their  right  to  be 
placed  npon  the  register  being  specially  provided  for  by  the  4th 
section. 

Upon  these  grounds,  and  after  the  best  consideration  which  I 
have  been  able  to  give  the  matter,  it  seems  to  me  that  this  is  a 
case  in  which  '^  (he  house  was  wholly  let  out  in  separate  apartments 
not  separately  rated,'*  within  the  true  meaning  of  the  exception, 
and  that  the  owner  of  the  house^  and  not  the  occupiers  of  the 
separate  apartments,  must  therefore  be  rated  in  respect  of  it. 

The  owner  not  being  a  party  to  these  proceedings,  and  it  not 
being  stated  what  is  the  amount  upon  which  he  ought  to  be  rated, 
we  are  not  in  a  position  to  say  how  the  rate  should  be  amended ; 
and  the  proper  course  will  therefore  be  that  it  should  be  quashed. 

'  Btles,  J.  I  am  of  opinion  that  the  assessment  of  the  appellant 
is  wrong.  I  collect  from  the  case  that  the  appellant^  though  he 
may  be  called  a  lodger  in  the  popular  sense  of  that  word,  is  more 
than  a  mere  lodger  in  its  strict  legal  sense ;  for,  he  has  the  exclu- 
sive occupation  of  a  particular  room,  and  has  a  right  to  use  the 
outer  door,  the  staircase,  and  other  conveniences,  as  easements 
appurtencmt  to  his  occupation;  the  owner  not  residing  on  the 
premises,  and  therefore  not  retaining  his  control  over  the  outer 
door,  or  his  character  of  master,  or  paterfamilias.  I  therefore  think 
the  tenant  was  before  the  statute  30  &  31  Vict  c.  102,  liable  to 
be  rated.  But  I  think  the  late  statute  takes  away  that  liability, 
and  shifts  it  on  the  owner. 

Sub-section  1  of  s.  7,  and  the  exception  ingrafted  thereon, 
appear  to  govern  this  case.  The  effect  of  the  rule  and  exception 
is  this, — 

The  rule  is,  no  owner  is  to  he  rated  instead  of  the  oceupier. 

The  exception  is  this, — except  where  the  house  is  wholly  let. out 
in  apartments  or  lodgings  not  separately  rated ;  and,  in  cases  falling 
within  this  exception,  the  owner  shall  be  rated. 

An  exception  imphes  that  the  case  excepted  is  one  which,  but 
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for  the  exception,  would  have  fallen  within  the  rule.    The  rule        I868 
here  applies  only  to  cases  where  there  is  occupier  as  well  as  owner;     Stahfkr 
so,  therefore,  does  the  exception.    The  excepted  cases,  therefore,  qvebs^ebs  op 
include  cases  of  occupaiion,  properly  so  called.    It  follows  that  the  Potoerlakd. 
apartments  or  lodgings  mentioned  in  the  section  include  rooms  of 
which  the  tenant  is  occupier,  and  for  a  trespass  to  which  he  could 
bring  an  action  of  trespass. 

The  effect  of  the  enactment  in  the  present  case  is,  to  make  the 
owner  rateable  instead  of  the  tenant.  The  words  •*  not  separately 
rated"  introduce  some  difficulty,  and  their  meaning  is  very 
doubtful. 

The  appellant  has  contended  that  they  mean,  not  separately 
rated  at  the  passing  of  the  act;  the  respondents,  that  rated  means 
rateahle,  or  that  the  words  "  separately  rated  "  mean  actually  rated 
before,  or  by  the  rate  in  question.  Some  violence  to  the  words,  or 
some  diflBculty,  attends  both  constructions,  perhaps  attends  any 
construction.  Possibly  the  words  mean  not  separately  rated  as 
being  ** separate  dwellings^*  like  the  fiats  in  Edinburgh  or  the 
bouses  in  Victoria  Street  But,  as  without  those  words  the  sense 
of  the  clause  seems  to  be  clear,  and  as  there  is  (to  say  the  least) 
no  more  difficulty  in  bending  those  words  to  fit  that  clear  sense 
than  to  fit  any  other  sense,  the  presence  of  those  words  does  not 
seem  to  me  to  preclude  the  appellant's  construction  of  the  clause. 

There  are  other  considerations  which  tend  to  the  exclusion 
that  the  owner,  and  not  the  occupier,  is  in  this  case  the  person  to 
be  rated. 

The  main  object  of  the  act  (as  appears  from  the  preamble)  was, 
to  amend  the  laws  relating  to  the  representation  of  the  people. 
Any  alteration  in  the  law  of  rating  was  secondary  and  subsidiary 
to  the  main  object.  In  settling  the  qualification  for  voting  in 
boroughs,  the  governing  intention  seems  to  have  been  to  confer 
the  franchise  on  every  ordinary  rated  occupier  of  a  dwelling-house 
(which  expression  by  the  interpretation  clause  includes  not  ever}' 
dwelling,  but  only  every  ** separate  dwelling"),  and  to  exclude 
from  the  franchise  lodgers,  unless  their  lodgings  were  worth,  if 
unfurnished,  lOZ.  a  year. 

The  word  "lodger**  is  nowhere  defined  in  the  act ;  and  s.  4,  sub- 
section 2,  speaks  of  him  as  occupying  separately  and  as  sole  tenant 
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1868       part  of  a  dwelling-hoitse.   'From  all  which  it  may  be  argaed  that 

Staxfkb     the  legislature,  even  in  s.  4,  did  not  use  the  words  ''  lodger " 

OrxBomB  or  ^^^  *^  lodgings  "  in  their  narrow  and  strict  legal  sense,  but  in  the 

ScKDmLAMD.  popular  sense,  so  as  to  comprehend  occupiers  of  rooms,  where  the 

rooms  form  part  of  a  dwelling-house,  and  were  not  intended  and 

constructed  to  form  complete  separate  dwellings,  as  they  do  in  the 

fiats  of  Edinburgh,  in  the  chambers  in  the  Inns  of  Court,  or  in  the 

houses  in  Yictoria  Street. 

Flats  are  as  much  separate  dwellings  as  ordinary  adjoining 
houses  are.  The  difference  is,  that  flats  are  under  one  roof,  and 
are  divided  one  from  another  by  a  horizontal  plane,  but  ordinary 
adjoining  houses  by  a  perpendicular  or  vertical  plane. 

And,  independently  of  the  introduction  in  s.  4  of  the  word 
oecupy^  it  may  be  remarked  that  it  is  a  recognized  rule  in  the 
construction  of  acts  of  parliament,  that  words  are  to  be  taken  in 
their  ordinary  and  popular  sense,  unless  the  context  requires  a 
different  sense.  It  may  be,  therefore,  that  the  appellant  is  within 
the  meaning  of  the  statute  a  lodger;  but  that  precise  question 
is  perhaps  not  before  us. 

For  these  reasons  I  think  the  occupier  in  this  case  is  not  now 
liable  to  be  rated,  but  that  the  owner  is  liable* 

Montague  Smith,  J.  The  appellant  complains  that  he  is  rated 
to  a  poor-rate  made  for  the  parish  of  Sunderland,  for  one  room 
occupied  by  him  in  a  house.  The  rateable  value  of  the  room 
appearing  on  the  rate  is  32.  10s. 

I  am  of  opinion  that  the  appellant  is  not  liable  to  be  so  rated. 

The  case  finds  that  the  house,  consisting  of  six  rooms,  was  built 
and  intended  for  the  occupation  of  one  family  only;  and  the 
structure  apparently  remains  in  its  original  state.  The  six  rooms 
are  let  in  separate  rooms  to  six  persons.  There  is  only  one  street* 
door,  and  one  set  of  domestic  offices,  which  are  used  in  common  by 
the  six  occupiers.  The  owner  does  not  reside  in  the  house  or 
exercise  any  control  over  the  occupiers. 

At  the  time  of  the  passing  of  the  Eepresentation  of  the  People 
Act,  1867,  the  owner  was  rated  for  the  house,  the  rateable  value 
of  which  was  201,  and,  as  appears  in  the  rate,  "  instead  of  the 
occupier,"  by  virtue  of  the  Small  Tenements  Act^  13  &  14  Yict 
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c.   99,  the"  proyisions  of  which  were  then  in  force  in  Sunder-       ises 
land.  Stamw"" 

The  question  in  the  appeal  turns  on  the  construction  of  the  7th  q^^l^  ^ 
section  of  the  Bepresentation  of  the  People  Act,  1867,  and  espe-  Sukderlakd. 
cially  of  an  enactment  found,  in  the  shape  of  an  exception,  in  that 
clause. 

It  will  be  necessary,  in  order  to  ascertain  the  scope  and  meaning 
of  the  enactments  in  the  7th  clause,  to  advert  shortly  to  the  two 
clauses  defining  the  qualifications  of  Toters  in  boroughs.  The  Srd 
clause  defines  ^  the  occupation  franchise,"  and  requires  as  part  of 
the  qualification  the  rating  of  the  voter  ^'  as  an  ordinary  occupier.'" 
The  4th  clause  defines  'Hhe  lodger  franchise,"  and  confers  the  right 
to  vote  on  a  man  who  ^^  as  a  lodger  has  occupied  separately  and  as 
sole  tenant  lodgings."  Bating  forms  no  part  of  this  qualification. 
The  Srd  clause  contains  all  that  need  have  been  enacted  to  carry 
out  the  intention  of  the  legislature  as  regards  rating,  if  rating  had 
depended  simply  on  the  statute  of  43  Eliz.  ^  for  the  relief  of  the 
poor."  But,  in  several  places,  owners  were  rated,  instead  of  the 
occupiers,  in  respect  of  small  tenements  by  virtue  of  statutes 
passed  for  the  purpose ;  and  the  legislature  found  it  necessary  to 
deal  with  the  state  of  things  which  so  existed.  Hence  the  clause 
in  question,  which  is  in  terms  a  rating  clause,  and  nothing  more. 

This  clause  (the  7th)  does  not  expressly  refer  to  the  Small  Tene- 
ments Acts :  but,  assuming  the  existence  of  the  mode  of  rating 
introduced  by  them,  and  confining  the  new  legislation  to  parlia- 
mentary boroughs,  enacts  that^  "  where  the  owner  is  rated  at  the 
time  of  the  passing  of  the  act  in  respect  of  a  dwelling-house  or  othet 
tenement,  instead  of  the  occupier,  his  liability  to  be  rated  in  any 
future  poor-rate  shall  cease."  The  clause  then  proceeds  to  enact, 
thaty  "*  after  the  passing  of  the  act,  no  owner  of  any  dwelling-house 
or  other  tenement  shall  be  rated  to  the  poor-rate  instead  of  the 
occupier." 

If  the  clause  had  stopped  there,  it  would  have  been  clear.  But 
it  adds,  '^  except  as  hereinafter  mentioned."  These  words  clearly 
point  to  an  exception  in  which  provision  will  be  made  for  some 
cases  where,  after  the  passing  of  tiie  act,  owners  shall  still  be  rated 
**  instead  of  the  occupiers." 
The  exception,  which  is  in  imperative  words,  runs  as  follows : — 
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1868  ^^  Where  tbe  dwelling-honse  or  tenement  shall  be  wholly  let  out 
Staufbk  ^^  apartments  or  lodgings,  not  separately  rated,  the  owner  of  such 
Otkb^bb  op  dwelling-house  or  tenement  shall  be  rated  in  respect  thereof  to  the 
Stobbrland.  poor-rate."  This  exception  clearly  keeps  alive  or  re-enacts  the 
liability  of  the  owner  to  be  rated  instead  of  the  occupier  in  one 
class  of  cases ;  and  the  question  is  whether  the  case. of  this,  house 
falls  within  that  class.  Now,  when  the  rate  appealed  from  was 
made,  the  house  was  wholly  let  out  in  single  rooms,  which  were  not 
separately  rated;  and  it  would  certainly  seem  that  a  house  so 
let  out  is  a  house  wholly  let  out  in  apartments  or  lodgings,  in  the 
ordinary  and  popular  sense  of  those  words.  If  this  house  does  not 
answer  the  description,  it  is  dif&cidt  to  suggeist  a  case  which  would 
do  so.  The  exception  clearly  cannot  apply  to  the  case  of  houses 
in  which  the  owner  lives,  and  takes  lodgers  to  live  in  the  same 
house  with  him ;  for,  the  enactment  expressly  deals  with  a  house 
*'  wholly  "  let  out  in  lodgings,  and  therefore  assumes  to  deal  with 
houses  in  which  the  owners  do  not  live,  but  wholly  and  entirely  let 
them  out,  as  in  this  case. 

Strong  support  is  given  by  previous  legislation  to  this  view  of 
the  enactment.  The  words  are  evidently  taken  from  Stuiges 
Bourne's  Act,  59  Geo.  3,  c.  12,  s.  19,  which  describes  houses  ^let 
out  in  lodgings  or  in  separate  apartments."  That  act,  in  order  to 
remedy  the  mischief  arising  from  the  evasion  of  the  payment  of 
rates  in  such  cases,  makes  provision  for  rating  the  owner  instead  of 
the  occupiers.  In  introducing  the  same  words  into  the  exception 
with  which  we  are  dealing,  and  which  has  the  same  object  as 
Sturges  Bourne's  Act,  viz.  to  render  the  owner  liable  to  be  rated 
instead  of  the  occupier,  in  a  certain  class  of  cases,  it  seems  reason- 
able to  presume  that  the  legislature  was  dealing  with  the  same 
sort  of  apartments  and  lodgings  as  those  described  in  the  former 
act.  Now,  it  is,  I  think,  clear  that  the  rooms  in  this  house  in 
Sunderland  exactly  answer  the  description  of  apartments  in  Stnrges 
Bourne's  Act.  That  act  dealt  with  rooms  so  occupied  as  to  be 
rateable  under  the  statute  of  Elizabeth ;  and  these  rooms  would  be^ 
as  rightly  contended  by  the  respondents,  rateable  under  that  statute^ 
if  no  other  legislation  had  intervened.  If,  then,  these  rooms  do 
fall  within  the  description  of  Sturges  Bourne's  Act,  the  inference 
is  very  strong  that  they  were  intended  to  be  comprised  in  the 
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enactment  with  which  we  are  now  dealing,  which  employs  the  same        1868 
langnage  for  the  same  object  as  the  former  act.  ~  Staxpik 

As  far  as  I  can  collect  the  intention  of  the  legislature  from  QysBsnBs  ov 
the  language  used,  it  is  meant  to  make  a  distinction  between  the  Sundbrland. 
occupiers  of  mere  rooms  and  apartments  in  an  ordinary  house, 
and  the  occupiers  of  small  houses,  and  of  parts  of  houses  as 
defined  in  the  interpretation  clause,  ie.  occopied  as  '' separate 
dwellings,"  such  as  chambers  in  the  Inns  of  Court.    The  first  are 
really  and  practically  lodgers,   differing  from  lodgers,  properly 
so  called^  only  in  this,  that  the  owner  does  not  live  in  the  house, 
but  lets  it  out  wholly,  instead  of  partially,  in  lodgings.    The  legis- 
lature may  well  haye  intended  that  the  occupiers  of  mere  apart* 
ments  should  not  be  rated  as  *'  ordinary  occupiers ;"  and  it  may 
have  beengoTerned  by  two  considerations  in  making  the  distinction 
to  which  I  have  adverted, — ^first,  the  great  inconvenience  of  assesong 
the  occupants  and  collecting  the  rates  of  separate  rooms  in  houses 
of  this  description,  as  a  purely  rating  question, — secondly,  the 
anomaly  which  might  exist  in  the  franchise,  if  a  lodger,  properly 
so  called,  that  is,  a  man  who  lived  in  a  house  partially  let  out  in 
lodgings,  was   not  entitled  to  the  franchise,  unless  his  lodgings 
unfurnished  were  of  the  value  of  101.  a  year,  whilst  the  man  who 
occupied  one  room  in  a  house  whoUy  let  in  lodgings  was  entitled 
to  it,  however  small  the  value  of  his  room  might  be. 

The  great  difiBculty  in  the  construction  of  the  enactment  arises 
from  the  words  "  not  separately  rated." 

It  was  contended  for  the  respondents  that  those  words  limit  the 
operation  of  the  exemption  to  the  case  where  the  rooms  are  not 
separately  liable  to  be  rated;  and  that  "rated"  must  be  read 
''  rateable."  But»  first,  the  legislature  has  used  the  word  ""  rated ;" 
and  I  cannot  construe  it  to  mean  "  rateable,"  unless  the  context 
compels  me  to  do  so.  But  the  context  leads  to  a  contrary  conclu* 
sion.  If  "  rated  **  is  to  be  read  "  rateable/'  and  the  exception  is  to 
be  construed  to  be  confined  to  apartments  not  liable  to  be  rated  as 
separate  tenements,  by  reason  of  the  occupiers  being  mere  lodgers 
only,  the  whole  enactment  becomes  inoperative,  because  on  the 
hypothesis,  the  owner  would  by  the  statute  of  Elizabeth,  and  with- 
out the  enactment^  be  rateable;  and  the  owner  certainly  never 
could  be  rated  "  instead  of  the  occupier,"  because,  on  the  hypo- 
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1868        thesis,  there  is  no  other  occupier  liable  to  be  or  who  could  be 
anonpER     rated.    The  words  eaiinot^  therefore,  I  think,  be  read  in  a  way 


V, 


or 


which  wonld  render  the  enactment  in  which  they  are  formed 
Stootbland.  meaningless  and  nugatory. 

Again,  the  words  cannot  mean  that,  in  case,  after  the  passing  of 
the  act,  the  apartments  shall  in  fact  be  separately  rated,  the  owner 
shall  not  be  rated,  because  that  would  in  effect  be  to  give  to  the 
overseers  an  election  to  rate  the  occupiers  or  the  owner,  which  can- 
not be  presumed  to  have  been  the  intention.  But,  if  that  were 
the  proper  construction,  it  could  not  avail  the  respondents  in 
this  case;  for,  at  the  time  of  making  the  rate  appealed  from, 
the  occupiers  were  not  in  fact  rated.  The  words  ^^  not  separately 
rated,"  are  satisfied  by  hdiding  them  to  mean,  not  separately 
rated  at  the  time  of  the  passing  of  the  act ;  and  they  may  have 
been  introduced  to  leave  cases,  if  any,  where  apartments  in  a  house 
wholly  so  let  out  were  at  the  time  pf  the  passing  of  the  act  separ 
rately  rated,  in  statu  quo, — ^unaffected  by  the  exception.  This 
limited  meaning  is  not  inconsistent  with  the  general  intention 
which  seems  to  pervade  the  enactment,  viz.  an  intention  to 
put  the  occupiers  of  lodging  in  an  ordinary  house  wholly  let  out  in 
lodgings,  and  the  owner  of  a  house  so  let,'in  the  same  position  as 
the  occupiers  of  lodgings  in  a  house  partiaUy  so  let  out^  and  the 
owner  of  such  house. 

I  have  endeavoured  to  reach  the  mind  of  the  legislature  through 
the  words  they  have  used,  adopting  the  rule  of  construction  given 
by  Lord  Wensleydale  in  Bex  v.  The  Inhabitants  of  Banbury  (1), 
where  that  learned  judge  says :  ^  The  rale  of  construction  is, 
to  intend  the  legislature  to  have  meant  what  they  have  actually 
expressed,  unless  a  manifest  incongruity  would  result  from  doing 
so,  or  unless  the  context  clearly  shews  that  such  a  construction 
would  not  be  the  right  one." 

The  above  construction  will  not,  as  I  have  before  incidentally 
observed,  affect  the  case  of  occupiers  of  apartments  in  houses  so 
constructed  as  to  be  occupied  separately,  and  which  by  actual 
severance  are  separate  dwellings,  as,  chambers  in  the  Inns  of  Court. 
These,  if  not  dwelling-houses,  are  clearly  parts  of  houses  '^occu- 
pied as   separate  dwellings,"  and  are  not>  as  I  think,  ^'apart- 

(1)  1  A.  &  E.  142. 
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ments  or  lodgings"  within  the  meaning  of  tbose  words  in  the  7tii       186S 
clause.  Stamfxb 

It  was  made  a  question  during  the  argument,  whether  the  room  OYTomas  or 
occupied  by  the  appellant  was  a  "  dwelling-house  "  at  all  within  Sundbblahd* 
the  meaning  of  the  act,  even  as  dwelling-house  is  interpreted,  and 
whether  the  distinction  between  dwelling-house  and  lodgings, 
depending  on  the  principle  of  actual  severance  in  structure  of 
tlie  house,  as  defined  in  the  cases  of  Gook  v.  Htmber  (1),  and 
Henrette  v.  Booth  (2),  was  not  intended  to  be  preserved  by  the  late 
act.  I  do  not  think  it  necessary  to  decide  whether  the  room  in 
question  ought  to  have  been  deemed  to  be  part  of  a  house,  as 
defined  in  the  interpretation  clause,  or  not,  supposing  the  case  had 
to  be  decided  on  that  ground  alone,  and  the  exception  in  the  seventh 
section  had  not  been  introduced  into  the  act ;  because  I  think,  for 
the  reasons  already  given,  this  room  is  an  apartment  or  lodging 
within  the  meaning  of  that  exception,  and  that  the  liability  to  be 
rated  is  governed  by  that  enactment. 

The  consequence  will,  no  doubt,  follow,  that  the  present  appel- 
lant will  only  be  entitled  to  vote,  if  at  all,  upon  the  lodger  fran** 
chise.  The  question  of  the  right  to  vote  is  not  directly  before  the 
Court :  but  reasons  may  be  suggested  for  considering  the  occupiers 
of  the  house  in  question  to  be  ^^  lodgers/'  within  the  meaning  of 
the  4th  clause.  It  may  not  be  necessary  to  confine  the  meaning 
of  the  words  ^'as  a  lodger"  to  lodgers  properly  so  called,  in  a 
statute  which  (in  the  7th  clause)  uses  the  words  a  house  "wholly 
let  in  lodgings :"  and  it  may  be  that  the  statute  can  be  so  con- 
strued as  to  include  imder  the  term  "  lodgers  "  both  the  persons 
who  live  in  houses  partially  let  out  in  lodgings,  and  in  which  the 
owner  resides,  and  those  who  live  in  houses  wholly  let  out  in 
lodgings,  especially  where,  as  to  the  latter  class,  the  owner  of  the 
house  is  made  liable  to  be  rated.  The  word  "  lodgers  "  is  not  de- 
fined in  the  act;  but  the  provisions  to  which  I  have  adverted  may 
tend  to  shew  that  the  word  was  not  used  in  the  confined  sense  of 
"  mere  lodgers '' — ^to  quote  the  words  of  Maule,  J.,  in  jToma,  app., 
LucJcett,  resp.  (3), — but  in  a  more  enlarged  sense,  intended  to 

(1)  11  C.  B.  (N.S.)    33;   31  L.  J.  (2)  15  C.  B.  (N.S.)  500;   33  L.  J. 

(C.P.)  73.  (C.P.)  61. 

(3)  5  C.  H.  23. 
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186$        describe  the  occupants  of  lodgings  such  as  those  existing  in  the 
Stampeb    present  case,  which  are  neither  houses,  nor  severed  and  separate 
OvsBSEKss  OF  ^IwelHugs,  such  as  chambers  and  flats. 

^rxDEHLAND.  n  ^as  sdd  by  the  Court  in  Cook  v.  Humber  (1),  that  ''a  lodger 
is  a  tenant,  if  the  premises  are  let  to  him."  There  is  no  doubt 
that  that  is  so,  although  the  owner  lives  in  the  same  house ;  and 
that  for  many  legal  purposes  there  is  no  distinction,  as  regards  the 
occupants  of  lodgings,  between  the  cases  where  the  house  is  par* 
tially  let  out  and  where  it  is  wholly  so  let  out,  provided  that  the 
lodgers  in  each  case  have  the  right  to  the  exclusive  possession  of 
their  own  rooms. 

The  8th  section  does  not  seem  to  me  to  advance  the  argument 
for  the  respondents ;  for,  that  clause  is  framed  to  make  provision 
for  the  first  registration  of  occupiers  in  cases  where  the  owner  is 
no  longer  liable  to  be  rated  in  their  stead,  and  does  not  affect  the 
point  arising  for  our  decision,  which  turns  on  the  question  whether 
the  owner  in  the  particular  case  is  not  still  so  liable. 

If  the  above  construction  be  correct,  the  operation  of  tlie  7th 
clause,  taken  as  a  whole,  will  be,  that  occupiers  of  small  houses, 
and  of  separate  parts  of  houses,  as.  chambers,  will  for  the  future  be 
b'able  to  be  rated,  notwithstanding  the  Small  Tenements  Acts, 
whatever  the  value  of  their  holding,  and  that  the  owner  will  no 
longer  bo  rateable  in  respect  of  them ;  and,  so  far  as  rating  is 
concerned,  such  occupiers  will  be  qualified  to  vote  upon  the  occu- 
pation franchise ;  but  that,  as  regards  the  occupiers  of  lodgings, 
where  the  house  is  wholly  let  out  in  apartments,  as  in  this  case, 
not  separately  rated  when  the  act  passed,  the  owner  and  not  the 
occupiers  must  be  rated,  and  the  occupiers  will  be  entitled  to  vote, 
if  at  all,  upon  the  lodger  franchise. 

For  the  reasons  I  have  given,  I  think  the  appellant  is  entitled 
to  our  judgment,  and  that  the  rate  must  be  quashed. 

Judgment  for  the  appellant. 

Attorneys  for  appellant:  ISium  d  Cros9man,for Kidson,  Sunder-- 
land. 

Attorneys  for  respondents :  Young,  Maples,  Teesdale,  &  Nelson, 
for  H.  B.  &  C.  WrigK  Sunderland. 

(1)  11  C.  B.  (U.S.)  33;   31  L.  J.Cr.)  73. 
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BHACKLEFORD,  FORD,  A  Co.,  Ltmited,  v.  DANGERFIELD.  Ig68 

8AME  V.  OWEN.  AprU  18. 

CampanieB  Aet^  1862  (26  A  26  Vict,  c  89),  s.  IS^Cfhange  qf  N<m&^NcH(»  qf 
Call — Surrender  qf  Glares — Construction  qf  Bexiution^ 

A  new  certificate  of  incorporation  is  neoessaiy  to  complete  a  change  of  name  by 
a  company  under  s.  13  of  the  Companies  Act,  1862.  It  is  not  enough  that  the 
change  has  been  sanctioned  by  a  special  resolution  of  the  company  and  approved 
by  the  Board  of  Trade. 

On  the  18th  of  July,  1867,  a  company  duly  passed  a  resolution  to  change  its 
name,  which  resolution  was  confirmed  on  the  9th  of  August.  On  the  23rd  of 
August  the  directors  made  a  call  in  the  old  name  of  the  company.  On  the  7th  of 
September  the  approval  of  the  change  of  name  by  the  Board  of  Trade  was  obtained ; 
and  on  the  13th  notice  of  the  call,  in  the  new  name,  was  given  to  the  share- 
holders. On  the  31st  of  December,  1867,  an  action  in  the  old  name  was  brought 
against  a  shareholder  who  knew  of  the  proposed  change  of  name,  to  recover  the 
amount  of  the  call.  The  certificate  of  incorporation  in  the  new  name  was  not 
issued  until  the  13th  of  February,  1868 : — 

ffeldf  that  the  action  was  properly  brought  in  the  old  name  of  the  company ; 
and  that  the  notice  of  the  call  in  the  new  name  was  sufficient,  as  it  in  fact  gave 
the  defendant  notice  that  the  call  had  been  made. 

The  company  passed  a  resolution  authorizing  the  directors, "  if  they  should 
think  fit,**  to  accept  transfers  from  sunb  shareholders  as  should  give  notice  of  their 
willingness  to  surrender  their  shares :— « 

Bdd,  that  this  was  not  binding  on  the  company  as  an  agreement  to  accept  such 
surrenders. 


Actions  for  calls.  The  declaration  in  each  case  was  in  the  usual 
form,  and  alleged  that  the  plaintiffs  were  a  company  formed  and 
registered  under  the  Companies  Act,  1862. 

Pleas  in  each  case :  1,  That  the  plaintiffs  were  not  nor  are  a 
company  formed  and  registered  under  the  Companies  Act,  1862. 
2.  Never  indebted.  The  defendant  Dangerfield  pleaded  besides 
these  pleas:  3.  That  the  call  was  not  made  by  the  plaintiffs. 
4.  By  way  of  equitable  defence,  that,  before  the  making  of  the 
calls,  it  was  agreed  between  the  plainti£b  and  the  defendant  that 
the  shares  of  the  defendant  should  be  transferred  and  surrendered 
by  the  defendant  to  the  plaintiffs  at  a  time  that  had  elapsed  before 
the  making  of  the  call;  that  the  defendant  should  thenceforth 
cease  to  be  a  shareholder  in  the  plaintiffs'  company,  or  liable  for 
calls  made  by  them ;  that  the  defendant  then  was  and  always  had 
been  ready  and  willing,  and  then  offered  to  transfer  and  surrender 

YoL.  III.  2  N  a 
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1868       his  shares  to  the  plaintifisy  and  then  requested  them  to  accept  the 

Bhackleiobd,  same,  but  the  plaintiffs  refused  to  and  did  not  accept  the  shares, 

^^v.      '  ^^  cause  him  to  cease  to  be  the  registered  owner  thereof,  and  they 

DANoianKLD.  compelled  the  defendant  to  remain  the  registered  owner  of  the 

shares ;  and  that  since  the  breach  of  contract  the  defendant  had 

never  consented  to  remain  the  registered  owner  of  the  shares,  nor 

had  ever  received  any  benefit  from  the  shares,  and  he  immediately 

repudiated  the  shares  and  all  title  thereto,  and  all  liability  in 

respect  thereof,  and  gave  notice  of  his  repudiation  thereof  to  the 

plaintiffs.    Issue  thereon. 

Both  cases  were  tried  before  Kelly,  C.B.,  without  a  jury,  at  the 
last  assizes  at  Gloucester.  The  facts  in  both  were  similar,  and 
were  as  follows: — The  company  was  incorporated  on  the  Ist  of 
May,  1866,  by  the  name  of  "  Shackleford,  Ford,  &  Company, 
Limited ;"  the  objects  of  its  incorporation  being,  **  to  acquire  the 
works,  plant,  stock-in-trade,  name,  &c.,  &c.,  of  Messrs.  Shackleford, 
Ford,  &  Ck).,  and  to  carry  on  and  extend  their  business,"  Ac  The 
defendant  Dangerfield  was  registered  holder  of  989  shares ;  and 
the  defendant  Owen  was  registered  holder  of  200  shares.  On 
the  2nd  of  July,  1867,  notice  was  given  of  a  general  meeting  of  the 
shareholders  to  be  held  on  the  18thj  for  the  transaction  of  ordinary 
business,  and  to  consider  certain  matters  specified  in  the  notice, 
one  of  which  was  a  proposal  to  change  the  name  of  the  company; 
the  meeting  was  duly  held,  and  the  following  amongst  other  reso- 
lutions were  come  to : — 

"  1.  That  the  name  of  the  company  be  changed  to  *  The  Chel- 
tenham and  Swansea  Eailway  Carriage  and  Wagon  Comply, 
Limited.' 

'^  4.  That  the  directors  be  authorized  (if  they  shall  think  fit)  to 
accept^  in  the  name  and  for  the  benefit  of  the  company,  from  such 
shareholders  as,  having  fully  paid  up  the  amount  due  upon  the 
shares  now  held  by  them,  are  desirous  to  retire  from  the  company, 
and  have  accordingly  signed  the  form  No.  2,  sent  to  the  share- 
holders on  the  15th  of  June  last,  a  transfer  or  sunender  of  their 
shares ;  ,  and  that,  upon  such  transfer  or  surrender  to  the  com- 
pany being  completed  by  any  such  shareholder,  the  sharos  them- 
in  comprised  shall  merge  and  become  extinguished  in  the  capital 
of  the  company,  and  the  company  shall  thenceforth  bold  the 
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trangferor  or  sorrenderer  harmless  from  any  ftuiher  liability  in        1S68 
respect  of  the  shares  so  transferred  or  snrrendered:  ptorided  Bsaoklvord, 
always  that  the  total  number  of  shares  to  be  so  accepted  by  the  ^^^^  ^•» 
company  shall  not  exceed  3000  shares.**  PAKaraiiiLD. 

Both  of  the  defendants  were  aware  of  these  resolutions,  which 
were  duly  confirmed  on  the  9th  of  August,  1867.  On  the  7th  of 
September,  1867,  the  approval  of  the  Board  of  Trade  of  the  change 
of  name  was  obtained ;  but  the  certificate  of  the  registrar  of  joint- 
stock  companies  was  not  obtained  until  the  13th  of  February, 
1868. 

The  call  (of  1?.  per  share)  in  respect  of  which  the  actions  were 
brought  was  made  on  the  23rd  of  August,  1867,  in  the  name  of 
"  Shackleford,  Ford,  &  Co.,  Limited,**  and  was  payable  on  the  5th 
of  October.  The  notice  of  the  call  was  issued  to  the  shareholders 
on  the  13th  of  September,  in  the  name  of  ^'  The  Cheltenham  and 
Swansea  Eailway  Carriage  and  Wagon  Company,  Limited"  The 
actions  were  commenced  on  the  Slst  of  December,  1867,  in  the 
name  of  ''The  Cheltenham  and  Swansea  Railway  Carriage  and 
Wagon  Company,  Limited ;"  but  subsequently,  under  a  judge's 
order,  the  declaration  was  amended  by  substituting  the  name  of 
"  Shackleford,  Ford,  &  Company,  Limited,**  as  the  plaintiffs. 

The  defendant  Dangerfield  before  the  call  was  made  elected  to 
take  advantage  of  the  resolution  of  the  18th  of  July,  and  duly 
signed  and  transmitted  to  the  secretary  tUe  form  therein  referred 
to,  offering  to  surrender  the  whole  of  his  989  shares.  The  directors, 
however,  only  accepted  his  surrender  as  to  289  shares,  although 
the  limit  of  3000  would  not  have  been  exceeded  if  they  had 
accepted  his  surrender  as  to  the  whole  989  shares. 

It  was  contended  for  both  defendants,  that  the  company,  having 
changed  their  name,  under  s.  13  of  the  Companies  Act,  1862  (1) 

(1)  Which  enacts  that  **  any  com-  made,  the  registrar  shall  enter  the  new 

pany  under  this  Act,  with  the  sanction  name  on  the  register  in  the  place  of  the 

of  a  special  resolution  of  the  compaoy  former  name,  and  shall  issue  a  certificate 

passed  in  manner  hereinafter  (s.  18}  of  incorporation  altered  to  meet  the 

mentioned,  and  with  the  approval  of  the  circumstances  of  the  case ;  but  no  such 

Board  of  Trade,  testified  in  writing  alteration  of  name  shall  affect  any  rights 

under  the  hand  of  one  of  its  secretaries  or  obligations  of  the  company,  or  render 

or  assistant  secretaries,  may  change  its  defective  any  legal  proceedings  insti* 

name,  and,  upon  such  change  being  tuted  or  to  be  instituted  by  or  against 

2  N  2                                           2 
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1868       could  not  legally  do  any  act  until  they  had  obtained  a  certificate 

Seackuvobd,  of  incorporation  in  their  new  name,  and  that  consequently  the  call 

^^^^     '*  and  notice  were  invalid ;  and  it  was  further  insisted  on  behalf  of  the 

Dakobrfmld,  defendant  Dangerfleld,  that  he  had  by  the  surrender  of  his  shares 

ceased  to  be  a  shareholder  before  the  call  in  question  was  made. 

The  learned  judge  directed  a  verdict  to  be  entered  for  the  plain-* 
tiffs  in  each  case^  for  7007.  against  Dangerfield,  and  for  2001. 
against  Owen ;  reserving  leave  to  the  defendants  to  move  to  enter 
the  verdicts  for  them  respectively. 

•  April  17.  H.  MathetOB,  Q,0.,  moved  accordingly  on  behalf  of  the 
defendant  Owen.  To  make  the  call  valid^  it  must  be  valid  as 
against  all  the  shareholders  in  the  company.  Although  the  call 
was  properly  made  in  the  name  of  Shackleford,  Ford^  &  Co.  (who 
had  not  ceased  to  exist  under  that  name  until  they  had  legally 
acquired  their  new  name),  the  notice  of  the  call,  which  was  in  the 
name  of  *'  The  Cheltenham  and  Swansea  Bailway  Carriage  and 
Wagon  Company,  Limited,"  was  bad  as  against  those  shareholders 
who  had  no  notice  or  knowledge  of  the  change  of  name ;  and,  if 
so,  it  was  bad  as  against  all. 

[Montague  Smith,  ^  J.  That  seems  to  be  contrary  to  the 
opim'on  expressed  by  Parke,  B.,  in  Newry  and  EnniskOlen  Baihoay 
Company  v.  Edmunds.  (1)] 

The  utmost  that  this  opinion  amounts  to  iSj  that  a  share- 
holder who  has  had  notice  of  a  call  is  liable  to  be  sued  for  it, 
although  some  other  shareholders  may  not  have  had  notice:  it 
clearly  is  no  decision  that  a  bad  notice  is  good  as  against  anybody. 
In  Btratford  and  Moretan  Bailway  Company  v.  Strailon  (2),  it  was 
held  that  calls  improperly  made  could  not  be  enforced  even  against 
a  defendant  who  had  been  a  party  to  the  making  of  the  calls  and 
had  paid  some  of  them. 

[BoYiLL,  C.  J.  There,  the  committee  had  no  power  to  make  the 
calls  as  they  did.    Bat  here  the  question  is  whether  the  notice  in 


the  company ;  and  any  1^1  proceed-  commenced  against  the  company  by  its 

ings  may  be  continued  or  commenced  former  name." 

against  the  company  by  its  new  name  (1)  2  Ex.  118»  121. 

that   might  have  been  continued  or  (2)  2  B.  &  Ad.  518. 
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point  of  fact  conveyed  information  to  the  defendants  that  the  call       1868 
had  been  made.]  Shacklefosd, 

Being  made  in  the  name  of  a  company  which  had  no  legal  ^obd&Co., 
existence  at  the  time,  the  call  in  qnestion  was  a  nnllity.  To  Dakgkrfteld. 
assume  a  corporate  name  without  proper  authority,  is  an  unlawful 
act :  the  Case  of  Sutton  s  Hospital  (1) ;  Com.  Dig.  Franchises 
(F.  9) ;  Reff.  v.  Registrar  of  Jdnt-Stoek  Companies,  m  re  Sheffield 
and  Botherham  and  Chesterfield  Insurance  Company  (2) ;  Lawson 
V.  Bank  of  London  (3) ;  Chant  on  Corporations,  50. 

April  18.  PoweUy  Q.O.,  and  Macnamara,  moved  on  behalf  of 
the  defendant,  Dangerfield,  and  in  addition  to  the  arguments  urged 
by  MathewSy  contended  that  Dangerfield  was  relieved  by  virtue 
of  the  resolution  of  the  18th  of  July,  1867,  from  liability  to  the 
call,  as  he  had  surrendered  his  shares.  Having  made  his  election 
at  a  time  when  the  acceptance  of  the  surrender  by  the  directors 
would  not  have  exceeded  ihe  limit  provided  by  that  resolution, 
the  company  were  bound  to  accept  it,  and  so  exonerate  the  defendant 
from  further  liability  in  respect  of  his  shares. 

BoviLL,  C J.  The  first  question  which  arises  in  these  two  cases 
is,  with  reference  to  the  time  at  which  the  change  in  the  name  of 
the  company  took  place.  The  language  of  the  statute  is  not  very 
clear;  but  it  appears  to  me  that  the  change  is  not  complete 
until  it  has  been  made  upon  the  register,  and  a  certificate  of 
incorporation  altered  to  meet  the  circumstances  of  the  case  has 
been  issued  by  the  registrar.  Until  that  certificate  has  been 
obtained  the  corporation  does  not  exist  by  its  new  name,  but  is 
considered  as  still  existing  under  its  original  name.  I  therefore 
think  the  plaintiffs  were  well  advised  in  bringing  the  actions  in 
their  old  name  of  Shackleford,  Ford,  &  Co.  The  call  in  question 
was  made  by  the  company,  and  properly  made,  in  that  name.  The 
call,  therefore,  was  a  valid  call.  The  only  question  is  whether  the 
notice  of  call  was  properly  given.  The  case  of  Newry  and  Ennis- 
kiUen  Railway  Company  v.  Edmunds  (4)  shews  that,  in  an  action 
for  a  call,  the  only  question  is  whether  the  person  sued  has  had 
notice  of  that  call,  and  the  fact  that  other  shareholders  have 

(1)  10  Co.  Rep.  28.  b.  (3)  18  C.  B.  84. 

(2)  10  Q.  B.  839.  (4)  2  Ex.  118. 
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1868  received  no  notice  affords  him  no  defence.  With  that  decision  I 
Shacklkpqbd  eiitirely  agree.  That  disposes  of  the  argument  so  far  as  the  first 
FoBD  &  Co.,  objection  is  concerned.  As  to  persons  who  had  no  notice  or  know- 
Danosbfield.  ledge  of  the  change  of  name  of  the  company,  it  is  clear  that  they 
would  not  be  bound  by  a  notice  given  in  the  name  of  another 
company.  The  matter  does  not,  however,  so  stand  as  to  either  of 
these  defendants.  What  was  the  state  of  their  knowledge  ?  On 
the  18th  of  July,  1867,  a  resolution  was  come  to  that  the  name  of 
the  company  be  changed  to  "  The  Cheltenham  and  Swansea  Bail- 
way  Carriage  and  Wagon  Company,  Limited."  That  resolution 
was  duly  confirmed  at  a  meeting  of  the  9th  of  August.  Both 
defendants  were  aware  of  it.  The  resolution  having  been  so  made 
and  confirmed,  and  the  proposed  change  of  name  having  received 
the  approval  of  the  Board  of  Trade,  all  parties  coimected  with 
the  company  seem  to  have  thought  that  all  that  was  necessary  had 
been  done.  And,  when  the  notice  of  call  was  sent  out  in  the  new 
*  name,  nobody  doubted  the  Identity  of  the  company.  The  learned 
Chief  Baron  must  be  assumed  to  have  found,  and  upon  sufficient 
evidence,  that  the  defendants  were  aware  of  the  intended  change 
in  the  name  of  the  company,  and  that  the  notice  which  they 
received  was  intended  to  inform  them  that  a  call  had  been  made 
upon  the  shareholders  in  that  company.  If  they  knew  the  fact, 
I  come  without  hesitation  to  the  conclusion  tiiat  they  had  due 
notice  of  the  oall^  and  that  the  mistake  as  to  the  name  was  quite 
immaterial.  There  is  nothing  illegal  in  what  has  been  done, 
nothing  prohibited  either  by  the  common  law  or  by  statute.  That 
objection  therefore  fails.  The  defence  on  the  ground  that  the 
shares  were  surrendered  seems  to  me  also  to  &iL  The  reeolu* 
tion  upon  which  the  defendant  Dangerfield  relies,  is,  'Hhat  the 
directors  be  authorized  (if  they  BhaU  thmk  fit)  to  accept  from 
such  shareholders  as,  having  fully  paid  up  the  amount  due  upon 
the  shares  held  by  them,  are  desirous  to  retire  &om  the  com- 
pany, a  transfer  or  surrender  of  their  shares.'^  The  directors  did 
not  think  fit  to  accept  a  surrender  of  the  defendant's  shares. 
It  is  said  that  they  had  no  power  to  refuse.  But  it  is  enough  to 
say  that  the  fourth  plea  is  founded  upon  an  agreement :  it  is  not 
averred  that  the  directors  wrongfully  refused  to  make  an  agreement. 
The  evidence  required  to  support  the  plea  fails.    Upon  the  whole. 
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I  think  the  yeidicts  found  by  the  Lbrd  Chief  Baron  were  right,       1868 
and  that  the  rules  should  be  refused.  Shaotm^»^ 

FOBD  &  Co.,' 

Btles,  J.    I  am  of  the  same  opinion.    I  think  the  action  was  pro-         v. 
perly  brought  by  the  company  in  its  original  name.  As  to  the  other 
points,  I  have  nothing  to  add  to  what  has  fallen  from  my  Lord. 

Kkatinq,  J.  I  am  of  the  same  opinion.  The  question  is, 
whether,  a  call  having  been  duly  made  by  the  company  known  by 
the  name  of  "  Shackleford,  Ford,  &  Company,  Limited,"  a  notice 
in  the  proposed  new  name  of  ''  The  Cheltenham  and  Swansea 
Sailway  Carriage  and  Wagon  Company,  Limited,"  given  to  a 
shareholder  who  was  aware  of  the  contemplated  change  of  name, 
before  the  company  had  received  a  certificate  of  incorporation  in 
such  new  name,  was  a  sufficient  notice.  I  agree  with  my  Lord  as 
to  the  period  at  which  the  company  might  lawfully  assume  its  new 
name.  But  I  cannot  doubt  that  the  notice  was  sufficient  There 
is  nothing  in  any  statute  which  requires  any  particular  form  of  * 
notice.  All  that  is  required  is,  that  the  shareholders  shall  have 
notice.  Here  they  have  had  notice.  The  knowledge  that  a  call 
had  been  made  on  the  shareholders  in  the  company  in  which  they 
held  shares  was  conveyed  to  the  defendants.  The  company  were 
too  hasty  in  assuming  their  new  name;  but  that  did  not  affect  the 
defendants'  knowledge  that  a  call  had  been  made.  As  to  the 
other  point  urged  by  Mr.  Powell,  viz.  that  the  directors  were  bound 
to  accept  Mr.  Dangerfield's  surrender,  I  think  that  objection  is 
'  met  by  the  conditional  words  of  the  resolution  of  the  18th  of  July, 
1867,  "  if  they  shall  thmk  fit."    The  directors  never  did  think  fit. 

Montague  Smith,  J.  I  also  am  of  opinion  that  both  rules 
should  be  refused.  The  action  was  properly  brought  by  the  com- 
pany in  its  old  name:  they  were  not  entitled  to  use  their  new 
name  until  such  new  name  had  been  approved  by  the  Board  of 
Trade  and  entered  on  the  register,  and  they  had  obtained  a  certi- 
ficate of  incorporation  accordingly.  The  18th  section  of  the  25  & 
26  Vict.  c.  89,  enacts  that,  "  upon  the  registration  of  the  memo- 
randum of  association,  and  of  the  articles  of  association  in  cases 
where  articles  of  association  are  required  by  the  act  or  by  the 
desire  of  the  parties  to  be  registered,  the  registrar  shall  certify 
under  his  hand  that  the  company  is  incorporated,  and,  in  the  case 
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1868  of  a  limited  company,  that  the  company  is  limited."  It  farther 
Bkaoelefobd,  enacts  that  "  a  certificate  of  the  incorporation  of  any  company 
FoRD^&  Co.,  giyen  by  the  registrar  shall  be  conclusive  evidence  that  all  the 
Danobbfikld.  requisitions  of  the  act  in  respect  of  registration  have  been  complied 
mth"  The  13th  section,  which  enables  a  company  to  change  its 
name,  requires  it  to  be  done  with  the  sanction  of  a  special  reso- 
lution of  the  company  and  with  the  approval  of  the  Board  of 
Trade,  and  provides  that  the  registrar  shall  enter  the  new  name 
on  the  register  in  the  place  of  the  former  name,  and  shall  issue 
"  a  certificate  of  incorporation  altered  to  meet  the  circumstances 
of  the  case."  Until  so  altered  and  certified,  the  original  certificate 
remains  and  is  conclusive  evidence  of  the  company's  incorporation. 
The  plaintiffs,  therefore,  were  well  advised  in  bringing  these  actions 
in  the  old  name.  The  only  question  which  remains  is,  whether 
the  notice  given  of  the  call  was  sufficient.  Now,  the  call  was  well 
made  in  the  original  name  of  the  company.  Undoubtedly  the 
shareholders  were  not  liable  for  that  call  until  notice  was  given  to 
them.  The  call  having  been  made  in  the  name  of  "  Shackleford, 
Ford,  &  Company,  Limited,"  the  notice  was  given  in  the  name 
which  the  company  intended  to  adopt,  viz.  "The  Cheltenham  and 
Swansea  Railway  Carriage  and  Wagon  Company,  Limited."  It  is 
said  that  this  was  not  a  good  notice.  There  was  no  illegality  in  the 
company's  issuing  such  a  notice.  They  had  done  what  they  thought 
was  sufficient  to  effect  the  change ;  but  in  this  they  were  mistaken. 
Suppose,  although  the  name  of  the  company  had  not  been  legally 
changed,  all  the  shareholders  had  agreed  that  the  name  should  be 
changed,  would  not  a  notice  in  the  altered  name  suffice?  The 
only  question,  I  apprehend  is,  whether  the  notice  gives  the  share- 
bolder  to  understand  that  a  call  has  been  made  and  that  he  is 
required  to  pay  the  amount  on  a  given  day.  No  technicality  is 
prescribed.  The  defendants  perfectly  well  knew  that  the  call  had 
been  made  by  the  plaintiffs.    As  to  the  plea  in  Dangerfield's  case, 

it  is  enough  to  say  that  it  was  not  proved. 

Rule  refused. 

Attorney  for  Dangerfield :  T.  O.  Nareult,for  Williams  dt  BrydgeSj 
Cheltenham, 

Attorneys  for  Owen :  Field,  Roscoe,  dt  Co.,  for  Suhb  dt  Sons^ 
Cheltenham. 
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THE  CONSERVATORS  OP  THE  RIVER  THAMES  v.  HALL,  thb  Younokb,         18C8 

AND  AkOTHXB.  3/«Jf4. 


Siaiute^Bepeal  hy  iMfiualtumr^MtrckaiU  Shipping  Act,  1854  (17  A  18  Vid. 
€.  104),  «.  388— TAames  CmuervaMy  Ad^  1857  (20  ds  21  Vict,  e.  eedvii.\ 
M.  96,  97. 

A  general  enactment  in  a  later  statute  does  not  repeal  a  particular  enactment 
in  an  earlier  statute,  unless  the  intention  to  do  so  is  manifest,  or  the  implication 
irresistible. 

Section  888  of  the  Merchant  Shipping  Act,  1864,  enacts  that,  no  owner  or  master 
of  any  ship  shall  be  answerable  for  any  damage  occasioned  by  the  fault  or  inca* 
ixicity  of  any  qualified  pilot  acting  in  charge  of  such  ship  within  any  district 
where  the  employment  of  such  pilot  is  compulsory. 

Section  96  of  the  Thames  Conservancy  Act,  1857,  enacts  that  the  owner  of  every 
vessel  navigating  the  Thames  shall  be  answerable  for  "all  trespasses,  damages» 
spoil,  or  mischief  that  shall  be  done  by  siich  vessel,  or  by  sny  of  the  boatmen  or 
other  persons  belonging  to  or  employed  in  or  about  the  same,  by  any  means  what- 
soever, to  any  of  the  property  or  effects  of  the  conservators,"  &c. ;  and  that  the 
owner  of  every  such  vessel  shall,  for  every  such  trespass,  &c,  upon  conviction 
before  a  justice,  pay  such  compensation  as  shall  be  fixed  by  him  not  exceed- 
ing 20?.,  besides  costs ;  but  that,  in  case  the  damage  shall  exceed  20Z.,  the  owner 
may  be  sued.  And  s.  97  provides  that  the  boatmen  or  other  person  so  offending 
as  aforesaid  shall  be  answerable  for  and  shall  repay  all  such  damages,  &c.,  to  his 
master  or  owner : — 

Beldf  that  the  owner  of  a  vessel  navigating  the  Thames  is  not  responsible  for 
damage  done  by  her  to  property  belonging  to  the  conservators  through  the  fault 
of  a  pilot  compulsorily  in  charge  of  her ;  for  that,  though  the  words  of  s.  96  of  the 
Thames  Conservancy  Act  are  general,  they  are  not  to  be  read  as  including  pilots, 
and  do  not  by  implication  repeal  the  provisions  as  to  pilotage  in  the  Merchant 
Shipping  Act,  1864. 

Action  for  the  recovery  of  120?.  for  damage  done  in  the  river 
Thames  to  a  dredger  of  the  plaintiffs,  by  a  collision  between  a 
vessel  of  the  defendants,  called  the  Oalieia,  and  the  dredger,  on 
the  24th  of  January,  1867.  The  following  case  was  stated,  under 
a  judge's  order,  for  the  opinion  of  the  Court,  without  pleadings  :— 

1.  The  plaintiffs,  at  the  time  of  the  collision  were,  and  are,  the 
conservators  of  the  river  Thames,  incorporated  under  the  Thames 
Conservancy  Act,  1857,  20  &  21  Vict  c.  cxlvii. 

2.  The  defendants  at  the  time  of  the  collision  were  the  owners 
of  a  vessel  called  the  Qaticiai  within  the  meaning  of  the  Thames 
Conservancy  Act,  1857. 

3.  At  the  time  of  the  collision  the  Odlicia  wafi  navigating  the 
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1868       river  Thames,  and  within  the  London  pilotage  district  was  oom- 
CoNSERYATORs  pulsorily  in  charge  of  a  licensed  pilots  within  the  meaning  of  the 
'£^^,     Merchant  Shipping  Act,  1854, 17  &  18  Vict  c.  104. 

V.  4.  At  the  time  of  the  collision,  a  dredger,  the  property  of  the 

conserrators,  within  the  meaning  of  the  statute,  was  then  law- 
fully lying  moored  in  the  riyer  Thames  off  Margaretness  Point, 
and  was  then  lawfully  employed  by  the  plaintiffs  in  and  about 
their  lawful  and  necessary  business  and  duties  as  the  conservators 
of  the  river  Thames. 

6.  Without  any  default  whatever  on  the  part  of  the  plaintifib  or 
their  servants,  or  any  person  or  persons  having  the  management 
of  or  in  any  way  employed  about  the  dredger,  or  of  the  said 
dredger,  the  Oalicia,  while  being  steered  and  managed  by  the 
pilot,  and  through  the  fault  of  the  pilot,  and  of  his  wrongful 
orders  to  the  boatmen  and  other  persons  belonging  to  and  then 
employed  in  and  about  the  defendants'  vessel,  ran  against  the 
dredger  of  the  plaintiffs,  and  thereby  damage  was  done  by  the 
defendants'  vessel  to  the  dredger  of  the  plaintiffs,  to  the  amount 
ofl20Z. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
defendants  were  liable  to  the  plaintiffs  for  the  damage  done  by 
the  collision,  or  whether,  the  defendants'  vessel  being  compulsorily 
in  charge  of  a  pilot,  the  defendants  were  exonerated  from  liability, 
by  virtue  of  the  provisions  of  the  Merchant  Shipping  Act»  1854. 

PrerUice,  Q.C.  {W,  Frere  with  him),  for  the  plaintiffs.  The  ques- 
tion is  whether  s.  388  of  the  Merchant  Shipping  Act,  1854, 17  & 
18  Vict.  c.  104,  is  not,  by  reason  of  the  inconsistency  of  the  two 
provisions,  impliedly  repealed  by  s.  96  of  the  Thames  Conser- 
vancy Act,  1857,  20  &  21  Vict.  c.  cxlvii.  (1) 

'-  (!)  Section SBSoftbeMerohant Ship-  Ck)naer\rancy  Act,  1857,  20  &  21  Vict, 

ping  Act,  1854, 17  &  18  Vict.  c.  104,  c.cxlvii,enact8that**  the  owner  of  every 

enacts  that  "no  owner  or  master  of  any  vessel   navigating  the    river  Thames 

ship  shall  be  answerable  to  any  person  shall  be  and  he  is  hereby  made  answer* 

whatever  for  any  loss  or  damage  occa<  able  for  all  trespasses,  damages,  spoil, 

sioned  by  the  fault  or  incapacity  of  any  or  mischief  that  shall  be  done  by  such 

qualified  pilot  acting  in  charge  of  such  vessel,  or  by.  any  of  the  boatmen  or 

ship,  within  any  district  where  the  em-  other  persons  belonging  to  or  employed 

ployment  of  such  pilot  is  compulsory  in  or  about  the  same,  by  any  means 

by  law."    Section  06  of  the  Thames  whatsoever,  to  any  of  the  property  or 
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Under  the  Thames  ConserTancy  Act»  the  offender  is  not  liable        |g^ 

for  neg^enee  merely,  but  for  any  damage  through  pure  accident  ^~~ 

or  even  by  a  wilful  trespass  by  some  person  employed  on  board  or  the 
the  Tessely — acts  for  which  the  owner  would  not  be  liable  under  ^^™» 
ordinary  circumstances.  The  enactment  in  the  Merchant  Ship-  ^^^* 
ping  Act  is  so  well  known  that  it  is  impossible  to  conceive  that 
the  legislature  would  not  have  made  some  special  provision  for 
the  case  of  vessels  having  licensed  pilots  on  boards  if  it  had  been 
intended  that  their  owners  should  be  relieved  from  liability. 
Seeing  the  numerous  duties  which  are  cast  upon  the  conservators 
for  the  benefit  of  the  public^  and  the  amount  of  property  at  risk 
in  various  parts  of  the  river,  it  is  not  unreasonable  that  there 
should  be  such  a  provision  for  their  protection.  A  precisely  simi- 
lar provision  is  contained  in  the  Littlehampton  Harbour  Act, 
33  Geo.  3,  c  100,  s.  33.  It  has  long  been  settled  that  an  act  of 
parliament  which  is  inconsistent  with  a  former  act  impliedly  re- 
peals it:  Dwarris,  2nd  ed.  531.  Lord  Langdale,  M.R,  says  in 
Dean  of  Ely  v.  Bliss  (1) :  '^  If  two  inconsistent  acts  be  passed  at 
different  times,  the  last  is  to  be  obeyed ;  and,  if  obedience  cannot 
be  observed  without  derogating  from  the  first,  it  is  the  first  which 
must  give  way.**  This  rule  of  construction  was  acted  upon  by  this 
Court  in  Oreat  Central  Qas  Consumers  Company  v.  Clarke  (2),  and 
Law  V.  Metropolitan  Board  of  Works.  (3)  It  may  be  said  that 
the  Thames  Conservancy  Act  is  of  less  force  than  a  general  public 
act  of  parliament.    But  that  argument  was  urged  without  success  * 

before  the  Exchequer  Chamber  in  Brown  v.  Mayor,  &c,  of  Lon- 


effects  of  the  conservators,  or  the  hanks  damages,  satisfaction,  or  compensation : 

or  other  works  erected,  maintained,  or  and  s.  97  provides  that  every  such  hoat- 

repaired  under  the  provisions  of  this  man  or  other  penon  so  offending  as  last 

act ;  and  the  owner  of  every  snch  vessel  aforesaid  shall  he  answerahle  for  and 

shall,  for  every  such  trespass,**  &c.,  so  shall  repay  all  such  damages,  &c.,  so  to 

committed  as  aforesaid,  upon  conviction  he  ascertained  and  fixed  as  aforesaid,  to 

before  a  justice,  pay  to  the  secretary  of  his  master  or  owner, 

the  conservators  such  damages,  satisfac-  (1)  5  Beav.  574,  582. 

tion,  and  compensation  as  shall  he  fixed  (2)  11  C.  B.  (N.S.)  814 ;  in  error, 

by  the  justice,  together  with  costs,  not  13  C.  B.  (N.S.)  838 ;   32  L.  J.  (C.P.) 

exceeding  20^.  besides  costs ;  but,  in  case  41. 

such  damage  shall  exceed  20/.,  the  owner  (3)  12  C.  B.  (N.S.)  161;  31  L.  J. 

may  be  sued  by  the  conservators  for  such  (C.  P.  J  223. 
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1868       don (1),  where  Cockbum,  C.J.,  said:  "Although  it  may  be  that 
CoNSJBBVATOBs  sonie  private  acts  of  parliament  amount  to  no  more,  or  little  more, 
Thamm     *^^^  private  agreements  between  the  parties  at  whose  instance 
^*         they  are  passed,  we  think  that  cannot  be  said  of  an  act  of  parlia- 
ment such  as  the  present,  which  deals  with  public  rights  and 
matters  of  great  public  interest.    An  act  of  parliament,  the  subject- 
matter  of  which  is  the  conservancy  of  the  river  Thames,  and  the 
tolls  chargeable  upon  the  public  for  the  navigation  thereof,  and 
moreover  which  materially  affects  the  prerogative  and  rights  of 
the  Crown,  can  hardly  be  looked  upon  as  a  private  agreement.'' 
The  words  "  other  person,"  in  s.  96,  are  large  enough  to  include 
pilots. 

Sir  O.  Honyman,  Q,C.  {WaiJcin  WiUiamB  with  him),  contra. 
The  question  is  purely  one  of  intention.  Did  the  legislature,  when 
passing  the  Thames  Conservancy  Act,  1857,  mean  to  repeal  the 
clauses  as  to  compulsory  pilotage  in  the  Merchant  Shipping  Act, 
1854  ?  There  can  be  no  sound  reason  why  the  conservators  of  the 
Thames  should  be  placed  in  a  position  different  from  the  rest  of 
the  public.  In  Maude  and  Pollock's  Law  of  Merchant  Shipping,  2nd 
6d.  198,  after  adverting  to  the  statutory  provisions  and  the  cases  on 
the  subject,  it  is  said,  that,  "  Independently  of  legislative  provision, 
the  courts  of  law  have  always  considered,  as  indeed  justice  seemed 
to  require,  that  wherever  the  employment  of  a  pilot  was  compulsory, 
the  owners  and  master  were  not  liable  for  injuries  arising  from  his 
acts :  for,  in  these  cases,  it  was  deemed  that  their  authority  was 
superseded  by  legislative  enactment,  and  that  it  would  be  unjust  to 
hold  them  responsible  for  the  skill,  sobriety,  and  caution  of  one 
whom  they  had  not  selected,  and  over  whom  they  had  in  fact  little 
or  no  control."  (2)  The  legislature,  when  dealing  with  the  subject 
of  pilotage  in  the  Merchant  Shipping  Acts  Amendment  Act,  1862, 
25  &  26  Vict.  c.  63,  ss.  39 — 42,  which  act  is  by  s.  1  "  to  be  construed 
with  and  as  part  of  the  Merchant  Shipping  Act,  1854  **  (3),  refer 
to  the  enactments  as  to  pilotage  in  the  act  of  1854  as  subsisting 
enactments.  They  do  not  seem  to  have  been  aware  of  this  extra- 
ordinary provision  in  the  Thames  Conservancy  Act.    In  FUzgerald 

(1)  13  C.  B.  (N.S.)  828 ;  31  L.  J.      ping,  266  et  seq. 

(C.  P.)  280.  (3)  See  the  note  in  p.  1  of  the  Supple* 

(2)  And  Bee  Maclachlan  on  Shii>     ment  to  Maclachlan  on  Shipping. 
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V.  Champneys  (1),  Page  Wood,  V.C,  referring  to  Birkenhead  Bocks       |g^ 
V.  Laird  (2),  and  to  the  acts  relatinff  to  the  Marlborough,  Welling-  ~ 
ton,  and  Shrewsbury  entails,  adopts  the  maxim  Generalia  specialibus      of  the 
non  derogant,  and  holds  that  a  special  provision  in  an  act  of  par-         v.     ' 
liament  directed  to  a  particular  object^  is  not  repealed  by  a  sub-      ^^^^' 
sequent  general  enactment  which  does  not  specifically  refer  to  the 
former.    It  would  require  strong  words  to  warrant  the  construction 
contended  for  by  the  plaintiffs.    Suppose  the  vessel  were  mortgaged, 
or  under  charter,  is  the  owner  to  be  made  liable  for  every  act  or 
default  of  the  mortgagee  or  the  charterer  or  those  employed  by 
them  ?    The  97th  section  shews  that  the  legislature  did  not  intend 
to  cast  upon  the  owner  a  liability  for  all  acts  of  the  pilots ;  but 
only  for  the  acts  of  their  own  servants,  against  whom  it  gives  them 
a  remedy  over. 

Prentice,  Q.C.,  was  heard  in  reply. 

Byles,  J.  I  am  of  opinion  that  the  defendants  are  entitled  to 
the  judgment  of  the  Court.  In  the  first  place,  s-  388  of  the 
Merchant  Shipping  Act,  1854,  is  express,  that  *^  no  owner  or  master 
of  any  ship  shall  be  answerable  to  any  person  whatever  for  any 
loss  or  damage  occasioned  by  the  fault  or  incapacity  of  any  quali- 
fied pilot  acting  in  charge  of  such  ship  within  any  district  where 
the  employment  of  such  pilot  is  compulsory  by  law."  This  is  an 
enactment  which  embraces  a  very  large  portion  of  the  river  Thames, 
and  therefore  the  question  raised  in  this  case  is  one  of  great  im- 
portance. There  is  no  express  repeal  of  that  provision  by  the 
Thames  Conservancy  Act,  1857 :  but  we  are  asked  to  imply  a 
repeal  of  it.  The  Court  must  be  satisfied  that  the  two  enactments 
are  inconsistent  before  they  can  from  the  language  of  the  later 
imply  a  repeal  of  an  express  prior  enactment  It  seems  to  me 
that,  although  the  language  of  the  96th  and  97th  sections  of  the 
Thames  Conservancy  Act,  1857,  is  somewhat  inaccurate,  we  may, 
without  doing  violence  to  it,  hold  it  not  to  be  inconsistent  with  the 
enactment  in  the  former  act,  but  that  both  may  well  be  read 
together.  I  should  be  slow  in  coming  to  the  conclusion  that  the 
owner  is  to  be  held  liable  for  damage  done  by  his  vessel  without 
any  default  either  on  his  part  or  on  that  of  any  boatman  or  other 

(1)  2  J.  &  H.  31,  53,  54.  (2)  4  De  G.  M.  &  G.  732. 
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1868  person  employed  by  him.  If  it  were  necessary  to  put  a  strict 
O0N8EEVATOB8  construction  upon  the  words  of  the  96th  section,  perhaps  Mr. 
^THB  Prentice's  contention  niight  prevail.  But  it  is  plain  from  the 
«.  97th  section  that  the  96th  section  only  applies  where  the  persons 
who  do  the  damage  are  persons  offending;  for,  the  words  are; 
"provided  always  that  every  such  boatman  or  other  person  so 
offendmg  bjb  last  aforesaid,"  &c  Now,  who  are  the  parties  who 
offend  against  the  96th  section  ?  The  first  part  of  the  clause  may 
be  read  as  if  the  owner  himself  were  navigating  the  vessel, — '*  The 
owner  of  every  vessel  navigating  the  river  Thames  shall  be  and  he 
is  hereby  made  answerable  for  all  trespasses,  damages,  spoil,  or 
mischief  done  by  such  vessel."  Then  comes  the  case  of  his 
servants, — "or  by  any  of  the  boatmen  or  other  persons  belonging 
to  or  employed  in  or  about  the  same."  I  admit  that  the  prepo- 
sition "  by  "  is  not  used  there :  but  the  persons  who  are  supposed 
to  offend,  and  against  whose  master  compensation  for  the  damage 
done  may  be  awarded,  are,  by  s.  97,  if  the  master  is  made  to  pay, 
to  repay  to  him  all  such  damages  so  ascertained  and  recovered  as 
aforesaid;  which  evidently  shews  that  "the  boatmen  or  other 
persons  belonging  to  or  employed  in  or  about  the  same,"  means 
"  belonging  to  the  vessel  and  employed  by  the  owner  in  or  about  the 
same."  Now,  that  cannot  be  said  of  the  pilot.  Pilots  are  ap- 
pointed or  employed  by  a  superior  power ;  and  even  the  selection 
of  a  particular  member  of  the  body  is  not  permitted  to  the  master 
or  owner.  Independently,  therefore,  of  any  other  consideration, 
I  should  have  thought  the  true  construction  of  the  96th  and  '97th 
sections  of  the  Thames  Conservancy  Act  to  be  what  I  have 
described.  But,  when  we  are  asked  to  construe  them  as  impliedly 
repealing  a  prior  distinct  enactment,  I  cannot  entertain  a  doubt 

Keating,  J.  I  am  of  the  same  opinion.  The  enactment  in  the 
Merchant  Shipping  Act,  1854,  is  clear  and  positive,  and  is  founded 
upon  the  simplest  principles  of  justice.  A  ship-owner  who  is  com- 
pelled by  law  to  take  on  board  a  pilot,  and  that  without  a  right 
of  choice,  ought  not  to  be  held  answerable  for  the  neglects  or 
defaults  of  that  person.  It  is  said  that  the  388th  section  of  that 
act  is  impliedly  repealed  by  the  96th  section  of  the  Thames  Con- 
servancy Act,  1857.    I  entirely  agree  with  my  Brother  Byles, 
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that,  before  we  oome  to  that  conclnsioD,  we  are  botmd  to  satisfy        1888 
onrselves  that  it  is  a  necessary  implication.    I  cannot  see  any  such  gonbebvatobs 
necessary  implication.    It  seems  to  me  that  the  object  of  the  96th     THiSm 
section  simply  is,  that,  where  a  boatman  or  other  subordinate  pei^      ^« 
son  engaged  in  navigating  a  vessel  is  gnilty  of  any  trespass  upon 
or  does  any  injury  to  the  property  of  the  conservators,  4lie  latter 
shall  not  be  put  to  look  for  their  remedy  against  him,  but  may 
resort  to  the  owner ;  the  owner  having  by  s.  97  a  remedy  over 
against  the  offender  for  the  penalty  or  compensation  and  costs. 
But  the  obligation  of  the  owner  is  made  correlative  with  his 
remedy  over.    It  evidently  contemplates  the  relation  of  master 
and  servant  or  employer  and  employed ;  a  relation  which  does  not 
exist  between  the  owner  of  a  vessel  and  the  pilot  put  on  board  to 
navigate  her.    It  seems  to  me,  therefore,  that  there  is  no  such 
inconsistency  between  the  two  enactments  as  to  warrant  us  in 
holding  the  former  to  be  impliedly  repealed  by  the  latter.    The 
defendants  are  entitled  to  judgment. 

Montague  Smith,  J.  I  am  entirely  of  the  same  opinion.  Sec- 
tion 388  of  the  Merchant  Shipping  Act,  1854,  contains  a  special 
legislation  exempting  the  owners  of  vessels  from  liability  for  inju- 
ries resulting  from  the  acts  or  defaults  of  the  pilot  whom  he  is 
bound  to  take  on  board,  without  any  power  of  selection.  That 
being  a  special  legislation  on  the  subject,  even  if  the  language  of 
the  96th  section  of  the  Thames  Conservancy  Act,  1857,  were  large 
enough  to  include  pilots,  I  should  have  thought  the  special  enact- 
ment was  not  affected  by  it  The  rule,  as  laid  down  by  Sir  Orlando 
Bridgman  (1),  is,  that  **  the  law  will  not  allow  the  exposition  to 
revoke  or  alter  by  construction  of  general  words,  any  particular 
statute,  where  the  words  may  have  their  proper  operation  without 
it."  The  Thames  Conservancy  Act  is  general  so  far  as  it  relates 
to  the  river  Thames.  The  words  of  s.  96  are  general  and  affirma- 
tive, and  may  well  stand  with  the  previous  special  l^slation.  I 
agree  with  the  rest  of  the  Court,  that  the  words  of  the  96th  section 
are  not  to  be  read  as  including  pilots,  when  it  speaks  of  boatmen 
or  other  persons  belonging  to  or  employed  in  or  about  the  vessel. 
The  generality  of  those  words  must  be  limited  to  the  reason  and 

(1)  Ly7i  v.^  n  y»,  Bridgman's  Judgments,  122,  ]  27. 
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1868        necessity  of  the  case.    They  cannot  mean  all  damage  or  mischief 

GoNBERVATOBs  donc  by  the  vessel  under  any  circamstances ;  but  must  be  limited 

Thamw      ^  damage  done  by  the  boatmen  or  other  persons  employed  by  the 

V'         owner  on  board  the  vessel.    They  undoubtedly  are  so  limited 

where  the  damage  does  not  exceed  20Z. :  and  we  cannot  suppoee 

that  a  different  liability  was  intended  to  be  imposed  where  the 

damage  is  greater,  though  the  remedy  given  is  different.    Upon 

the  whole  it  seems  to  me  that  a  pilot  does  not  come  within  the 

words  of  the  96th  section  of  the  Thames  Conservancy  Act,  and 

that  that  section  does  not  by  implication  repeal  the  388ih  section 

of  the  Merchant  Shipping  Act,  1854.    On  both  grounds,  therefore, 

I  think  the  defendants  are  entitled  to  judgment. 

Judgment  for  the  defendanU. 

Attorney  for  plaintiffs :  W.  C.  HaU,for  Frere  &  Co. 
Attorneys  for  defendants :  Thomas  &  EdUams. 


Al.ril  18.  WHATMAN  V.  PEARSON. 

MaxUr  and  Bervant^Negligence^LioMUy  of  M€uter-^Soope  (f  Employments^ 
Notice  of  Action  under  the  Metropolitan  Management  Amendment  Acty  1862 
(25  A  26  Vict.  e.  102),  8. 106. 

The  defendant,  a  contractor  under  a  district  board,  was  engaged  in  oonstructing 
a  sewer,  and  employed  men  with  horses  and  carts.  The  men  so  employed  were 
allowed  an  hour  for  dinner,  but  were  not  permitted  to  go  home  to  dine  or  to  leave 
their  horses  and  carts.  One  of  the  men  went  home  about  a  quarter  of  a  mile  out 
of  the  direct  line  of  his  work  to  his  dinner,  and  left  his  horse  unattended  in  the 
street  before  his  door.  The  horse  ran  away  and  damaged  certain  railing  belong- 
ing to  the  plaintiff: — 

Hehlf  that  it  was  properly  left  to  the  jury  to  say  whether  the  driver  was  acting 
within  the  scope  of  his  employment,  and  that  they  were  justified  in  finding  that 
he  was. 

Hdd,  also,  that  the  thing  complained  of  was  not  a  thing  done  or  intended  to  be 
done  under  the  powers  of  the  board,  or  under  the  act,  so  as  to  entitle  the  defend- 
ant to  a  notice  of  action  under  s.  106  of  the  25  &  26  Vict.  c.  102. 

Deglabation  for  damage  done  to  certain  iron  railings  of  the 
plaintiff  by  the  negligence  of  the  defendant's  servant  in  the  man* 
agement  of  a  horse  and  cart  of  the  defendant. 
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,  Plea,  not  guiltyj  by  statute  25  &  26  Vict.  c.  102.  i^^s 

^he  cause  was  tried  before  Byles,  J.,  at  the  last  sittings  at  Whatman 
Gnildhall.  The  plaintiff  was  the  owner  of  some  houses  at  Dept-  pearsox. 
ford.  The  defendant,  a  contractor,  was  employed  under  the  dis- 
trict board  of  Greenwich  in  carting  away  the  soil  excavated  from  a 
highway  there  during  the  construction  of  a  sewer,  and  for  this  pur- 
pose employed  a  number  of  men  with  horses  and  carts.  The  duty 
of  the  men  so  engaged,  was,  to  travel  with  their  carts  for  a  certain 
number  of  hours  each  day  between  the  place  where  the  excavation 
was  going  on  and  the  place  of  deposit  for  the  earth  and  rubbish, 
with  an  hour's  interval  for  dinner,  but  never  to  quit  their  horses 
or  carts  or  to  leave  their  work.  One  of  the  men,  contrary  to  his 
instructions,  went  home  to  dinner  at  a  place  about  a  quarter  of  a 
mile  out  of  the  line  of  his  work,  and  left  his  horse  and  cart  in  the 
street  before  his  house ;  the  horse  had  his  bridle  off  and  a  nose-bag 
on,  and  there  was  no  one  to  look  after  him.  Whilst  the  driver  was 
thus  absent,  the  horse  ran  away,  and  damaged  the  plaintiff's  rail- 
ings. 2  No  notice  of  action  was  giveu. 

^The  learned  judge  left  it  to  the  jury  to  say  whether  the  driver 
had  been  guilty  of  negligence,  .whether  he  was  at  the  time  acting 
within  the  scope  of  his  employment^  and  whether  the  injury  com- 
plained of  was  a  thing  done  or  intended  to  be  done  under  the  act 
(25  &  26  Vict.  c.  102,  s.  106),  under  which  the  contractor's  work 
was  being  done.  The  jury  answered  the  first  two  questions  in  the 
a£5rmative  and  the  third  in  the  negative. 

\The  learned  judge  reserved  leave  to  the  defendant  to  move  to 
enter  a  nonsuit,  on  the  ground  that  there  was  no  evidence  that  the 
driver  was  acting  in  the  scope  of  his  employmen^or  on  the  ground 
that  the  defendant  was  entitled  to  notice  of  action  under  25  &  26 
Vict.  c.  102,  s.  106. 

Montagu  Chambers,  Q.C.,  moved  to  enter  a  nonsuit,  or  for  a 
new  trial  on  the  ground  of  misdirection.  That  the  carman  was 
guilty  of  negligence  there  is  no  doubt.  The  first  question  will  be 
whether  he  was  at  the  time  acting  within  the  scope  of  his  employ- 
ment. The  distinctions  in  some  of  the  cases  are  extremely  fine. 
In  Croft  V.  AUison  (1),  it  was  held  that,  where  the  defendant's 

(1)  4  B.  &  A.  590. 
Vol.  III.  2  0  2 
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1868  servant  wantonly^  and  not  in  the  execution  of  his  master's  orders, 
Whatmak  struck  the  plaintiff's  horses  and  thereby  produced  an  accident,  the 
Peabsoi?.  i^aster  was  not  liable ;  but  that,  where  he  so  struck  them  in  the 
course  of  his  employment,  although  injudiciously,  the  master  would 
be  responsible.  The  rule  is  well  stated  by  Maule,  J.,  in  Mitchdl 
Y.  OrassvoeUer.  (1)  Here,  the  carman's  duty  was  defined ;  he  had 
no  pretence  for  driving  the  horse  and  cart  out  of  the  line  of  his 
work.  At  all  events,  as  the  defendant  was  acting  as  a  contractor 
under  the  vestry  of  Greenwich,  he  falls  within  the  description  of 
persons  entitled  to  a  notice  of  action  under  the  25  &  26  Vict. 
c.  102,  s.  106.  (2)  In  Hardmck  v.  Moss  (3),  the  defendants  were 
held  to  be  entitled  to  a  notice  of  action  under  the  Highway  Act, 
5  &  6  Wm.  4,  c.  50,  s.  109,  even  though  they  might  not  have  been 
acting  strictly  within  the  line  of  their  duty,  if  they  had  reasonable 
ground  for  supposing  they  were  acting  under  the  authority  of  the 
act  of  parliament  The  learned  judge  left  it  to  the  jury  to  say 
whether  the  knocking  down  of  the  plaintiff's  railings  was  an  act 
done  under  the  powers  of  the  board.  That  clearly  was  not  a  cor- 
rect mode  of  putting  it ;  nor  waa  it  properly  a  question  for  the 
jury  at  all. 

BoviLL,  C.J.  I  am  of  opinion  that  there  should  be  no  rule 
upon  either  ground.  As  to  the  first  point,*'the  jury  found  that  the 
defendant's  servant  was  acting  in  the  course,  of  his  employment ; 
and  I  think  there  was  sufiScient  evidence  to  support  that  finding. 
In  Jod  V.  Morison  (4),  Parke,  B.,  lays  it  down  that  "  the  master 
is  only  liable  where  the  servant  is  acting  in  the  course  of  his 
employment"  But  he  adds:  "If  he  was  going  out  of  his  way 
against  his  master's  implied  commands,  when  driving  on  his 
master's  business,  he  will  make  his  master  liable."    In  the  present 

(1)  13  C.  B.  237,  246.  done  or  intended  to  be  done  under  the 

(2)  Which  enacts  that  "No  writ  or  powers  of  such  board  or  vestry  under 
process  shall  be  sued  out  against  or  the  said  act  [19  &  20  Yict.  c.  120]  or 
served  upon,  and  no  proceeding  shall  this  act,  until  the  expiration  of  one 
be  instituted  against  the  metropolitan  calendar  month  next  after  notice  in 
board  of  works,  or  any  vestry  or  dis-  writing  shaU  have  been  served  upon 
trict  board,  or  their  clerk,  or  any  clerks,  such  board  or  vestry,"  &c. 
surveyor,  contractor,  officer,  or  person  (3)  7  H.  &  N.  136 ;  31  L.J.  (Ex.) 
whomsoever  acting  under  their  or  205. 
any  of  their  directions,  for  anything         (4)  6  C.  &  P.  601,  503. 
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case,  the  servant  had  charge  of  the  horse  and  cart,  and  it  was  1868 
through  his  negligence  and  want  of  care,  whilst  acting  in  the  Whatman 
course  of  his  employment,  that  the  accident  occurred.  The  jury  p^^^j,. 
were  quite  at  liberty  to  come  to  the  conclusion  they  did ;  and  I 
cannot  doubt  its  accuracyj  As  to  the  notice  of  action, — ^it  is 
difficult  to  see  how  such  a  case  can  be  brought  within  the  106th 
section.  The  intention  was  that  there  should  be  notice  in  all 
■cases  where  the  act  complained  of  was  a  thing  done  or  intended  to 
be  done  under  the  powers  of  the  board  or  vestry  or  under  the  act. 
The  cause  of  action  here  is  not  a  thing  done  or  intended  to  be 
^one  under  the  act ;  the  whole  thing  was  collateral.  The  defend- 
ant's servant  was  not^  acting  or  intending  to  act  in  the  perform- 
ance* of  any  duty  cast  upon  his  master  by  virtue  of  the  act.  He 
was  guilty  of  negligence  in  the  care  of  the  horse  entrusted  to  him, 
whilst  he  was  absent  taking  his  meal.  That  clearly  had  no  rela- 
tion to  an  act  done  or  intended  to  be  done  under  the  act  of  parlia- 
ment. Neither  the  act  done  nor  the  mischief  which  resulted  had 
anything  to  do  with  the  performance  of  the  powers  of  the  act.  No 
notice  of  action,  therefore,  was  necessary. 

Byles,  J.  I  am  of  the  same  opinion.  The  question  of  negli- 
gence was  left  to  the  jury ;  and  they  found  that  the  defendant  had 
been  guilty  of  negligence.  I  agree  it  is  doubtful  whether  the 
second  and  third  questions  ought  not  to  have  been  decided  by  the 
judge ;  but  for  safety  sake  I  left  them  to  the  jury.  When  the 
defendant's  servant  left  the  horse  at  his  own  door  without  any 
person  in  charge  of  it,  he  was  clearly  acting  within  the  general 
scope  of  his  authority  to  conduct  the  horse  and  cart  during  the 
•day.  On  the  second  point,  I  am  of  opinion  that  the  thing  com- 
plained of  was  not  an  act  done  or  a  default  made  under  the  powers 
•of  the  board,  or  under  the  act.  If  negligence  in  looking  after  the 
horse  was  the  cause  of  the  injury,  that  clearly  had  nothing  to  do 
with  the  powers  of  the  board ;  still  less  had  the  breaking  of  the 
plaintiff's  railings. 

I  Keating,  J.  I  am  of  the  same  opinion.  Upon  the  first  point 
Hr.  Chambers's  contention  in  substance  is,  that  there  was  such  an 
amount  of  deviation  by  the  defendant's  servant  from  the  line  of 

2  0  2  2 
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18G8  his  duty^  that  he  ceased  to  be  acting  in  the  course  of  the  employ- 
Whatman  nient  of  his  master.  It  is  always^  however,  a  question  of  degree. 
Pearson.  ^  think  my  Brother  Byles  was  quite  right  in  leaving  the  question 
to  the  jury.  They  found,  and  properly,  I  think,  that  the  man  was 
at  the  time  of  the  accident  acting  in  the  course  of  his  employmeiitcM 
As  to  the  want  of  notice, — ^I  see  no  ground  for  saying  that  the- 
defendant's  servant  was  acting  or  intending  to  act  in  pursuance  of 
the  act  of  parliament  when  he  was  guilty  of  the  negligence  com- 
plained of.  Whether  that  be  a  question  for  the  jury  or  for  the 
Court,  I  am  equally  of  opinion  that  the  verdict  was  right. 

Montague  Smith,  J.    I  am  of  the  same  opinion.    There  was 

evidence  that  the  defendant's  servant  was  acting  within  the  scope 

of  his  authority,  and  not  upon  his  own  account  independently  of 

his  master ;  and  that  evidence  was  properly  submitted  to  the  jury» 

Upon  the  other  point,  there  was  no  evidence  to  satisfy  the  jury,  or 

which  ought  in  my  judgment  to  satisfy  us,  that  a  notice  of  action. 

was  necessary.    The  injury  sustained  by  the  plaintiff  did  not  arise- 

from  any  negligence  in  the  performance  of  anything  done  or 

intended  to  be  done  under  the  powers  of  the  act.     It  is  not 

because  a  man  may  believe  that  he  is  acting  in  pursuance  of  the 

act  that  a  notice  of  action  is  necessary.    The  negligence  of  the 

defendant's  servant  here  was  entirely  collateral  to  anything  done- 

or  intended  to  be  done  under  the  powers  conferred  by  the  act. 

It  would  be  difficult  to  say  where  the  necessity  for  a  notice  of 

action  would  not  arise,  if  it  were  held  to  be  necessary  here.    If 

the  servant  were  taking  the  horse  out  of  the  shafts,  and  in  so 

doing  negligently  suffered  it  to  run  away  and  do  damage,  could  it 

be  said  that  that  was  a  case  within  the  act  ?    It  seems  to  me  that 

it  would  be  an  absurd  construction  of  the  clause  to  hold  a  case 

like  this  to  be  within  it. 

Bute  refused^ 

Attorney  for  defendant :  John  Thomas  Moss. 
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SPENCE  AND  Another  v.  THE  UNION  MARINE  INSURANCE  1868 

COMPANY,  LIMITED.  AptU  18. 

BMpand  Shipping — Marine  Insurance— Total  or  Partial  Loss — OUiteration  of 
Marks  hy  Sea  Perils — Goods  insured  not  distinguishable  from  other  similar 
Goods  on  Board — Cor^fusio — Commixtio, 

Cotton  belonging  to  different  owners  was  shipped  in  bales  specifically  marked, 
at  Mobile  for  Liverpool :  43  bales  belonged  to  the  plaintiffs,  and  were  insured  by 
the  defendants  against  the  usual  perils.  In  the  course  of  her  voyage  the  ship 
-was  wrecked  near  Key  West ;  all  the  cotton  was  more  or  less  damaged ;  some  of 
it  was  lost,  and  some  was  so  damaged  that  it  had  to  be  sold  at  Key  West.  The 
Test  of  the  cotton  was  conveyed  in  another  vessel  to  Liverpool.  The  marks  on  a 
very  large  number  of  the  bales  were  so  obliterated  by  sea-water  that  none  of  the 
cotton  lost  or  sold  at  Key  West,  and  a  portion  only  of  that  carried  to  Liverpool, 
could  be  identified  as  belonging  to  anj  particular  consignee.  Two  only  of  the 
'plaintiffs'  43  bales  were  identified,  and  these  were  delivered  to  the  plaintiffs : — 

ffeld^  that  in  respect  of  the  cotton  lost,  and  that  sold  at  Key  West»  there  was  a 
total  loss  of  a  part  of  each  owner's  cotton,  and  that  all  the  owners  became  tenants 
in  common  of  the  cotton  which  arrived  at  Liverpool,  and  could  not  be  identified ; 
the  share  of  each  owner's  loss  in  the  cotton  totally  lost  or  sold  at  Key  West,  and 
iiis  share  in  the  remainder  which  arrived  at  Liverpool  being  in  the  proportion 
that  the  quantity  shipped  by  him  bore  to  the  whole  quantity  shipped  according 
to  the  rule  in  cases  of  general  average  where  it  is  not  known  whose  goods  are 
•  sacrificed :  and,  consequently,  that  there  was  no  total  loss,  either  actual  or  con- 
-atructive,  of  the  plaintiffs'  41  bales. 

Declaration  on  a  policy  of  marine  insurance^  averring  a  total  loss. 

Pleas:  1.  Payment  into  court  of  122L  2.  Except  as  to  122/., 
payment  before  action. 

The  plaintiflfa  took  the  122/.  out  of  court,  and  joined  issue  on 
the  second  plea. 

The  cause  was  tried  before  Shee^  J.,  at  the  Liverpool  summer 
assizes,  1867.  The  facte  were  as  follows :  The  plaintiffs  are  mer- 
chants at  Liverpool.  The  defendants  are  a  marine  insurance  com- 
jpany  also  carrying  on  business  at  Liverpool  The  action  was 
brought  to  recover  a  total  or  salvage  loss  on  a  policy  of  insurance 
-at  and  from  Mobile  to  Liverpool,  on  forty-three  bales  of  cotton, 
marked  and  numbered  as  therein  mentioned^  in  the  ship  called  the 
Caroline  Nasmyth. 

The  defendants  paid  the  plaintiffs  before  action  1150/.,  being  50 
per  cent,  on  the  policy. 

On  the  10th  of  October,  1865,  the  Caroline  Nasmyth  sailed  from 
Mobile  with  a  cargo  of  cotton  consisting  of  2493  bales  belonging  to 
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1868       various  owners,  and  shipped  under  separate  bills  of  lading ;  532 

Sfkhoe      bales  (including  the  43  for  the  loss  of  which  the  action  was  brought) 

jj^'         belonged  to  the  plaintiffs,  who  effected  insurances  with  the  defend- 

Mabiot     ants  thereon  undfer  six  different  policies,  one  of  which  was  the 

'  policy  sued  upon.    The  vessel  on  the  23rd  of  October,  1865,  after 

having  been  at  sea  thirteen  days,  took  the  ground  on  the  Florida 

reef,  about  eighty  miles  from  Key  West,  and  became  a  total  wreck. 

The  ^cargo  was  landed  at  Key  West,  all  more  or  less  damaged,  and 

many  of  the  bales  broken,  the  marks  and  numbers  on  others  entirely 

obliterated.    Some  bales  were  lost,  and  some  were  so  damaged 

that  they  had  to  be  sold  at  Key  West.    The  remainder  of  the 

cotton  was  forwarded  to  Liverpool  in  a  vessel  chartered  by  the 

master  at  Key  West. 

Of  the  2493  bales  which  were  on  board  the  Caroline  Nasmyth 
when  she  sailed  on  her  voyage,  617  bales  arrived  in  Liverpool  in 
such  a  state  that  they  could  be  identified,  and  they  were  delivered 
to  the  different  consignees,  but  more  or  less  damaged;  1645  bales 
were  sold  at  Liverpool,  the  marks  being  so  obliterated  by  sea- 
water  that  they  could  not  be  identified  as  belonging  to  any 
particular  consignee,  and  231  bales  were  either  lost  on  the  reef  or 
sold  at  Key  West.  Of  the  plaintiffs'  43  bales,  two  only  (of  the 
value  of  59Z.  128.  lid.)  could  be  identified  at  Liverpool,  and  these 
were  delivered  to  the  plaintiffs. 

Due  notice  of  the  abandonment  of  the  41  bales  had  been  given 
by  the  plaintiffs. 

Subject  to  a  question  as  to  the  correctness  of  the  calculation,  the 
underwriters  had  paid  the  plaintiffs  their  share  (in  the  proportion 
of  43  to  2493)  on  the  value  of  the  cotton  which  was  actually  lost, 
and  also  (under  an  arrangement  which  was  made  for  the  sale  of  the 
cotton  without  prejudice  to  the  rights  of  the  parties)  in  the  same 
proportion  for  the  damc^e  to  the  cotton  which  arrived  at  Liverpool 
but  could  not  be  identified. 

It  was  contended  on  the  part  of  the  plaintiffs,  that,  as  no  one  of 
their  remaining  41  bales  arrived  in  Liverpool  in  such  a  state  that 
it  could  be  identified,  they  were  entitled  to  treat  the  loss  as  a  total 
loss  with  benefit  of  salvage.  It  was  conceded  that,  if  it  were  an 
average  loss  only,  the  122/.  paid  into  court,  plus  the  sum  paid 
before  action,  would  cover  the  plaintiffs'  claim. 


VOL.  IIL]  EASTER  TERM,  XXXI  VICT,  429 

The  defendants  contended  that  they  were  entitled  to  assume       1868 

that,  of  the  plaintiffs'  remaining  41  bales,  part  were  among  those  sfbnoe 

lost  at  Key  West  and  part  amongst  those  which  arrived  at  Liver-  xJoton 

pool ;  and  that,  upon  that  assumption,  the  loss  would  be  an  average  Mauks 
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loss,  and  covered  by  the  payment  into  court. 

A  verdict  was  entered  for  the  plaintiffs  for  4602.,  subject  to  leave 
reserved  to  the  defendants  to  move  to  enter  the  verdict  for  them. 

JS.  James,  Q.(7.,  in  Easter  Term,  accordingly  obtained  a  rule  nisi 
to  enter  a  verdict  for  the  defendants  or  a  nonsuit. 

Brdt,  Q.C7.,  Quain^  Q.C7.,  and  B.  0.  WiUiamSy  shewed  cause. 
This  was  a  total  loss  of  the  41  bales,  with  benefit  of  salvage,  and 
not  an  average  loss.  The  contract  of  the  underwriter  on  goods  is, 
that  they  shall  arrive  at  the  port  of  destination  in  such  a  state  that 
they  shall  not  by  a  peril  of  the  sea  be  prevented  from  being 
delivered  to  the  assured.  His  undertaking  is  not  satisfied  by  the 
mere  fact  of  arrival  at  the  port  of  destination ;  as,  for  instance,  if 
brought  there  by  a  captor.  In  Boux  v.  Salvador  (1),  Lord  Abinger 
says :  **  The  loss  is  in  its  nature  total  to  him  who  has  no  means  of 
recovering  his  goods,  whether  his  inability  arises  from  their  anni- 
hilation or  from  any  other  insuperable  obstacle."  The  loss,  there- 
fore, is  total,  where  there  is  an  insuperable  obstacle  to  the  delivery 
of  the  goods  to  the  assured,  and  that  insuperable  obstacle  arises 
from  a  peril  of  the  sea.  As  231  bales  of  cotton  were  totally 
lost  at  Key  West,  it  may  be  (and  that  is  enough  for  the  argument) 
that  the  whole  of  the  plaintiffs'  41  bales  were  amongst  those  so 
lost.  The  consignee  goes  to  the  captain  with  his  bill  of  lading,  and 
demands  his  goods.  By  reason  of  a  sea  peril,  the  captain  is  unable 
to  deliver  them.  How  can  that  be  other  than  a  total  loss?  Is 
the  assured  bound  to  receive  the  goods  of  some  one  else,  or  money 
instead,  because  by  a  peril  of  the  sea  they  have  become  undis- 
tinguishable  from  his  own  goods?  There  is  nothing  in  our  law 
to  warrant  that.  It  would  be  impossible  in  such  a  case  to  adjust 
an  average  loss,  because  impossible  to  ascertain  what  the  goods 
of  the  assured  sold  for.  Are  the  several  owners  of  goods  which 
have  thus  been  mixed  to  be  treated  as  tenants  in  common  of 
the  mass  ? 

(1)  3  Bing.  N.  C.  266,  279.     , 
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18C8  [WiLLES,  J,    In  Buckley  v.  Qto9B  (1),  where  tallow  in  a  ware- 

Sfbkce      house  which  was  burnt  down  melted  and  flowed  into  a  common 

Union      sewer,  and  was  recovered  and  appropriated  by  the  defendant, 

Mamne     Blackburn,  J.,  says:  "The  tallow  of  the  different  owners  was 

indeed  mixed  up  into  a  molten  mass,  so  that  it  might  be  difficult 

to  apportion  it  among  them ;  but  I  dissent  from  the  doctrine  that 

because  the  property  of  different  persons  is  confused  together, 

that  entitles  a  third  party  to  steal  it  with  impunity.   Probably  the 

legal  effect  of  such  a  mixture  would  be,  to  make  the  owners 

tenants  in  common  in  equal  portions  of  the  mass;  but,  at  all 

events,  they  do  not  lose  their  property  in  it."] 

The  assured  is  entitled  to  demand  the  specific  goods  which  he 
insured.  The  contract  of  the  insurer  is  not  satisfied  by  the  tender 
of  an  equivalent.  The  loss  is  total  where  the  thing  insured  "  is 
wholly  lost  to  the  owner  as  the  thing  U  was  formerly^  2  Parsons  on 
Mercantile  Law,  335.  The  same  may  be  gathered  from  the  defini- 
tion of  a  total  loss  in  Phillips  on  Insurance,  s.  1600. 

In  the  New  York  Civil  Code,  art.  1477,  it  is  said :  **  An  actual 
total  loss  is  caused  by, — 1.  A  total  destruction  of  the  thing  in- 
sured,— 2.  The  loss  of  the  thing  by  sinking  or  by  being  broken 
up, — 3.  Any  damage  to  the  thing  which  renders  it  valueless  to 
the  owner  for  the  purposes  for  which  he  held  it;  or, — 4.  Any 
other  event  which  entirely  deprives  the  owner  of  the  possession,  at 
the  port  of  destination,  of  the  thing  insured."  The  present  case 
falls  within  the  latter  definition. 

There  is  no  direct  authority  upon  the  subject  to  be  found  in 
our  law.  In  Be  Peyster  v.  Sun  Mutual  Insurance  Company  (2), 
where  the  question  arose  as  to  memorandum  articles,  Grover,  J., 
says :  "  The  precise  point  involved  in  this  case  remains  unsettled 
by  judicial  authority  in  this  State.  The  English  rule  makes  the 
insurer  responsible,  when  it  becomes  impossible  from  any  of  the 
perils  covered  by  the  policy  to  transport  the  property  to  its  port 
of  destination :  Baux  v.  Salvador.  (3)  The  same  doctrine  is  held 
by  the  supreme  court  of  the  United  States :  Huffg  v.  Augusta 
Insurance  Company  (4) ;    also  by  the  supreme  court  of  Maine : 

(1)  3  B.  &  S.  566,574;    32  L.  J.      277. 

(Q.B.)  129.  (3)  3  Bing.  N.  C.  266. 

(2)  5  Smith's  N.  Y.  App.  Cas.  272  (4)  7  How.  U.  S.  R.  596. 
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Wmiams  v.  KennAeeh  Insurance  Company  J  (1)    The  principle  of       ^^^ 
the  above  cases  I  think  sound."  Spbncb 

[BoviLL,  C.J.     Suppose  two  merchants  ship  oil,  of  diflferent      ukion 
kinds  and  of  different  yalue,  on  board  the  same  ship,  and  by  perils  xkbcbanckCo. 
of  the  sea,  the  casks  leak  and  the  contents  become  mixed  in  the 
ship's  hold,  and  the  oil  is  afterwards  pumped  out  of  the  hold  and 
the  casks  refilled.    What  would  be  Ae  effect  of  this  accidental 
•confusion  ?] 

The  effect,  as  between  the  assurer  and  the  assured,  would  be, 
that,  as  the  latter  could  not  get  the  thing  he  insured,  the  loss 
would  be  total,  probably  with  benefit  of  salvage.  A  buyer  could 
not  be  compelled  to  accept  the  mixed  article.  In  Montaya  v.  Lon- 
don Assurance  Company  (2),  a  vessel  laden  with  hides  and  tobacco 
in  the  course  of  her  voyage  shipped  large  quantities  of  sea-water : 
on  the  termination  of  the  voyage  it  was  discovered  that  the  sea- 
water  had  rendered  the  hides  putrid,  and  that  the  putrefaction  of 
the  hides  had  imparted  an  ill-flavour  to  the  tobacco,  and  had 
thereby  injured  it :  and  it  was  held  that  this  was  a  loss  by  perils 
of  the  sea,  which  the  insurers  must  make  good. 

Whatever  may  be  the  effect  of  mixture  as  to  the  question  of 
property,  it  can  have  none  upon  the  contract  of  insurance.  A 
man's  property  cannot  be  changed,  except  by  his  consent  The 
Roman  law  distinguishes  between  commixtio,  the  blending 
together  of  dry  goods,  and  confusio,  the  mingling  of  liquids :  Just. 
Inst,  by  Sandars,  lib.  ii.  tit  1,  ss.  27,  28 ;  Mackeldey,  Jur.  Horn. 
4§  251, 252 :  but  whether  the  owners  became  tenants  in  common  of 
the  mixture  depended  upon  whether  or  not  the  mixing  was  by 
oonsent 

[WiLLES,  J.  Mackeldey  treats  the  distinction  between  com- 
mixtio  and  confusio  as  modem,  and  a  mere  distinction  of  words. 
Note  to  §  251. 

BoviLL,  C.J.,  referred  to  Stock  v.  Stock  (3),  Ward  v.  Ayre  (4), 
2  Steph.  Com.  4th  ed.  24,  and  to  Lupton  v.  White.  (6)  Is  there 
imy  case  to  be  found  of  accidental  mixture  ?] 

There  is  some  reference  to  it  in  Story  on   Bailments,  6th  ed. 

(1)  31  Maine  R.  455.  (4)  Cro.  Jac.  366;  2  Bulstr.  323. 

<2)  6  Ex.  451 ;  20  L.  J.  (Ex.)  254.  (5)  15^Ves.  442. 

(3)  Poph.  38. 
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1868       8.  40,  but  there  is  no  reported  case.    The  doctrine  of  the  civil  law 

Sfkkcs      as  to  commixtio  hj  accident  is  adopted  in  several  of  the  continental 

UinoN       codes :  see  Code  Napoleon,  Civile,  art.  573 ;  see  also  the  codes  of 

iKstBjIjrcE  Co  •'^^^^^>  ^^  Austria,  and  of  Bavaria.    No  such  rule,  however,  has 

been  engrafted  upon  our  law.      This  can  only  be  adjusted  as  a 

total  loss  with  benefit  of  salvage ;  there  being  no  data  upon  which 

an  average  loss  could  be  calculated :  see  the  judgment  of  Dallas, 

C.J.,  in  Hardy  v.  Innes  (1),  and  Inchbald  v.  Western  NeUgherry 

Coffee^  dtc.  Company.  (2) 

As  to  notice  of  abandonment  (upon  which  the  Court  pronounced 
no  opinion),  the  following  authorities  were  referred  to : — Phillips 
on  Insurance,  s.  1524;  2  Amould  on  Insurance,  3id  ed.  963; 
Anderson  v.  Boyal  Exchange  Insurance  Company  {^)\  Naybr  v. 
Taylor  (4) ;  and  the  judgment  of  Lord  Campbell,  C  J.,  in  Lozano 
V.  Janson.  (5) 

Cohen  and  C.  BusseU  {Hellish,  Q.C.,  with  them).  K  all  the  bales 
had  arrived  at  Liverpool  with  their  marks  obliterated,  there  clearly 
would  have  been  no  total  loss ;  for,  the  underwriters  do  not  insure 
against  the  loss  of  marks.  How,  then,  can  the  fact  of  some  of  the 
bales  having  arrived  with  the  marks  unobliterated  convert  an 
average  into  a  total  loss?  The  contention  on  the  part  of  the 
plaintiffs  is,  that  the  loss  was  total  because  they  have  been  pre- 
vented from  obtaining  possession  of  their  goods  at  the  port  of 
destination.  But  the  plaintiffs  have  not  been  prevented  from 
obtaining  their  goods  at  the  port  of  destination.  The  contract  of 
the  underwriter  is  only  that  the  goods  shall  be  landed  safely,  or 
that,  if  they  are  damaged,  he  will  pay  for  the  damage  upon  the 
principle  laid  down  by  Lord  Mansfield  in  Lewis  v.  Backer  (6),  viz. 
the  loss  which  the  assured  has  actually  sustained,  apart  from  any 
rise  or  fisdl  in  the  market,  or  any  contracts  which  the  assured  has 
made  with  purchasers.  In  no  case  can  the  assured  recover  as  for 
a  total  loss,  where  the  goods  have  arrived  in  specie :  Brown  v. 
Carstairs  (7) ;   Macarthy  v.  Ahel  (8) ;  Benson  v.  Chapman  (9) ; 

(1)  6  J.  B.  Moore,  574,  578.  (5)  2  E.  &  E.  160.;  28  L.  J.  (Q.B.) 

(2)  17  C.  B.  (N.S.)  733 ;  34  L.  J.      337. 

(C.P.)  15.  (6)  2  Burr.  1167. 

(3)  7  East,  38.  (7)  3  Campb.  161. 

(4)  9  B.  &  C.  718.  (8)  5  East,  388. 

(9)  2  H.  L.  696. 


VOL.  m.]  EASTER  TEBM,  XXXI  VICT.  433 

Scottish  Marine  Inswrance  Company  v.   Turner  (1) ;   Neibon  v.         1868 
Columbian  Insurance  Company.  (2)     In  De  Peyster  v.  &iAn  Mutual      Sfsnck 
Insurance  Company  (3),  as  appears  from  the  end  of  the  judgment       xJihon 
referred  to,  it  was  found  that  the  arrival  of  any  of  the  property  jjjg^^^c^ 
insured  at  New  York  was  rendered  impossible  by  the  perils 
coTered  by  the  policy. 

These  goods  were  not  lost  proximately  by  perils  of  the  sea.  In 
Qreen  v.  Elmdie  (4)  it  was  held  that,  if  a  ship  be  driven  by  stress 
of  weather  on  an  enemy's  coast,  and  there  captured,  it  is  a  loss  by 
capture,  and  not  by  perils  of  the  sea.  lonides  v.  Universal  Marine 
Insurance  Company  (5)  is  a  strong  authority  to  the  same  effect. 
There,  a  vessel  was  wrecked  on  the  coast  of  North  Carolina,  in 
consequence  of  the  captain  having  mistaken  his  course  by  reason 
of  the  light  at  Cape  Hatteras  having  been  extinguished  by  hostile 
troops.  In  giving  judgment^  Erie,  C.J.,  says  (6):  "The  maxim 
causa  proxima  non  remota  spectatur,  is  peculiarly  applicable  to 
insurance  law.  The  loss  must  be  immediately  connected  with  the 
supposed  cause  of  it.  Now,  the  relation  of  cause  and  effect  is 
matter  which  cannot  always  be  actually  [accurately  7\  ascertained: 
but,  if,  in  the  ordinary  course  of  events,  a  certain  result  usually 
follows  from  a  given  cause,  the  immediate  relation  of  the  one  to 
the  other  may  be  considered  to  be  established." 

[WiLLES,  J.,  referred  to  Bondrett  v.  Emtigg.  (7)] 

In  Tatham  v.  Hodffson  (8),  upon  an  insurance  on  slaves  against 
perils  of  the  sea,  their  death  by  failure  of  sufficient  and  suitable 
provision  occasioned  by  extraordinary  delay  in  the  voyage,  from  * 
bad  weather,  was  held  not  to  be  a  loss  within  the  policy.  Here, 
the  perils  of  the  sea  would  not  have  caused  the  particular  loss, 
but  for  the  accident  of  other  similar  cargo  being  on  board  and 
belonging  to  different  persons. 

The  case  of  MorUoya  v.  London  Assurance  Company  (9),  which 
is  the  only  one  that  presses  against  the  defendants,  underwent 
considerable  criticism  in  Thompson  v.  Hopper.  (10)    Willes,  J., 

(1)  1  Macq.  334.  (6)  14  C.  R  (N.S.)  285. 

(2)  3  Caines,  108.  (7)  Holt,  N.  P.  C.  149. 

(3)  5  Smith's  N.  Y.  App.  Cm.  272.  (8)  6  T.  R.  656. 

(4)  Peake,  27S.  (9)  6  Exch.  451 ;  20  L.  J.  (Ex.)  254. 

(5)  14  C.  B.  (N.S.)  259  ;  32  L.  J.  (10)  E.B.&  E.  1038  ;  27  L.  J.  (Q.B.) 
(C.  P.)  170.  441. 
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1868  says  (1) :  "  The  real  question  there  was,  as  is  explained  by  Parke,  B., 
Spencb  ^vhat  was  the  proximate  cause  of  the  loss  in  that  particular  case." 
uj^^jj      And  Bramwell,  B.,  adds  (2) :  "  The  loss  to  my^mind  was  by  a  peril 

Marine     q{  the  sea  as  much  as  though  the  tobacco  had  rotted.    Its  physical 
Insurance  Co.  ^  *  / 

properties  and  the  action  of  the  sea,  as  the  tobacco  was  circum- 
stanced, injured  it,  and  so  the  C!ourt  say.  Baron  Parke,  p.  459,  is 
express  that  the  loss  *  is  immediately  and  directly  caused  by  perils 
of  the  sea.' "  Thus  explained,  that  case  does  not  conflict  with 
the  present  argument.  The  loss,  if  any,  here  is,  a  loss  by  reason 
of  the  failure  of  some  evidence  to  prove  the  identity  of  the  bales. 
How  is  such  a  loss  as  that  covered  by  this  policy  ? 

As  the  plaintiffs  claim  for  a  total  loss,  the  onus  proband!  lies 
on  them:  they  cannot  recover  unless  they  shew  a  total  loss. 
Here,  more  than  41  bales  were  landed  at  Liverpool.  How  are  the 
plaintiffi  to  shew  that  the  bales  tendered  to  them  were  not  their 
bales? 

Further,  the  plaintiffs  have  not  been  deprived  of  the  power  of 
obtaining  their  goods,  or  some  portion  of  them.  Notwithstand- 
ing what  has  happened,  either  the  several  owners  of  the  undia- 
tinguishable  bales  have  become  owners  in  common,  or  the  original 
ownership  remains :  see  the  judgment  of  Blackburn,  J.,  in  Buekley 
V.  Oro88.  (3)  The  position  of  joint-owners  of  a  chattel  is  well 
explained  by  Cresswell,  J.,  in  Mayhew  v.  Eerrich.  (4)  There  was 
nothing  to  prevent  the  plaintiffs  from  taking  their  43  bales,  assum- 
ing all  arrived;  they  would  have  subjected  themselves  to  no 
action. 

With  regard  to  the  confusion  of  goods,  the  foreign  jurists  are  by 
no  means  agreed ;  and  the  doctrine  of  the  civil  law  has  not  in- 
variably been  adopted.  Casaregis,  disc.  1,  s.  104,  p.  7.  In  Mere- 
dith's Emeregon,  p.  245,  where  this  passage  is  referred  to,  the 
Institutes,  lib.  ii.  tit  1,  ss.  27,  28,  as  to  commixtio  and  confusio, 
are  referred  to  as  applicable.  The  subject  is  also  treated  of  in 
Bowyer's  Commentaries  on  the  Modem  Civil  Law,  pp.  88,  89. 
Pothier,  Traite  du  Droit  de  Domaine  de  Propriety,  Part  1,  ch.  ii. 

(1)  E.  B.  &  E.  at  p.  1048 ;  27  L.  J.  (3)  3  B.  &  S.  666 ;  32  L.  J.  (Q.R) 
(Q.B.)  at  p.  445.  129. 

(2)  E.  B.  &  E.  at  p.  1046 ;  27  L.  J.    (4)  7  C.  B.  229. 
(Q.R)  at  p.  444. 
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8.  3,  art  4,  s.  2  "De  la  Confusion,"  ed.  1846,  p.  167,  does  not  agree       1868 
with  Mackeldey  on  the  Boman  law,  but  thinks  that  by  the  con-      sfxncb 
fusion  the  parties  become  owners  in  common.    And  in  2  Kent's       xjkion 
CSommentaries,  10th  ed.  465,  it  is  laid  down  that,  "  With  respect  ^   Marine 
to  the  case  of  a  confusion  of  goods,  where  those  of  two  persons 
are  so  intermixed  that  they  can  no  longer  be  distinguished,  each 
of  them  has  an  equal  interest  in  the  subject  as  tenants  in  common, 
if  the  intermixture  was  by  consent.    But,  if  it  was  wilfully  made 
without  mutnal  consent,  then  the  civil  law  gave  the  whole  to  him 
who  made  the  intermixture,  and  compelled  him  to  make  satisfac- 
tion in  damages  to  the  other  party  for  what  he  had  lost.    The 
common  law  gave  the  entire  property,  without  any  account,  to  him 
whose  property  was  originally  invaded,  and  its  distinct  character 
destroyed."     And  see  the  judgment  of  Lord  Abinger,  C.B.,  in 

Jones  V.  Moore.  (1) 

Our.  adv.  vuU. 

April  18.  The  judgment  of  the  Court  (Bovill,  C.J.,  Willes, 
Keating,  and  Montague  Smith,  JJ.)  was  delivered  by 

BoviLL,  C.J.  This  case  was  argued  before  us  last  Term,  with 
great  learning  and  ability  on  both  sides ;  and  we  are  much  in- 
debted to  the  learned  counsel  for  the  assistance  they  have  rendered 
to  the  Court. 

The  plaintiffs  claimed  to  recover  against  the  defendants  as  for  a 
total  loss  of  forty-one  bales  of  cotton.  The  defendants  paid  a  sum 
of  money  into  court  upon  the  principle  of  there  having  been  a 
total  lass  of  a  small  portion  of  the  cotton  and  a  partial  loss  only  of 
the  remainder,  according  to  a  calculation  of  the  proportion  that 
would  be  applicable  to  the  plaintiffs'  cotton  with  reference  to  the 
231  bales  which  were  actually  lost,  and  the  1645  bales  which 
arrived,  but  without  any  marks  or  the  means  of  distinguishing  the 
respective  owners  to  whom  those  bales  belonged.  The  principal 
question  in  the  case  was,  whether  there  was  a  total  loss  of  the 
whole  of  the  plaintiffs'  forty-one  bales  which  were  not  delivered. 

The  ground  upon  which  the  plaintiffs  contended  for  such  a  total 
loss  was,  that  the  whole  forty-one  bales  must  be  considered  as  in- 
cluded in  the  231  bales,  or  that,  by  the  perils  of  the  seas,  the 

(1)  4  Y.  &  C.  351,  356. 
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1868  marks  on  the  plaintiffs'  bales,  as  well  as  npon  other  bales  of  cotton 

Spesce  ^^  the  same  ship  and  which  reached  this  country,  had  become 

Vmos  obliterated,  so  that  it  was  impossible  to  distinguish  one  person's 

Marine  cotton  from  that  of  another,  and  therefore  impossible  for  the  plain* 

iNSUBAMCECa     .^  ,.         ,.,  .,,1  -1.11  1-I-  J 

tiffs  to  obtain  the  identical  bales  which  they  had  insured. 

Subject  to  a  subordinate  question  as  to  the  correctness  of  the 
calculation,  the  plaintiffs  had  been  paid  their  proportion  of  the 
cotton  that  was  actually  lost^  and  had  been  offered  what  would  be 
their  proportion  of  the  cotton  which  was  saved,  or,  rather,  its 
equivalent  in  money  was  paid  to  them  under  the  arrangement 
that  was  made  for  sale  of  the  cotton  without  prejudice  to  the  rights 
of  the  parties ;  but,  the  price  of  cotton  having  fallen  very  mate- 
rially in  the  market,  the  plaintiffs  endeavoured  to  treat  the  oblite* 
ration  of  the  marks,  and  the  consequent  impossibility  of  identifying 
any  of  the  bales  except  the  two  which  were  delivered  to  them,  as 
a  total  loss,  and  contended  that,  as  the  impossibility  of  the  ship- 
owner delivering  to  them  their  identical  bales  of  cotton  had  been 
caused  by  the  perils  of  the  seas,  it  was  a  total  loss,  either  actual  or 
constructive,  within  the  meaning  of  the  policy. 

It  is  manifest  that  the  plaintiffs'  argument  would  equally  apply 
if  not  a  single  bale  of  cotton  had  been  lost  or  damaged  out  of  the 
whole  cargo,  and  if  the  marks  only  had  been  obliterated  from  this 
and  other  cotton  by  the  same  vessel ;  and  it  would  lead  to  the 
strange  anomaly  that,  although  all  the  goods  which  had  been  put 
on  board  arrived  safely  at  their  destination,  there  would,  according 
to  the  plaintiffs'  contention,  be  a  total  loss,  for  the  purpose  of 
insurance,  law,  of  the  whole  of  them.  Indeed,  in  every  case 
of  the  accidental  confasion  of  goods  on  board  a  ship,  so  that  they 
could  not  be  identified,  where  it  arose  from  the  perils  of  the  seas, 
if  the  principle  contended  for  by  the  plaintiffs  be  correct,  it  might 
be  said  that  the  ship-owner  was  absolved  from  any  liability  to 
deliver  the  goods,  and  this  strange  conclusion  would  also  follow, 
that^  if  the  cargo  all  belonged  to  one  owner,  it  might  be  said  to  be 
entirely  safe  and  uninjured,  under  circumstances  in  which,  if  there 
were  two  owners,  however  small  the  proportion  of  one  of  them,  it 
must  be  said  to  be  totally  lost;  so  that,  if  one  shipper  owned 
ninety-nine  bales,  and  another,  one,  of  the  same  description,  and  by 
reason  of  the  stranding  of  the  vessel  all  were  transhipped  with  the 
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loss  of  the  marks,  after  which  the  cargo  arrived  safe,  each  owner        1868 

would  have  wholly  lost  all  he  had,  because  neither  could  affirm  as  ~^i^^ 

to  any  given  bale  that  it  belonged  to  him.    Practically,  in  such  a      xJnion 

case,  the  owner  of  the  one  bale  would  receive  one  of  the  bales, ,  Mabikb 

Insubamge  Co. 
either  by  delivery  of  the  ship-owner  or  by  agreement,  and  probably 

be  content,  and  this  ought  to  operate  as  a  partition,  so  as  to  vest 

the  residue  in  the  owner  of  the  larger  share. 

We  must,  thus,  necessarily  consider  what  is  the  effect  of  the 

obliteration  of  marks  upon  various  goods  of  the  same  description 

which  are  shipped  in  one  vessel,  and  which  without  any  fault  of 

the  owners  become  so  mixed  that  one  part  is  undistinguishable 

from  another ;  and  it  seems  to  us  not  altogether  immaterial  to 

inquire  in  whom  the  property  in  the  goods  is  vested  under  such 

circumstances,  or  whether  they  become  bona  vacantia,  and  pass  to 

the  first  finder  or  to  the  Crown.      In  endeavouring  to  arrive  at  a 

conclusion  upon  that  subject,  we  should  be  guided  by  any  direct 

authorities  as  well  as  by  analogous  cases  in  our  own  law,  and  by 

the  principles  of  law  which  have  been  laid  down  and  established 

in  our  courts ;  and,  as  the  rules  and  principles  of  our  mercantile 

and  maritime  law  are  in  a  large  measure  derived  from  foreign 

sources,  we  gladly  avail  ourselves  of  the  codes  and^laws  of  other 

countries,  and  especially  of  the  Boman  Civil  Law,  to  see  what 

amongst  civilized  nations  has  usually  in  like  cases  been  considered 

reasonable  and  just. 

In  our  own  law  there  are  not  many  authorities  to  be  found  upon 
this  subject ;  but,  as  far  as  they  go,  they  are  in  favour  of  the  view, 
that,  when  goods  of  different  owners  become  by  accident  so  mixed 
together  as  to  be  undistinguishable,  the  owners  of  the  goods  so 
mixed  become  tenants  in  common  of  the  whole,  in  the  proportions 
which  they  have  severally  contributed  to  it.  The  passage  cited 
from  the  judgment  of  Blackburn,  J.,  in  the  case  of  the  tallow  which 
was  melted  and  flowed  into  the  sewers,  is  to  that  effect :  Buckley  v. 
Qrass.  (1)  And  a  similar  view  was  adopted  by  Lord  Abinger  in 
the  case  of  the  mixture  of  oil  by  leakage  on  board  ship,  in  Jon^es 
V.  Moore.  (2) 

It  has  been  long  settled  in  our  law,  that,  where  goods  are  mixed 
so  as  to  become  undistinguishable,  by  the  wrongful  act  or  default  of 
(1)  3  B.  &  S.  674.  (2)  4  Y.  &  C.  351. 
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18G8       one  owner,  he  cannot  recover,  and  will  not  be  entitled  to  his  pro- 
Spbnce      portion,  or  any  part  of  the  property,  from  the  other  owner :  but 
Uoton       ^^  authority  has  been  cited  to  shew  that  any  such  principle  has- 
Mamne      ever- been  applied,  nor  indeed  could  it  be  applied,  to  the  case  of  an 
accidental  mixing  of  the  goods  of  two  owners ;  and  there  is  no  au- 
thority nor  sound  reason  for  saying  that  the  goods  of  several  persons 
which  are  accidentally  mixed  together  thereby  absolutely  cease  ta 
be  the  property  of  their  several  owners,  and  become  bona  vacantia. 

The  goods  being  before  they  are  mixed  the  separate  property 
of  the  several  owners,  unless,  which  is  absurd,  they  cease  to  be  pro- 
perty by  reason  of  the  accidental  mixture,  when  they  would  not  so 
cease  if  the  mixture  were  designed,  must  continue  to  be  the  property 
of  the  original  owners ;  and,  as  there  would  be  no  means  of  distin- 
guishing the  goods  of  each,  the  several  owners  seem  necessarily  to* 
become  jointly  interested,  as  tenants  in  common,  in  the  bulk. 

This  is  the  rule  of  the  Boman  Law  as  stated  in  Mackeldey's 
Modem  Civil  Law,  under  the  title  Commixtio  et  Confusio,  in  tho 
special  part^  Book  1,  s.  270.  In  the  English  edition  of  1845,  at  p. 
285,  the  passage  is  as  follows : — '*  The  mixing  together  of  things 
solid  or  dry  (commixtio)  or  of  things  liquid  (confusio)  which  belong 
to  different  owners,  has  no  effect  upon  their  rights  in  the  things,  if 
the  latter  can  be  separated.  If,  on  the  other  hand,  such  separation 
is  not  practicable,  then  the  former  proprietors  of  the  things  now 
connected  will  be  joint  owners  of  the  whole,  whenever  the  mixture 
has  been  made  with  the  consent  of  both  parties,  or  by  accident." 

We  need  not  discuss  the  distinction  sometimes  made  between 
commixtio  and  confusio,  apparently  upon  the  ground  that  it  is  pos- 
*  sible  to  separate  the  individual  solid  particles,  but  not  the  liquid  ; 
because,  in  cases  like  the  present,  it  is  impracticable,  and  for  all 
business  purposes  therefore  impossible,  to  distinguish  the  particles, 
in  respect  of  ownership. 

The  passages  in  Mr.  Justice  Story's  werk  on  Bailments,  s.  40, 
and  in  the  9th  volume  of  Pothier,  **De  La  Confusion,"  as  well 
as  the  French  and  various  other  codes,  are  to  the  same  effect 

We  are  thus,  by  authorities  in  our  own  law,  by  the  reason  of 
the  thing,  and  by  the  concurrence  of  foreign  writers,  justified  in 
adopting  the  conclusion  that,  by  our  own  law^  the  property  in  the 
cotton  of  which  the  marks  were  obliterated  did  not  cease  to  belong 
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to  the  respective  owners ;  and  that,  by  the  mixture  of  the  bales^  1868 

and  their  becoming  undistingnishable  by  reason  of  the  action  of  Bvbsoe 

the  sea,  and  without  the  fault  of  the  respective  owners,  these  ^^^^^ 

parties  became  tenants  in  common  of  the  cotton,  in  proportion  to  ,  Mabiwe 

'  JT       i  iNflURANOI  Co. 

their  respective  interests.  This  result  would  follow  only  in  those 
eases  where,  after  the  adoption  of  all  reasonable  means  and  exer- 
tions to  identify  or  separate  the  goods,  it  was  found  impracticable 
to  do  so. 

We  cannot  assume  that  the  whole  of  the  plaintiflfs'  forty-one 
bales  were  amongst  those  that  were  destroyed,  any  more  than  we 
can  assume  that  they  all  formed  part  of  the  1645  which  were 
brought  home ;  and  we  see  no  means  of  determining  the  extent  of 
the  interest  of  the  several  owners,  except  by  adopting  a  principle 
ef  proportion,  and  which  would,  we  think,  be  equally  applicable  in 
determining  the  plaintiffs'  portion  of  the  231  bales  that  were 
totally  lost  as  of  the  1645  which  arrived  in  this  country,  though 
without  the  marks. 

The  principle  of  proportion  is  that  which  was  applied  by  Lord 
Ellenborough,  where  one  gross  sum  was  paid  to  a  broker  in  respect 
of  two  debts  due  to  different  principals  without  distinguishing  how 
much  was  paid  in  respect  of  each :  Flavene  v.  Befmett.  (1)  It  is 
also  the  principle  adopted  in  cases  of  general  average,  and  of 
jettison,  where  it  is  not  known  whose  goods  are  sacrificed,  as 
stated  by  Cassaregis  and  Emerigon  in  the  passages  that  were 
quoted  in  the  argument ;  and  we  think  it  is  the  proper  principle 
to  apply  to  this  case. 

Upon  the  main  question,  therefore,  that  was  argued  before  us, 
we  think  that  there  was  not  an  actual  total  loss  of  the  plaintiffs' 
forty-ope  bales  of  cotton.  We  think  also  there  was  not  a  construc- 
iive  total  loss  of  those  bales.  We  adopt  the  principle  upon  which 
the  defendants  have  paid  money  into  court;  and  our  decision 
:upon  this  question  is  in  their  favour. 

It  was  attempted  to  shew  by  calculations  what  W£^  the  pro- 
bability of  the  plaintiffs*  bales  being  included  or  not  in  the 
quantity  totally  lost ;  but,  in  the  absence  of  information  as  to  the 
part  of  the  vessel  in  which  those  bales  were  stowed,  so  as  to  shew 
^whether  they  were  exposed,  and  to  what  extent,  to  the  perils  which 

(1)  11  East,  at  p.  41. 
Vol.  III.  2  P  2 
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1868        caused  the  total  loss  of  the  bales  that  perished,  it  is  obyioas  that 

Spence      such  calcnlations  can  result  only  in  dry  formulae  of  combinatious, 

U^oR       subject  to  be  disturbed  by  the  missing  element  of  extent  of  exposure 

Mabinb      to  danger^  and  that  they  furnish  no  practical  assistance  upon  the 

one  side  ex  upon  the  other. 

It  was  upon  a  calculation  of  this  description  that  Mr.  Gnffith 
Williams,  on  behalf  of  the  plaintiffs,  for  the  first  time,  at  a  very 
lato  stage  of  the  argument^  contended  that,  assuming  the  defend- 
ants' principle  to  be  correct,  yet  that  it  had  not  been  correctly 
applied.  Mr.  Williams  has,  however,  failed  to  satisfy  us  that  the 
calculation  was  incorrect.  It  seems  to  us  that,  so  far  as  it  is- 
practicable,  and  without  entering  into  every  minute  circumstance 
and  probability  connected  with  the  state  of  the  weather  and  of  th& 
vessel,  the  position  of  the  different  parts  of  the  cargo,  and  the^ 
effects  of  the  sea  and  weather  upon  the  vessel  and  cargo,  upon 
which  there  was  no  evideuce,  the  amount  paid  into  court,  together 
with  the  other  payments,  is  sufficient  to  cover  the  plainti&'  claim, 
so  far  as  it  was  proved,  for  an  average  loss. 

Upon  the  remaining  question  which  was  raised,  as  to  whether, 
if  there  were  a  total  loss,  it  was  a  loss  proximately  by  the  perils  of 
the  seas,  it  is  not  necessary  to  pronounce  any  opinion. 

Our  judgment  is  in  favour  of  the  defendants ;  and  the  rule  to- 
enter  the  verdict  for  them,  or  a  nonsuit,  will  therefore,  at  the 
election  of  the  plaintiffs  as  to  the  alternative,  be  made  absolute. 

Bvle  absolute  accordir^ly. 

Attorneys  for  plaintiffs :  Fieldy  Boscoe,  Field,  &  Francis,  for 
Baieson,  Bdbimon,  &  Morris,  Liverpool. 

Attorneys  for  defendants :  Sharpe,  Parkers,  &  Pritchard,  for 
Ha'i'vey,  Jevons,  <&  Byley,  lAverpooL' 
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PELL  V.  LIKNELL  and  Anotheb.  1868 

Uay2, 


PraeHce — Cotta  of  the  Day — Suggestion  of  Death  (/one  of  two  Drfendants, 

Where  a  plaintiff  has  a  reasonahle  excuse  for  not  proceeding  to  trial  pursuant 
to  notice,  and  has  been  guilty  of  no  default,  the  defendant  is  not  entitled  to  costs 
of  the  day,  under  s.  99  of  the  Common  Law  Procedure  Act,  1852. 

In  an  action  against  A.  and  B.,  notice  of  trial  was  given  for  the  Bristol  assizes, 
which  commenced  on  the  13th  of  August.  On  the  10th,  Saturday,  the  plaintiffs 
attorney  became  aware  that  B.  was  dead.  No  suggestion  was  entered  on  the  record, 
and  on  the  12th  the  plaintiff  gave  a  notice  by  td^ram  that  he  did  not  mean  to 
try  at  those  assizes.  Notwithstanding  this  notice,  A.  attended  with  his  witnesses 
at  Bristol.    The  plaintiff  did  not  appear : — 

EM,  that  the  plaintiff  had  not  been  guilty  of  such  defjEiult  as  to  entitle  A.  to 
costs  of  the  day. 

ScmtHe^  that  a  suggestion  of  B.'s  death  might  have  been  entered  by  either 
party. 

Action  against  Linnell  and  Beesley  for  an  illegal  distress.  Ou 
the  3rd  of  August,  1867,  notice  of  trial  was  given  for  the  Bristol 
assizes,  the  commission-day  for  which  was  Tuesday,  the  13tb.  Ou 
the  previous  Saturday,  the  plaintiff  having  learnt  that  the  de- 
fendant Beesley  was  dead,  the  clerk  of  the  plaintiff's  attorney  saw 
the  managing  clerk  of  linnell's  attorney,  and  offered  to  suspend 
the  proceedings  if  requested;  and,  upon  the  latter  declining  to 
make  the  request,  the  former  said,  **  Then,  matters  must  go  on." 
On  Monday,  the  12th,  however,  the  plaintiff's  attorneys  in  London 
wrote  a  letter  to  the  defendants'  attorney  intimating  that  they  did 
not  intend  to  proceed,  and  also  sent  a  telegram  to  the  same  effect, 
which  was  duly  received  on  the  12th.  The  letter  would  not  in 
course  of  post  reach  Bristol  until  the  morning  of  the  13th.  Linnell 
attended  at  Bristol  on  the  13th  with  his  witnesses.  The  plaintiff 
did  not  appear.  No  suggestion  of  the  death  of  Beesley  had  been 
entered  on  the  record.  The  defendant  Linnell  having  obtained  an 
order  of  Pigott,  B.,  for  costs  of  the  day, 

C.  BusseUf  on  a  former  day,  obtained  a  rule  nisi  to  set  it  aside, 
on  the  ground  that,  in  the  absence  of  a  suggestion  of  the  death  of 
Beesley,  the  cause  could  not  be  tried,  and  consequently  the  plaintiff 
was  not  in  de£Eiult. 

,    jff.  James  shewed  cause.    The  plaintiff  ought  to  have  counter- 

2  P  2  2 
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1868  manded  his  notice  of  trial,  according  to  e.  98  of  the  C.  L.  P.  Act, 
Pell  1852,  four  days  before  the  time  mentioned  in  the  notice  of  trial. 
LiNXEix.  ^^*  having  done  so,  the  defendants*  attorney  was  justified  in  having 
his  witnesses  ready  at  Bristol  on  the  13th. 

[BoviLL,  C.J.  Assume  that  he  was  right  in  so  doing,  what  is 
the  default  on  the  part  of  the  plaintiff  which  entitles  him  to  costs 
of  the  day  ?  One  of  the  defendants  being  dead,  and  there  being 
no  suggestion  of  that  fact  on  the  record,  no  trial  could  legally  take 
place  at  that  assize.] 

It  was  the  plaintiff's  duty  to  cause  the  suggestion  to  be  entered : 
s.  136.  His  attorneys'  clerk  was  aware  of  the  death  on  Saturday 
the  10th. 

[BoviLL,  C. J.  There  is  no  definite  time  fixed  by  the  practice 
of  the  Court  for  entering  a  suggestion.  The  party  must  have  a 
reasonable  time  for  doing  it.  He  is  not  to  be  visited  with  costs 
unless  there  has  been  a  wilful  default.] 

Beading  the  99th  section,  as  to  costs  of  the  day,  with  the  98th, 
there  clearly  was  such  a  defSskult  on  the  part  of  the  plaintiff  as  to 
warrant  this  order. 

C.  BusseUy  in  support  of  the  rule.  Section  98  of  the  C.  L.  F. 
Act,  1852,  has  no  bearing  on  this  question.  This  is  an  application 
to  the  discretion  of  the  Court  under  s.  99.  If  the  plaintiff  has  a 
reasonable  excuse  for  not  proceeding  to  trial,  costs  are  never 

allowed :  MuUings  v. .  (1)    The  order  was  obtained  on 

the  ordinary  affidavit  that  issue  had  been  joined,  and  notice  of 
trial  given  and  not  duly  countermanded.  The  cause  in  which 
issue  was  joined  was  an  action  against  two  defendants.  One  of 
them  having  died,  no  trial  could  take  place  without  a  suggestion, 
which  might  be  made  by  either  party.  Pinhus  v.  Stwrch  (2)  is 
precisely  in  point.  BarnewaU  v.  Sutherland  (3)  is  also  an  authority 
to  shew  that  without  a  suggestion  of  the  death  a  trial  would  have 
been  irregular. 

BoviLL,  C. J.  I  am  of  opinion  that  the  surviving  defendant 
in  this  case  is  not  entitled  to  the  costs  of  the  day.  It  is  admitted 
that  there  was  no  countermand  of  the  notice  of  trial,  pursuant  to 
8.  98  of  the  Common  Law  Procedure  Act,  1852.    That  alone,  how- 

(1)  5  Taunt.  88.  (2)  5  C.  B.  474.  (3)  9  C.  R  380. 
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ever,  does  not  entitle  the  defendant  to  costs  of  the  day.    Nor  is  it       1S68 
the  99th  section  that  gives  costs ;  it  merely  regulates  the  mode  of       x'ell 
obtaining  them.    The  costs  are  not  given  as  a  matter  of  course,     lj^-^'k.!.. 
The  plaintiff  may  have  a  reasonable  excuse  for  not  proceeding  to 
trial.    Here,  one  of  the  defendants  had  died.     The  action  did  not 
thereby  abate;  but  it  was  suspended,  so  that  no  trial  could  take 
place  until  a  suggestion  of  the  death  had  been  entered  upon  the 
record.      If  the  cause  had  proceeded  to  trial  without  such  sug- 
gestion,  according  to  Bex  v.  Cohen  (1),  cited  in  BamewaU  v. 
Sutherland  (2),  no  perjury  could  be  assigned  upon  any  false  evi- 
dence given  thereon,  which  is  a  strong  authority  to  shew  that 
the  whole  trial  would  be  a  nullity.    Mr.  James  has  assumed  that 
it  was  the  plaintiff's  duty  to  enter  the  suggestion.    He  has^  how- 
ever, cited  no  authority  for  that    And  for  anything  I  am  aware 
of,  the  suggestion  might  have  been  entered  by  the  surviving  de- 
fendant.    Neither  party  having  entered  a  suggestion,  the  cause 
could  not  proceed  to  trial.      It  follows  that  there  has  been  no 
default  on  the  part  of  the  plaintiff.    The  trial  has  been  suspended 
by  the  act  of  God.     Assuming  it  was  the  duty  of  the  plaintiff 
to  enter  the  suggestion,  it  by  no  means  follows  that  therefore  the 
defendant  is  entitled  to  the  costs  of  the  day.     It  is  a  question 
whether  or  not  the  plaintiff  had  a-  reasonable  excuse  for  not  pro- 
ceeding to  try.    If  he  had,  there  ought  to  be  no  costs.    Illness  or 
absence  of  a  material  witness  has  always  been  considered  a  suffi- 
cent  ground  to  excuse  a  default    Surely  the  death  of  one  of  two 
defendants  must  equally  be  a  sufiBcient  ground.    There  might  be 
considerations  to  make  it  inexpedient  for  the  plaintiff  to  proceed 
with  the  action  against  the  surviving  defendant    I  think  no 
default  has  been  shewn  here,  and  that  there  is  no  such  rule  of 
practice  as  Mr.  James  has  contended  for.    Where  there  is  a  rea- 
sonable excuse  for  not  proceeding  to  trial,  and  no  wilful  default  on 
the  part  of  the  plaintiff,  the  defendant  is  not  entitled  to  the  costs 
of  the  day. 

Byles,  J.  I  am  of  the  same  opinion.  At  common  law,  where 
one  of  the  parties  died  before  trial,  the  action  abated,  and  the 
costs  of  the  proceedings  were  thrown  away.     As  the  law  now 

(1)  1  Stark.  N.  P.  C.  511.  (2)  9  0.  B.  388. 
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1868  stands,  howeyer,  if  there  be  two  or  more  plaintiffs  or  defendants^ 
Pjxl  and  one  of  them  dies,  the  action  does  not  abate  thereby,  but, 
jj^^jjj^  such  death  being  suggested  upon  the  record,  the  action  proceeds 
by  or  against  the  survivors.  The  proceedings  are  stayed  by  the 
act  of  God  until  one  party  has  entered  the  suggestion.  As  the 
plaintiff  here  could  not  have  proceeded  to  trial  without  a  sugges- 
tion, I  cannot  see  that  he  has  been  guilty  of  such  a  default  as  to 
entitle  the  surviving  defendant  to  the  costs  of  the  day. 

Bide  absolute. 

Attorneys  for  plaintiff:  Elmdie,  Forsyth,  &  Sedffmeh,  for  0. 
PeU,  Northampton. 

Attorney  for  defendant :  /•  jB.  Marsden,  for  B.  Howes,  North" 
afnpton. 


Mayi.  NAOROJI  and  Another  v.  THE  CHARTERED  BANK  OF  INDIA. 


Bankruptcy— Mutual  Credits—Bankrupt  Act,  1849  (12  <fe  13  Vict.  c.  106), «.  171 
— Authority  to  collect  Money » 

The  plaintiffs  were  in  tbe  babit  of  drawing  bills  upon  merchants  in  Bombay, 
and  banding  them  to  tbe  defendants,  bankers  in  London,  for  collection  by  tbe 
defendants'  Bombay  branch,  the  proceeds  when  received  being  remitted  by  the 
Bombay  branch  to  the  plaintiffs  through  the  defendants*  house  in  London.  The 
plaintiffs  executed  a  deed  of  inspectorship  under  the  Bankruptcy  Act,  1861,  the 
defendants  then  having  in  their  hands  82481.  of  the  plaintiffs*,  the  proceeds  of  biUs 
collected  in  Bombay.  At  the  same  date  the  plaintiffs  were  indebted  to  the 
defendants  on  certain  bills  of  exchange  in  the  sum  of  83352.  :— 

Heldy  a  case  of  mutual  credit  within  s.  171  of  the  Bankrupt  Act,  1849. 

Young  v.  Bank  of  Bengal  (1  Moo.  P.  C.  150)  distinguished. 

Special  case,  pursuant  to  a  judge's  order,  in  an  action  brought 
to  reeoyer  the  proceeds  of  certain  bills  of  exchange  received  by  the 
defendants  on  account  of  the  plaintiffs. 

1.  The  plaintiffs  are  merchants  who  up  to  June,  1866,  carried 
on  business  in  London ;  and  the  defendants  are  a  banking  company 
in  London  having  a  branch  establishment  at  Bombay. 

2.  The  course  of  the  plaintiffs'  business  necessitated  the  drawing 
of  a  lai^e  number  of  bills  of  exchange  by  the  plaintifis  on  certain 
native  firms  at  Bombay,  which  bills  were  transmitted  to  Bombay  for 
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^acceptance,  and  the  piooeeds  of  whichy  as  they  respectively  became       1868 
-due,  were  collected  there  'on  behalf  of  the  plaintiffs,  and  were     kaoboji 
remitted  to  England  for  the  plaintiffs.  Chaotbbed 

3.  The  plaintiffs  were  accustomed  to  hand  such  biUs  in  batches,     ^^^^  <^' 

Ihdia. 

as  they  were  drawn,  to  Hunter  &  Co.,  agents  of  the  plaintiffs  in 
liOndon,  to  be  transmitted  to  Bombay,  and  collected  there^  and 
xemitted  to  England  for  the  plaintiffs. 

4.  In  handing  such  bills  to  Hunter  &  Co.,  the  plaintiffs  gave  no 
directions  and  expressed  no  wishes  as  to  the  persons  through  whom 
•or  the  means  whereby  they  should  be  transmitted  to  and  collected 
«t  Bombay.    Hunter  &  Co.  invariably  employed  the  defendants 
for  that  purpose ;  and  the  plaintiffs  were  fully  aware  that  they  did 
«o,  and  did  not  at  any  time  make  any  objection  thereto.    The 
defendants  remitted  the  proceeds  of  the  bills  which  they  had  col- 
lected, by  their  Bombay  branch  remitting  to  the  defendants  drafts 
drawn  by  such  Bombay  branch  in  the  plaintiffs'  favour  on  the  City 
Bank,  and  by  the  defendants  on  receipt  of  such  drafts  handing 
tbem,  together  with  a  letter  from  the  defendants,  to  Hunter  &  Co., 
who  delivered  such  drafts,  together  with  a  copy  of  such  letter,  to 
the  plaintiffs.    Hunter  &  Co.  generally  delivered  such  drafts  and 
•copy  of  letters  on  the  day  on  which  they  received  them ;  but^  if 
they  received  such  drafts  and  letters  late  in  the  day,  they  some- 
times did  not  deliver  them  until  the  following  morning.     No 
objection  was  made  by  Hunter  &  Co.,  or  by  the  plaintiffs,  to  the 
Bombay  branch  remitting  the  proceeds  to  the  defendants  instead 
of  direct  to  Hunter  &  Co.     The  defendants  at  the  time  banked, 
and  have  ever  since  continued  to  bank,  with  the  City  Bank. 
In  May  and  June,  1866,  Hunter  &  Co.,  as  the  plaintifib'  agents, 
in  the  ordinary  course  of  business,  handed  to  the  defendants,  in 
four  different  batches  for  collection  in  Bombay,  thirty-one  bills  of 
•exchange  drawn  by  the  plaintiffs. 

9.  There  never  was  any  arrangement  between  Hunter  &  Co. 
and  the  plaintiffs  that  Hunter  &  Co.  should  hold  the  drafts 
delivered  to  them  by  the  defendants,  as  mentioned  in  par.  4,  or 
any  of  them,  as  a  security ;  and  Hunter  &  Co.  never  claimed  so  to 
hold  them.  Hunter  &  Co.  acted  for  the  plaintiffs  as  insurance- 
brokers  and  otherwise;  but  the  plaintiflEs  never  were  indebted 
4o  Hunter  &  Co.,  except  occasionally  upon  the  account-current 
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^^^       between  them,  the  balance  of  which  was  sometimes  for  a  short' 

Naorojz     time  against  the  plaintiff  to  the  amount  of  from  50021  to  1000^. 

Gbabtsbsd       ^^  defendants  have  collected  and  received  3248/.  Os.  9cl.  ia 

^i^^j^     respect  of  eleven  of  the  bills;  but  they  have  received  nothing 

whatever  in  respect  of  the  remaining  twenty  bills,  which  were- 

either  refused  acceptance  or  dishonoured  at  maturity :  and  it  is  to 

recover  the  proceeds  of  those  eleven  bills  that  this  action  i» 

brought. 

11.  On  the  29th  of  June,  1866,  the  plaintifis'  firm  stopped  pay* 
ment,  and  on  that  day  executed  a  valid  inspectorship  deed,  under 
s.  192  of  the  Bankruptcy  Act,  1861,  to  which  the  defendants  were* 
parties.  On  the  19th  of  July,  1866,  the  deed  was  duly  registered.. 
A  copy  thereof  was  appended  to  the  case. 

12.  At  the  time  when  the  plaintiffs'  firm  stopped  payment,  the* 
defendants  were,  and  they  still  are,  the  indorsees  and  holders  for 
value  of  six  bills  of  exchange  accepted  by  the  plaintiffs,  and  there- 
was  and  is  still  due  and  unpaid  to  the  defendants  in  respect  thereof 
8335Z.  Is.  8d. 

17.  On  the  9th  of  February,  1867,  the  writ  in  this  action  waa^ 
issued. 

18.  The  Court  was  to  be  at  liberty  to  make  any  amendments  iib 
the  pleadings,  on  such  terms  as  to  the  Court  should  seem  proper,, 
and  to  draw  any  inferences  of  fact. 

The  question  for  the  opinion  of  the  Court  was,  whether,  under 
the  circumstances  above  stated,  the  defendants  were  entitled  to 
retain  the  whole  or  any  part  of  the  said  sum  of  32487.  Os.  9{2.,  the 
proceeds  of  the  said  bills  of  exchange  collected  on  behalf  of  the 
plaintiffs,  as  a  set-off  or  otherwise  against  the  said  sum  of  8335/* 
1b.  8d.  due  to  the  defendants  on  the  six  bills  of  exchange  in  tho' 
12th  paragraph  mentioned. 

Watkin  WiUiams  (M'Leod  with  him),  for  the  plaintiffs.  The 
question  is  whether  the  transactions  between  these  parties  were 
*'  mutual  credits  "  within  the  bankrupt  law.  That  the  defendants 
gave  credit  to  the  plaintiffs,  is  conceded:  the  only  question  is 
whether  by  the  dealings  between  them  the  plaintiffs  gave  credit 
to  the  defendants,  by  authorizing  them  to  collect  their  bills  in 
India.    To  constitute  a  case  of  mutual  credit,  within  the  171st 
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section  of  the  Bankrupt  Act,  1849, 12  &  13  Vict  c.  106  (or  the 
earlier  statutes,  beginning  with  5  Geo.  2,  c.  30,  s.  28),  the  credits 
must  be  such  as  must  in  their  nature  terminate  in  debts :  Eaaum  y. 
Goto.  (1)  The  true  rule  is  that  which  is  laid  down  by  Gibbs^  C.  J., 
in  Base  y.  Sart  (2)  :  ^*  Something  more  is  certainly  meant  here  (3) 
by  mviucd  credits  than  the  words  mutual  debts  import ;  and  yet, 
upon  the  final  settlement,  it  is  enacted  merely  that  one  dM  shall 
be  set  against  another.  We  think  this  shews  that  the  legislature 
meant  such  credits  only  as  must  in  their  nature  terminate  in  ddfts, 
as,  where  a  debt  is  due  from  one  party,  and  credit  given  by  him 
on  the  other  for  a  sum  of  money  payable  at  a  future  day,  and 
which  will  then  become  a  debt,  or  where  there  is  a  debt  on  one 
side,  and  a  delivery  of  property  with  directions  to  turn  it  into 
money  on  the  other;  in  such  case  the  credit  given  by  the  delivery 
of  the  property  must  in  its  nature  terminate  in  a  debt,  the  balance 
will  be  taken  on  the  two  debts,  and  the  words  of  the  statute  will 
in  all  respects  be  complied  with :  but,  where  there  is  a  mere  de- 
posit of  property,  without  any  authority  to  turn  it  into  monev.  no 
debt  can  ever  arise  out  of  it,  and  therefore  it  is  not  a  credit  within 
the  meaning  of  the  statute."  In  the  present  case,  the  authority 
given  to  the  defendants  to  receive  the  bills  might  have  been 
revoked  at  any  time.  It  was  entirely  optional  with  the  plaintiff 
whether  the  credit  should  ever  become  a  debt  or  not  It  was  not, 
therefore,  a  giving  of  credit  within  the  meaning  of  the  bankrupt 
law.  Toufiff  V.  Bank  of  Bengal  (4)  is  precisely  in  point.  There 
Palmer  &  Co.  borrowed  money  from  the  Bank  of  Bengal,  and 
deposited  securities,  and  authorized  the  bank,  in  de£Etult  of  re-pay- 
ment of  the  loan  by  a  given  day,  to  sell  the  securities, — rendering 
to  Palmer  &  Co.  any  surplus.  Before  de&ult  was  made  in  the 
re-payment  of  the  loan.  Palmer  &  Co.  were  declared  insolvents. 
At  the  time  of  the  adjudication  of  insolvency  the  bank  were 
holders  of  two  promissory  notes  of  Palmer  &  Co.,  which  they  had 
discounted  for  them  before  the  agreement  as  to  the  deposit  of  the 
securities.  The  time  for  re-payment  of  the  loan  having  expired, 
the  bank  sold  the  securities,  which  realised  more  than  the  amount 
of  the  principal  and  interest  due  on  the  loan.    In  an  action  by  the 


1868 
Naoboji 

V. 

Ohartebed^ 

Bakkof 

India. 


(1)  5  B.  &  A.  861. 

(2)  8  Taunt.  499,  506. 


(3)  In  the  5  Geo.  2,  c.  30,  s.  28. 

(4)  1  Moo.  P.  C.  150. 
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1868        assignees  of  Palmer  &  Co.  against  the  bank,  to  recover  this  sur- 

Naoboji     pins,  it  was  held  that  the  bank  coald  not  set  off  the  amount  of  the 

Qhabtebid  ^^^  promissory  notes,  and  that  the  case  did  not  come  within  the 

Bank  op     clause  of  mutoal  credit  in  the  Bankrupt  Act    Lord  Brougham, 

in  delivering  the  judgment  of  the  Privy  Council,  after  referring  to 

several  cases,  said  (1) :  ^'  In  none  of  those  cases  was  there  any 

uncertainty  as  to  the  party  said  to  receive  the  credit  becoming, 

sooner  or  later,  debtor  in  prsesenti  to  the  other ;  in  none  of  them 

did  the  existence  of  the  relation  of  debtor  and  creditor  depend 

upon  the  pleasure  of  one  party  :  in  all  of  them  the  parly  said  to 

have  given  the  credit  had  placed  the  other  party  in  a  situation 

which  he  himself  could  not  alter, — ^had  given  him  funds  of  which 

he  could  not  dispossess  him,  or,  which  is  the  same  thing,  a  power 

over  funds  which  he  could  not  revoke,^* 

[Btlbs,  J.  In  that  case  the  security  was  deposited  for  a  paiv 
ticular  purpose.  Besides,  that  case  was  considered,  and  not  favour- 
ably, in  Ahager  v.  Carrie,  (2)] 

There  is  nothing  in  AUager  v.  Currie  (2)  at  all  calculated  to  throw 
doubt  upon  the  decision  of  the  Privy  Council.  No  irrevocable 
power  was  given  to  these  defendants  to  receive  the  funds.  The 
deposit  of  the  bills  with  them  merely  placed  them  in  a  position  in 
which  they  might  or  might  not  become  debtors  to  the  plaintiffs. 

[Btles,  J.  The  bank  would  in  the  ordinary  course  of  business 
become  debtors  to  the  plaintiffs.] 

Here,  the  employment  of  the  defendants  to  collect  debts  for  the 
plaintiff  in  India  clearly  was  not  a  giving  of  credit  to  them.  To 
bring  a  case  within  the  statute,  there  must  be  such  a  trusting  as 
must  in  the  end  result  in  a  debt 

cT.  Brown  Q.C.  {Cohen  with  him),  for  the  defendants,  was  desired 
by  the  Court  to  address  himself  to  the  argument  that  the  mutual 
clause  of  the  Bankrupt  Act  does  not  apply,  where  the  trust  or  au- 
thority to  collect  is  revocable.  Except  Toung  v.  Bank  of  Bengal  (^\ 
there  is  no  authority  for  saying  that  the  fact  of  the  authority  to 
receive  the  moneys  being  revocable  takes  the  case  out  of  the 
operation  of  s.  171  of  the  Bankrupt  Act,  1849  ;  and  that  case  is 
distinguishable,  on  the  ground  that  there  the  security  was  de- 

(1)  1  Moo.  P.  C.  at  p.  165.  (2)  12  M.  &  W.  751. 

(3)  1  Moo.  P.  C.  150. 
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posited  with  the  bank  with  authority  to  tnni  it  into  money  only       1868 
upon  failure  to  repay  the  loan  on  the  stipulated  day.    Here,  at  the     Kaoboji 
time  the  bills  were  placed  in  the  hands  of  the  defendants,  the   qhartebed 
defendants  were  giving  credit  to  the  plaintiffs :  and  it  is  enough  to     ^^  ^ 
^say  that  their  authority  to  collect  the  Indian  debts  continued  down 
to  the  time  of  the  execution  by  the  plaintiffs  of  the  deed  of. 
inspectorship  (the  period  of  time  which  fixes  and  defines  the 
rights  of  the  parties),  and  that  while  the  deed  remained  in  force 
they  gave  credit  to  the  plaintiffs  by  advances  upon  their  accept- 
•ances  to  the  extent  of  8335Z.  Is.  8d.    [He  was  stopped.] 

BoYiLL,  C. J.  I  am  of  opinion  that  the  defendants  are  entitled 
to  judgment.  It  is  admitted  that  there  was  a  debt  due  from  the 
plaintiffs  to  the  defendants.  The  whole  question  turns  on  whether 
there  was  a  debt  due  from  the  defendants  to  the  plaintiffs  so  as  to 
•constitute  a  case  of  mutual  credit  within  the  meaning  of  the  Bank- 
rupt Act,  1849.  The  facts  were  these : — The  plaintiffs,  through 
their  agents,  employed  the  defendants,  who  were  bankers  in 
London,  having  a  branch  establishment  at  Bombay,  to  transmit 
to  that  place  bills  drawn  by  the  plaintiffs  on  native  firms  there 
for  collection,  the  Bombay  branch  remitting  short  bills  for  the 
moneys  received  From  the  very  nature  of  the  employment  it 
must  necessarily  follow  that  the  money  will  be  received  and  a  debt 
be  created.  The  turning  point  is  what  was  the  state  of  things  at 
the  time  of  the  bankruptcy,  or  that  which  is  for  this  purpose 
•equivalent  thereto,  at  the  execution  of  the  deed.  The  bills  were 
in  the  hands  of  the  defendants  for  the  purpose  of  collection.  In 
that  state  of  things,  a  debt  must  necessarily  arise.  If  so,  there  can 
he  no  doubt  it  would  be  a  case  of  mutual  credit  within  the  bankrupt 
law.  Rose  v.  Hart  (1)  is  a  binding  authority,  and  has  not  been  over- 
ruled. Itself  it  overruled  some  previous  cases,  and  was  decided  after 
<x)fisultation  with  many  of  the  judges.  The  language  of  the  judg- 
ment was  evidently  much  considered.  Mr.  Williams  has  strongly 
ui^d  that  the  case  of  Tounff  v.  Barik  of  Bengal  (2)  is  opposed  to 
•Boee  V.  Hart  (1),  and  is  a  decision  in  his  favour.  Lord  Brougham, 
however,  in  giving  judgment  in  that  case,  says  (3) :  *•  There  is  no- 

(1)  8  Taunt.  499.  (2)  1  Moa  P.  C.  150. 

(3)  1  Moo.  r.  C.  at  p.  165. 
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thing  inci^nsistent  with  what  has  now  been  advanced  in  the  decisioB, 
in  the  language  used  by  the  Court  of  Common  Ple&s  in  the  case  of 
Boae  Y.  Hart  (1),  where  the  former  case  of  Olive  y.  Smith  (2)  was- 
re-consideredy  and  a  material  qualification  added  to  the  generality  of 
the  doctrine  which  had  been  there  laid  down."  His  lordship  doe» 
not  propose  to  distinguish  the  two  cases,  but  says  in  effect  that  the 
law  which  the  Privy  Council  is  there  laying  down  is  not  distinguish- 
able from  the  law  already  laid  down  in  this  Court.  In  tl^e  judgment 
in  Bose  v.  Hart  (3),  the  Chief  Justice  says :  "  Something  more  is 
certainly  meant  here  by  mutual  credits  than  the  words  mutual  ddds 
import ;  and  yet,  upon  the  final  settlement,  it  is  enacted  merely  that 
one  debt  shall  be  set  against  another.  We  think  this  shews  that 
the  legislature  meant  such  credita  only  as  must  in  their  nature  ter* 
minate  in  deits,  as,  where  a  debt  is  due  from  one  party,  and  credit 
given  by  him  on  the  other  for  a  sum  of  money  payable  at  a  future 
day,  and  which  will  then  become  a  debt."  That  is  the  first  rul& 
which  has  always  been  recognized  and  adopted  down  to  the  present 
time.  Then  comes  the  second,  "  or  where  there  is  a  debt  on  one- 
side,  and  a  delivery  of  property  with  directions  to  turn  it  inta 
money  on  the  other."  That  seems  to  me  to  be  exactly  this  case. 
Bunning  bills  are  delivered  to  the  defendants  with  directions  to 
turn  them  into  money.  His  lordship  continues, — "  In  such  case 
the  credit  given  by  the  delivery  of  the  property  must  in  its  nature 
terminate  in  a  debt^  the  balance  will  be  taken  on  the  two  debts, 
and  the  words  of  the  statute  will  in  all  respects  be  complied  with.*^ 
In  the  present  case,  the  transaction  must  in  its  nature  terminate 
in  a  debt.  Then  the  Chief  Justice  puts  the  third  proposition, — 
"But,  where  there  is  a  mere  deposit  of  property,  without  any 
authority  to  tmn  it  into  money,  no  debt  can  ever  arise  out  of  it,, 
and  therefore  it  is  not  a  credit  within  the  meaning  of  the  statute.'* 
That  is  the  proposition  which  governed  the  decision  in  Bose  v. 
Hart.  (1)  Youtiff  v.  Bank  of  Bengal  (4)  introduces  circumstaribes 
of  a  peculiar  character.  It  was  not  simply  a  delivery  of  a  security 
for  the  purpose  of  receiving  the  money  :  but  a  deposit  of  the 
security,  with  a  power  of  sale.  The  ordinary  character  of  the 
transaction  did  not  impose  on  the  defendants  a  duty  to  receive  the 


(1)  8  Taunt.  499. 
'2)  5  Taunt.  56. 


(3)  8  Taunt  at  p.  50(5. 

(4)  1  Moo.  P.  C.  150. 
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xaoney ;  but  only  to  receive  it  in  the  event  of  default  being  made        1868 

in  repayment  of  the  loan  at  the  time  stipulated.    When  realized     naoboji 

it  would  become  a  debt.    That  may  be  a  further  proposition  to  be    QH^iaBm) 

annexed  to  what  Gibbs,  C.J.,  lays  down  in  Bose  v.  Hart.  (1)     The     Bakk  of 

India 
distinction  is  manifest  here:  the  money  would  in  the  ordinary 

<5ourse  of  business  be  received  for  the  bills,  and  would  necessarily 

become  a  debt     Again,  in  Young  v.  Bank  of  Bengal  (2),  Lord 

Brougham  puts  it  that,  though  there  was  a  power  to  sell  and  to 

pay  over  the  surplus,  it  was  only  in  prsesenti  a  bailment.     As  to 

the  power  being  revocable,  there  was  no  power  of  revocation  of 

the  authority  to  sell  in  that  case,  unless  Palmer  &  Co.  repaid  the 

advances.    In  the  view  I  take  of  the  case,  it  is  enough  to  say  that 

it  falls  within  the  second  proposition  in  the  judgment  of  Gibbs,  C.  J., 

in  Rose  v.  Hart  (3),  and  is  not  interfered  with  by  that  of  the  Privy 

Council  in  Young  v.  Bank  of  Bengal.  (2)     The  observations  of 

Parke,  B.,  in  Ahager  v.  Currie  (4),  upon  the  last-mentioned  case, 

are  also  beside  this,  for  the  reasons  I  have  already  referred  to. 

Upon  the  whole,  I  am  of  opinion  that  the  defendants  are  entitled 

to  judgment. 

Byles,  J.  I  am  of  the  same  opinion.  By  virtue  of  the  late 
Bankruptcy  Act,  this  deed  when  registered  has  an  effect  equi- 
valent to  an  adjudication  of  bankruptcy,  and  relates  back  to  the 
date  of  its  execution.  The  dividing  line,  therefore,  is  the  execu- 
tion of  the  deed.  The  question  then  is,  whfether  at  the  time  of 
its  execution  there  was  a  mutual  credit  between  these  parties.  In 
the  2  Geo.  2,  c.  30,  s.  28,  cross-debts  are  spoken  of  as  mutual 
debts.  Mutual  credits  I  conceive  to  mean  simply  reciprocal  de- 
mands which  must  naturally  terminate  in  a  debt.  It  seems  to  me 
that  the  transaction  described  in  this  case  would  naturally  termi- 
nate  in  a  debt.  The  only  doubt  which  has  crossed  my  mind  has 
arisen  from  the  case  of  Young  v.  Bank  of  Bengal.  (2)  But  Lord 
Wensleydale,  in  Ahager  v.  Currie  (4),  says  that  case  overrules 
Olive  V.  8mUh  (5)  ;  and  it  certainly  is  inconsistent  with  Bose  v. 
Hart  (1),  a  decision  of  one  of  the  greatest  judges  who  ever  sat  in 

(1)  8  Taunt.  499.  (4)  12  M.  &  W.  751. 

(2)  1  Moo.  P.  C.  150.  (5)  0  Taiint  56. 

(3)  8  Taunt,  at  p.  606. 
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1868       this  court.      The  present  case,  howeyer,  is  distinguishable  from 
Naqboji      Yowng  T.  Bmk  of  Bengal.  (1)     The  very  object  of  the  arrange- 
Chamkbed   °^®^*  there  was  that  the  trust  should  not  terminate  in  a  debt, 
Bahk  of     The  case  is  not  only  distinguishable,  but  is  moreover  a  very  doubt- 
ful authority. 

Keating,  J.  I  am  of  the  same  opinion.  This  is  clearly  a  case 
of  mutual  credit  within  s.  171  of  the  Bankrupt  Act,  1849.  The 
plaintiffs  were  indebted  to  the  defendants  on  the  one  side,  and  the 
S3curities  were  entrusted  to  the  defendants  on  the  other  for  the 
purpose  of  being  turned  into  money.  This  creates  a  liability 
which  in  the  ordinary  course  must  result  in  a  debt. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  The  material 
question  is  whether  there  was  a  credit  given  by  the  plaintiffs 
to  the  defendants  in  the  sense  contemplated  by  s.  171  of  the 
Bankrupt  Act,  1849,  at  the  time  of  the  execution  of  the  deed. 
I  think  there  was.  Assuming  the  original  authority  to  receive  the 
money  was  revocable,  it  was  unrevoked  at  the  time  the  deed  was 
executed,  and  that  is  the  time  we  must  look  to,  in  order  to  determine 
whether  or  not  the  defendants  are  entitled  to  the  benefit  of  the 
enactment.  To  bring  a  case  within  the  act,  it  is  not  necessary 
that  the  credits  should  be  dependent  the  one  upon  the  other,  nor 
that  there  should  have  been  any  agreement  beforehand.  The 
object  of  the  enactment  seems  to  me  to  have  been,  that,  where 
merchants  have  had  mutual  dealings,  each  giving  credit  to  the 
other,  relying  upon  each  other's  solvency,  in  the  event  of  the 
bankruptcy  of  one  of  them,  the  account  shall  be  taken  between 
them  of  all  such  credits  and  dealings  as  in  the  natural  course  of 
business  would  end  in  debts,  and  the  balance  shall  be  the  debt  due 
from  the  one  to  the  other.  I  think  our  decision  in  this  case  is 
consistent  with  the  general  current  of  authorities,  and  not  opposed 
to  any  decision  based  upon  a  similar  state  of  facts. 

Judgment  for  (he  defendants. 

Attorneys  for  plaintiffs :  Freshfields  &  Newman. 
Attorneys  for  defendants :  OKvereon,  Peachey^  &  Co. 
(1)  1  Moo.  P.  C.  150. 
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DARBY  V.  WATERLOW  ash)  Akothkb.  ^^^ 

Mays. 


^      Sheriff— Interpleader  Order — Security  to  the  Satitfadum  of  the  Master — 

Practice — Stamp, 

By  an  interpleader  order,  the  sherifif  was  ordered  to  withdraw  from  possession  of 
goods  seized  under  a  fi.  fa.  upon  payment  into  conrt  by  the  claimant  of  50?.,  or 
upon  his  giving  security  for  that  amotmt,  to  the  satisfaction  of  the  master.  On 
the  last  day  for  giving  security,  the  claimant's  attorney,  without  giving  notice  to 
the  execution-creditor,  tendered  to  the  master  a  bond  with  two  sureties,  at  the 
same  time  untruly  informing  him  that  the  sureties  were  approved  by  the  execution- 
creditor.  The  master  accepted  the  security ;  and  the  claimant's  attorney,  on  the 
same  day,  gave  the  sherifif  notice  to  withdraw,  as  security  had  been  given  pur- 
suant to  the  interpleader  order.  The  sherijQf  immediately  withdrew  from  posses- 
sion. It  was  afterwards  on  the  same  day  discovered  that  the  bond  was  unstamped, 
and  notice  of  that  fact  was  at  once  given  to  the  claimant's  attorney,  and  he  on 
the  following  morning  accompanied  a  messenger  from  the  master's  office  to 
Somerset  House  with  the  bond,  and  got  it  stamped: — 

Hdd^  that,  as  between  the  sherifif  and  the  execution-creditor,  the  sherifif  was 
justified  in  withdrawing  from  [yossession. 

Action  against  the  sheriff  of  Middlesex  for  wrongfully  with- 
drawing from  possession  under  a  fi.  fa. 

The  cause  was  tried  before  Byles,  J.,  at  the  second  sitting  at 
Westminster  in  Hilary  Term  last,  when  the  following  facts  were 
proved : — ^In  June,  1867,  certain  goods  were  seized  under  a  fi.  fa. 
on  a  judgment  obtained  by  the  plaintiff  against  one  Butson.  One 
Dayis  claimed  the  goods,  and  Willes,  J.,  on  the  15th  of  June, 
by  an  interpleader  order,  ordered  that,  upon  payment  of  50?.  into 
court  by  the  claimant  within  ten  days,  or  upon  giving  within  the 
same  time  security  to  the  satisfaction  of  one  of  the  masters  for 
the  payment  of  the  same  amount  by  the  claimant,  and  upon  pay- 
ment of  the  possession  money,  the  sheriff  should  withdraw  from 
possession,  and  directed  an  issue  between  the  execution-creditor, 
the  plaintiff,  and  the  claimant,  to  try  the  right  to  the  goods. 
On  the  25th  of  June,  the  last  day  for  giving  security,  the  claim- 
ant's attorney,  without  any  notice  to  the  execution-creditor,  ten- 
dered a  bond  for  50Z.,  executed  by  the  claimant  and  two  sureties, 
to  the  master,  informing  him  untruly  that  the  sureties  were  ap- 
proved of  by  the  execution-creditor.  The  master  took  the  bond, 
and  the  usual  fee  was  paid.  The  claimant's  attorney,  between 
6  and  6.30  p.m.,  on  the  same  day  gave  notice  to  the  sheriff  that  a 
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18C8        bond  >yith  two  sureties  to  the  satisfaction  of  the  master  had  that 
Darby      day  been  filed  in  pursuance  of  the  order  of  Willes,  J.,  and  the 
Wat^low.  sheriff  thereupon  withdrew  from  possession. 

On  the  same  day  the  master's  clerk  discovered  that  the  bond 
had  no  stamp.  Notice  was  at  once  sent  to  the  claimant's  attorney. 
On  the  following  morning,  the  26th,  the  attorney  went  to  Somerset 
House,  accompanied  by  a  messenger  from  the  master's  office,  and 
the  bond  was  then  stamped  and  carried  back  by  the  messenger  to 
the  master's  office,  where  it  was  marked  as  "  filed  on  the  26th  of 
June."  On  the  26th  of  June  the  sheriff  received  notice  firom  the 
execution-creditor  not  to  withdraw,  as  the  master's  approval  of 
the  sureties  had  been  improperly  obtained.  ' 

Application  was  afterwards  made  to  Bramwell,  B.,  at  chambers, 
to  take  the  bond  off  the  file,  on  the  ground  that  no  notice  had 
been  given  to  the  attorney  for  the  execution-creditor  of  the  appli- 
cation to  the  master  to  approve  the  sureties.  The  learned  judge, 
on  the  2nd  of  August,  after  hearing  the  attorneys  for  the  execution- 
creditor  and  the  claimant,  made  an  order  to  that  effect,  and  also 
to  set  aside  the  interpleader  issue,  on  the  ground  that  the  order 
of  Willes,  J.,  had  not  been  complied  with.  By  a  subsequent  order 
of  Bramwell,  B.,  made  on  the  16th  of  January,  1868,  after  hearing 
the  attorneys  for  the  sheriff  as  well  as  those  of  the  execution- 
creditor  and  the  claimant,  so  much  of  the  order  of  the  2nd  of 
August  as  directed  that  the  bond  should  be  taken  off  the  file  was 
rescinded,  and  the  bond  ordered  to  be  re-filed  valeat  quantum. 

On  these  facts  a  verdict  was  entered  for  the  plaintiff,  the  exe- 
cution-creditor, for  50l.f  subject  to  the  opinion  of  the  Court  upon 
all  questions  of  law  and  fact. 

Quain,  Q.G.,  in  Hilary  Term  last,  pursuant  to  the  leave  reserved, 
obtained  a  rule  nisi  to  ent^r  a  verdict  for  the  defendants  or  a  non- 
suit, on  the  ground  that  the  order  of  Willes,  J.,  was,  so  far  as  the 
sheriff  was  concerned,  duly  complied  with;  or  to  reduce  the 
damages  to.  a  nominal  sum. 

0^(^1/9  Q'  CX»  and  Littler,  shewed  cause.  By  the  terms  of  the  order 
of  Willes,  J.,  the  claimant  was  to  pay  into  court  50Z.,  or  to  give  a 
bond  to  that  amount  with  two  sureties,  to  the  master's  satisfaction, 
on  or  before  the  25th  of  June.    On  the  25th  the  master  was 
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improperly  induced  to  approve  the  security  oflTered.    That  clearly        1868 
•was  no  compliance  with  the  condition  contained  in  the  order.  barbt 

^    [Montague  Smith,  J.    Was  not  security  given  to  the  satis-  -v^^terlow 
faction  of  the  master  on  the  25th?    There  was  no  condition  that 
the  bond  should  be  filed.] 

To  satisfy  the  condition,  the  bond  should  have  been  a  perfect 
instrument.  On  the  25th  the  document  delivered  to  the  master 
^as,  as  well  against  the  sheriff  as  against  the  party,  a  mere 
nullity. 

[Byles,  J.  It  was  a  complete  deed  on  the  25th.  It  is  true,  a 
<;ertain  ceremony  remained  to  be  performed  before  it  could  be 
made  available,  viz.  the  stamping.] 

At  all  events,  it  was  not  filed  by  the  proper  officer  until  the 
26th.  The  goods,  therefore,  were  improperly  given  up ;  and  the 
only  measure  of  damages  is  50Z.,  the  sum  at  which  the  parties 
themselves  had  valued  them :  Mayne  on  Damages,  267. 

[Montague  Smith,  J.  Suppose  the  bond  had  been  duly  stamped 
on  the  25th,  the  execution-creditor  would  equally  have  been 
imposed  upon.    But  the  sheriff  was  in  no  default] 

It  is  a  proceeding  for  the  sheriffs  protection  which  has  failed. 
Why  should  the  loss  be  thrown  upon  the  plaintiff?  She  has  been 
guilty  of  no  negligence :  whereas,  the  sheriff  has  improvidently 
acted  upon  the  faith  of  a  statement  made  to  him  by  the  claimant's 
attorney,  without  inquiry. 

Bay  {Qaainy  Q,G.,  with  him),  in  support  of  the  rule.  The  order 
of  Willes,  J.,  was  duly  complied  with.  A  bond  was  given  to  the 
satisfaction  of  the  master  on  the  25th  of  June.  The  absence  of  a 
stamp  did  not  make  it  the  less  a  bond.  Filing  was  no  part  of  the 
condition. 

[Master  Parh  informed  the  Court  that  it  was  not  usual  to  file 
these  securities  at  all,  but  that  they  are  usually  handed  out  to  the 
obligee.] 

The  bond  having  been  tendered  at  the  master's  office  on  the  25th, 
and  accepted  by  the  master,  there  was  an  end  of  the  transaction. 
If  the  sheriff  had  gone  to  the  office  on  the  25th,  he  would  have  found 
that  security  had  been  given  to  the  satisfection  of  the  master. 
And,  if  he  had  gone  on  the  26th,  he  would  have  found  the  bond 
still  there,  with  the  addition  of  a  stamp.    The  first  order  of  Bram- 

VoL.  HL  2  Q  2 


456  COUBT  OP  COMMON  PLEAS.  [L.  B. 

1868        well,  B.,  was  obtained  on  the  ground  that  no  notice  had  been  given 

Dabbt      to  the  attorney  for  the  execution-creditor,  not  on  the  ground  that 

Watkblow.   *^®  '^^^  ^^  ^^*  stamped  when  received  by  the  master.    And,. 

whatever  might  have  been  the  effect  of  that  order,  it  is  removed 

by  the  second  order  of  the  same  learned  judge.    [He  was  stopped 

by  the  Court.] 

Btles,  J.  I  am  of  opinion  that  the  rule  to  enter  a  verdict  for 
the  defendant  should  be  made  absolute.  My  Brother  Willes*s  order 
was,  that  the  goods  seized  under  the  fi.  fa.  should  be  delivered  up 
to  the  claimant  on  payment  of  507.  within  ten  days,  or  upon  giving 
within  the  same  tune  security  for  that  amount  to  the  satisfaction 
of  one  of  the  masters.  I  will  assume  that  the  bond  was  properly 
stamped  when  it  was  brought  to  the  master.  It  was  in  form  a 
security ;  and  it  was  given  to  and  accepted  by  the  master.  Nothing 
is  said  in  the  order  about  filing ;  nor  is  filing  required  by  any  statute 
or  rule  of  court  or  practice ;  and,  further,  the  master  reports  to  us 
that  it  is  not  usual  to  file  these  securities.  The  bond  was  left  with 
the  master,  and  the  proper  fee  was  paid ;  and  the  sheriff,  being  in- 
formed, as  the  fact  was,  that  security  had  been  given  to  the  satis- 
faction of  the  master,  withdrew  from  possession.  The  order  would, 
no  doubt^  have  been  duly  complied  with  as  far  as  the  sheriff  is  con- 
cerned, if  the  bond  had  been  stamped  at  the  time  it  was  left  with  the 
master.  The  only  question  before  us  ifif,  whether  the  absence  of  a 
stamp  makes  any  difference.  If  the  security  was  to  be  given  in  the 
shape  of  a  bill  of  exchange  or  a  promissory  note,  the  absence  of  a 
stamp  would  have  been  fatal.  But  here  the  instrument  was  a  bond, 
and,  without  going  out  of  the  custody  of  the  officer  of  the  court,  it 
was  duly  stamped  within  the  time  allowed  by  law  for  that  purpose. 
The  interpleader  order  stands,  notwithstanding  my  Brother  Bram- 
well's  order  setting  aside  the  issue.  For  the  reasons  I  have  given^ 
I  think  the  bond  was  sufficiently  delivered  to  the  master,  and  the 
order  of  my  Brother  Willes  complied  with.  I  think  that  might 
be  so  even  as  between  the  parties.  But  that  is  not  the  question. 
The  sheriff  was  informed  on  the  25th  of  June  that  security  had 
been  given  to  the  satisfaction  of  the  master.  He  was  so  informed 
by  the  claimant's  attorney,  which,  as  far  as  I  know,  is  the  only 
notice  which  in  practice  is  ever  given.    And,  moreover,  if  he  had 
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gone  then  to  the  masters'  office  to  make  inquiry,  he  would  have       1868 
found  that  the  infonnatLon  was  true.  ^Dabbt 


Ebatiko,  J.  I  am  of  the  same  opinion.  I  at  first  entertained 
some  doubt  as  to  how  &r  the  sheriff  had  properly  ascertained  that 
secTuity  had  been  given  to  the  satisfaction  of  the  master  before  he 
withdrew  from  possession.  Whatever  might  have  been  the  state 
of  things  as  between  the  claimant  and  the  execution-creditor,  as 
between  the  latter  and  the  sheriff  I  think  it  is  impossible  to  say 
that  security  had  not  been  given  to  the  satisfaction  of  the  master 
on  the  25th  of  June ;  and  therefore,  assuming  that  the  sheriff 
takes  the  information  at  his  peril,  it  turns  out  that  the  information 
was  true,  and  he  is  entitled  to  the  protection  which  the  inter- 
pleader order  gave  him,  the  condition  having  been  fulfilled. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  The  question 
is,  whether  or  not  security  was  given  to  the  satisfaction  of  the, 
master  on  the  25th  of  June.  It  seems  to  me  that  it  was,  at  all 
events,  as  regards  the  sheriff,  and  that  the  sheriff,  after  what  had 
occurred,  would  have  rendered  himself  liable  to  be  proceeded 
against  for  disobedience  of  my  Brother  Willes's  order  if  he  had  not 
withdrawn  as  he  did.  It  does  not  seem  to  be  the  practice  to  bring 
the  sheriff  before  the  master  when  the  security  is  given,  but  only 
the  execution-creditor  and  the  claimant.  If  the  master  is  satisfied 
with  the  security,  although  on  grounds  which  ought  not  to  have 
satisfied  him,  yet^  as  far  as  the  sheriff  is  concerned,  the  terms  of  the 
order  are  complied  with.  Here,  a  bond  was  brought  to  the  master. 
He  did  not  inquire  as  to  the  sufficiency  of  the  sureties,  because 
he  was  informed  that  no  objection  was  made  to  them  on  the  part 
of  the  execution-creditor.  The  master  was  satisfied  that  he  had  a 
security,  and  took  the  usual  fee;  and  the  bond  was  afterwards 
stamped.  If  the  sheriff  had  gone  then  to  the  office  to  inquire,  he 
would  have  been  told  that  the  condition  of  the  order  had  been  com- 
plied with.  As  between  the  plaintiff  and  the  sheriff,  no  question 
could  have  arisen  if  the  bond  had  been  stamped  when  presented  to 
the  master  on  the  25th.  And  that  difficulty  was  removed  on  the 
morning  of  the  26tL  If  Mr.  Gray  could  have  satisfied  me  that  the 
filing  of  the  bond  was  the  usual  and  the  only  expression  of  the 
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1868        master's  satisfaction  with  the  security^  I  might  haye  assented  to 

Dabby      ^^  argument.    But  I  find  that  is  not  so.     The  master  may  be 

satisfied,  and  yet  the  bond  may  never  be  filed  at  all.    The  only 

doubt  I  have  felt  was  whether  the  satisfaction  of  the  master  was 

complete  on  the  25th  of  June.    But,  upon  consideration,  I  think  it 

was.    The  imposition  practised  upon  him  does  not^  I  conceiye, 

affect  the  question  as  between  these  parties.    The  sheriff  was  bound 

to  withdraw  when  the  master's  satisfaction  was  made  known  to 

him. 

Bute  absolute. 

Attorney  for  plaintiff:  F.  Scarth. 
'  Attorneys  for  defendants :  BurcheU  &  SaU. 


^prU  16.  BRAMBLE  A2n)  Anotueb  v.  MOSS. 

Debtor  and  Creditor — Bankrupt — Composition  Deed  under  24  <fc  25  Vict.  c.  134, 

s.  1^2r-Evidence. 

Upon  a  plea  of  composition  and  release  under  s.  192  of  the  Bankruptcy  Act, 
1861  :— 

Beld^  that  the  production  of  the  deed  and  certificate  of  registration,  and  sealed 
copies  of  the  affidavits  required  by  s.  192  and  by  the  General  Rules  of  1862,  will 
not  dispense  with  proof  that  a  majority  in  number  representing  three*fourths  in 
value  of  the  creditors  of  10^.  and  upwards  have  in  writing  assented  to  or  approved 
of  the  deed. 

Action  for  goods  sold  and  delivered. 

Pleas :  1.  As  to  45Z.,  never  indebted.  2.  As  to  the  residue,  a 
deed  of  composition  and  release.  The  plea  set  out  the  deed,  and 
concluded  as  follows :  ^'  And  the  defendant  says  that  a  majority  in 
number  representing  three-fourths  in  value  of  the  creditors  of  the 
defendant  whose  debts  respectively  amounted  to  101.  and  upwards 
in  writing  assented  to  or  approved  of  the  said  deed,  and  the  execu- 
tion of  the  said  deed  by  the  defendant  was  attested  by  an  attorney, 
and  within  twenty-eight  days  from  the  day  of  the  execution  of  the 
said  deed  by  the  defendant  the  same  was  produced  and  left  (having 
been  first  duly  stamped)  at  the  office  of  the  chief  registrar  for  the 
purpose  of  being  registered,  and  together  with  such  deed  there  was 
delivered  to  the  said  chief  registrar  an  affidavit  by  the  defendant 
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that  a  majority  in  number  representing  three-fourths  in  value  of       isds 
the  creditors  of  the  defendant  whose  debts  amounted  respectively     Bbamble~ 
to  101  or  upwards  had  in  writing  assented  to  or  approved  of  the       ^^^ 
said  deed,  and  also  stating  the  amount  of  money  distributable  to 
all  and  every  of  the  creditors  of  the  defendant  under  the  said  deed; 
and  such  deed  did  before  registration  bear  such  ordinary  and  ad 
valorem  stamp  as  by  the  statute  in  such  case  made  is  required ; 
and  all  conditions  precedent  on  the  part  of  the  defendant  were 
performed  and  fulfilled,  and  all  times  elapsed,  and  all  things  hap- 
pened, to  entitle  the  defendant  to  plead  the  said  deed  in  bar  of 
this  action ;  and  the  same  was  and  is  a  bar  to  this  action." 

As  to  the  457.  the  plaintiffs  entered  a  nolle  prosequi,  and  issue 
was  taken  on  the  second  plea. 

The  cause  was  tried  before  Montague  Smith,  J.,  at  the  sittings 
in  London  after  last  Hilary  Term.  The  only  witness  called  to 
prove  the  plea  was  Mr.  Smith,  the  defendant's  attorney,  who  was 
also  the  attesting  witness  to  the  defendant's  execution  of  the  deed. 
He  identified  the  defendant,  and  produced  the  deed,  with  the 
memorandum  thereon  required  by  s.  196  of  the  Bankruptcy  Act, 
1861,  and  sealed  with  the  seal  of  the  court  of  bankruptcy,  a  sealed 
office  copy  of  the  affidavit  required  by  clause  5  of  s.  192,  a  certifi- 
cate of  registration  under  s.  194,  and  a  list  of  the  creditors  with 
the  amount  of  their  respective  debts,  with  an  affidavit  verifying 
the  same,  as  required  by  the  Greneral  Order  in  Bankruptcy  of  May 
22nd,  1862. 

It  was  objected  for  the  plaintiff  that  this  was  not  enough  to 
sustain  the  plea,  but  that  the  debtor  should  have  been  called  to 
prove  that  the  required  majority  of  creditors  had  in  feu^t  assented 
to  or  approved  of  the  deed. 

On  the  other  hand  it  was  insisted  that  the  documents  produced 
under  the  seal  of  the  court  of  bankruptcy  sufficiently  proved  that 
all  had  been  done  to  make  the  deed  valid. 

A  verdict  was  taken  for  the  plaintiff  for  the  balance  of  the 
demand  (807.  Os.  8i.),  leave  being  reserved  to  the  defendant  to 
move  to  enter  the  verdict  for  him  if  the  Court  should  think  the 
plea  proved. 

April  16.    Bedey  moved  accordingly.    The  evidence  given  was 
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1868  sufficient  to  sustain  the  plea.  The  192Dd  section  prescribes  ceitaiii 
BsAXBLB  conditions  to  the  validity  of  the  deed^  amongst  others  thatr  a  certain 
jm^  majority  of  the  creditors  shall  assent  thereto,  that  its  execution  by 
the  debtor  shall  be  attested  by  an  attorney  or  solicitor,  that  it 
shall  within  twenty-eight  days  be  left  (duly  stamped)  at  the  office 
of  the  chief  registrar  for  registration,  and  that  an  affidavit  that  the 
required  majority  have  assented  shall  at  the  same  time  be  de- 
livered to  the  chief  registrar.  Sections  193 — 196  regulate  the 
mode  of  registering ;  and  s.  197  makes  the  deed,  upon  r^istratton, 
binding  upon  all  the  creditors  as  in  bankruptcy.  Then  s.  203  pro- 
vides that  any  petition,  assignment,  or  other  proceeding  appearing 
to  be  sealed  with  the  seal  of  any  court  under  the  act,  or  any 
writing  purporting  to  be  a  copy  of  any  such  document,  and  pup- 
porting  to  be  so  sealed,  shall  be  admitted  in  all  courts  as  evidence 
of  such  documents  respectively,  and  of  such  proceedings  having 
respectively  taken  place,  and  be  deemed  respectively  records  of 
such  courts  without  any  further  proof  thereof;  and  s.  206  provides 
that  all  copies  of  proceedings  purporting  to  be  signed  by  the 
proper  officer,  certifying  the  same  to  be  a  true  copy,  and  appearing 
to  be  sealed  with  the  seal  of  the  court,  shall  at  all  times  be  ad- 
mitted as  sufficient  evidence  of  the  same,  and  of  such  proceedings 
respectively  having  taken  place,  without  other  proof.  The  object 
of  these  several  enactments  evidently  was  that  the  court  of  bank- 
ruptcy alone  should  have  cognizance  of  the  fact  of  the  registration 
of  the  deed,  and  that  a  court  of  law  should  not  inquire  into  the 
validity  of  the  proceedings,  or  go  behind  the  seal  of  that  court 
In  KeUy  v.  Morray  (1),  a  certificate  of  the  choice  and  appointment 
of  a  creditors'  assignee,  dated  before  action,  and  sealed  with  the 
seal  of  the  court  of  bankruptcy,  was  held  to  be  conclusive  evidence, 
in  an  action  by  the  assignee  so  appointed,  of  his  title  to  sue,  even 
though  it  appeared  that  the  signature  of  the  commissioner  was  not 
affixed  to  the  document  until  after  the  commencement  of  the 
action, — the  certificate  of  appointment  being  a  reeard  of  the 
Court. 

[BoviLL,  C.J.    When  the  legislature  meant  to  make  a  docu- 
ment evidence  of  the  truth  of  the  matters  therein  contained, 

(l)LawEep.lC.P.667. 
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they  knew  how  to  do  so;    as  in  s.  14  of  the  12  &  13  Vict 

-o.  106].  Bbambub 

The  plaintifisy  by  taking  issue  on  the  plea  generally  merely  pnt       ^^^ 
in  issue  the  execution  of  the  deed,  and  not  the  perfbrmanoe  of  all 
<x)ndition3  precedent :  Common  Law  Procedure  Act,  1S52,  s.  57 ; 
£ullen  and  Leake,  2nd  ed.  124  (a). 

BoYiLL,  C. J.  It  seems  to  me  that  the  eridenoe  given  at  the 
trial  was  not  sufficient  to  support  the  second  plea.  The  whole  of 
the  averments  were  put  in  issue,  and  it  was  necessary  to  prove 
them.  The  certificate  of  registration  was  not  sufficient  for  that 
purpose.  Sections  208,  204,  and  206  were  relied  on  as  making 
the  documents  which  were  produced  evidence.  Section  203  pro- 
vides only  that  copies  of  proceedings  and  orders  therein  mentioned 
purporting  to  be  sealed  with  the  seal  of  the  courts  shall  be  admis* 
sible  as  evidence  of  such  proceedings  and  orders  having  respectively 
taken  place  or  been  made,  and  shall  be  deemed  records  of  the 
court,  not  that  they  shall  be  evidence  of  their  contents.  The 
204th  section  provides  that  all  courts,  judges,  and  others  shall 
take  judicial  notice  of  the  signature  of  any  commissioner  or  regis- 
trar, and  of  the  seal  of  the  court  And  section  206  merely  dis- 
penses with  the  production  of  original  documents,  but  does  not 
make  sealed  copies  evidence  of  their  contents.  The  documents 
produced  here,  therefore,  were  evidence  that  such  a  deed  as 
described  was  made ;  but  there  was  nothing  to  shew  that  all  the 
requirements  of  the  statute  had  been  complied  with.  I  think 
there  should  be  no  rule. 

Byles,  J.  I  quite  agree  that  there  is  no  ground  for  a  rule. 
And  moreover,  ever  since  the  introduction  of  these  deeds  the 
practice  has  been  to  prove  all  the  allegations  in  the  plea,  which  is 
easily  done  by  calling  the  bankrupt  himself. 

Keating,  J.  I  am  of  the  same  opinion.  An  affidavit  that  the 
proper  number  of  assents  has  been  obtained  is  required  for  the 
purpose  of  procuring  the  registration  of  the  deed.  Upon  the  pro- 
duction of  such  an  affidavit,  it  is  the  duty  of  the  officer  to  register 
the  deed:  it  is  no  part  of  his  duty  to  inquire  whether  the  state- 
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1868       ments  contained  in  it  are  true  or  not;  and  the  affidavit  itself 

Praxblb    would  not  be  evidence  of  that,  unless  made  so  by  statute.    None 

H^       of  the  sections  referred  to  make  the  statements  therein  evidence 

by  the  mere  production  of  a  sealed  copy.    I  think  the  plea  was 

not  proved.    .    . 

Montague  Smith,  J.  I  am  entirely  of  the  same  opinion. 
Section  192  makes  the  deeds  therein  described  binding  on  all  the 
creditors  on  certain  requirements  being  complied  with.  The  first 
isy  that  a  majority  in  number  representing  three-fourths  in  value 
of  the. creditors  for.lOZ..and  upwards  shall  assent  to  or  approve  of 
the  deed..  That  is  a  distinct  and  independent  condition.  The 
fourth  requires  the  deed  within  twenty-eight  days  of  its  execution 
to  be  produced  at  the  office  of  the  chief  registrar  for  the  purpose  of 
registration.  And  the  fifth  requires  that,  together  with  the  deed, 
there  shall  be  delivered  to  the  chief  registrar  an  affidavit  by  the 
debtor  or  some  person  able  to  depose  thereto,  or  a  certificate  by 
the  trustee,  that  a  majority  in  number  representing  three-fourths 
in  value  of  creditors  of  lOL  and  upwards  have  assented  to  or 
approved  of  the  deed.  The  statute,  therefore,  requires  two  things, 
— 1.  That  a  majority  shall  in  fact  have  assented  to  the  deed, — 
2.  Begistration  of  the  deed  within  twenty-eight  days  of  its  execu* 
tion  by  the  debtor,  together  with  the  affidavit  required  by  s.  192. 
The  documents  produced  at  the  trial  proved  the  second  of  these 
requirements,  but  not  the  first 

Bule  refiued. 

Attorney  for  defendant :  Joseph  Smith. 
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THE  SOUTH  OF  IRELAND  COLLIERY  COMPANY  v.  WADDLE.  1868 

Companies  Aciy  1862,  25  <fc  26  Vict.  c.  S9^Trading  Corparaiian-'Cantract  not      ^^  ^^' 

under  Seal. 

Whether  a  trading  corporation  can  contract  without  seal  or  not,  depends,  not 
upon  the  magnitude  or  the  insignificance  of  the  subject-matter,  hut  upon  whether 
or  not  the  contract  be  for  a  purpose  connected  with  the  objects  of  the  incorpora- 
tion. 

A  company  incorporated  under  the  Companies  Act,  1862,  for  the  wording  of 
collieries,  contracted  with  an  engineer  for  the  erection  of  a  pumping-engine  and 
machinery  for  that  purpose,  and  paid  him  part  of  the  price.  In  an  action  by  the 
company  against  the  engineer  for  a  breach  of  contract  in  refusing  to  deliver  the 
engine  and  machinery : — 

ffdd,  that  the  action  was  maintainable,  though  the  contract  was  not  under  seal. 

By  the  articles  of  association  of  the  company  it  was  provided  that  the  business 
thereof  should  be  carried  on  under  the  management  of  the  board  of  directors ;  and 
that  the  board,  in  addition  to  the  powers  and  authorities  by  the  statutes,  and  by 
those  presents  expressly  conferred  upon  them,  might  execute  all  such  agreements, 
and  generally  do  all  such  acts  and  things  as  were  by  the  statutes  and  those  pre- 
sents directed  or  authorized  to  be  executed  or  done  by  the  company  in  Qieeting, 
&c.  :— 

Ifddf  by  Bovill,  C  J.,  and  Byles,  J.,  that  the  contract  in  question  was  warranted 
by  the  articles  of  association,  and  that  there  was  nothing  in  them  or  in  the  statute 
requiring  it  to  be  imder  seal. 

The  first  count  of  the  declaration  claimed  damages  for  breach 
of  an  agreement  to  deliver  certain  machinery  which  the  plainti£b 
had  purchased  of  the  defendants  and  partly  paid  for. 

There  was  also  a  count  for  money  had  and  received  and  money 
found  due  upon  accounts  stated. 

Pleas :  1.  That  the  defendant  did  not  agree  as  alleged.  2.  That 
the  plaintiff  were  not  ready  and  willing  to  accept  the  goods  or  to 
pay  for  the  same  according  to  the  terms  of  the  contract.  3.  Except 
as  to  500Z.,  never  indebted.  4.  As  to  5007.,  parcel,  &c.,  payment 
of  that  sum  into  court.    Issue  thereon. 

The  cause  was  tried  before  Montague  Smith,  J.,  at  the  sittings 
in  London  after  last  Trinity  Term.  The  plaintijffs  were  a  com- 
pany incorporated  under  the  Companies  Act,  1862,  25  &  26  Vict, 
c.  89,  for  the  purpose,  as  expressed  in  the  memorandum  of  associa- 
tion, of  purchasing,  renting,  or  otherwise  acquiring  certain  collieries 
and  mines  of  coal  under  certain  lands  therein  named,  near  Carrick- 
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1868       on-Suir,  in  the  county  of  Kilkenny,  and  opening  up,  excavating. 

South  or    Tnining,  working,  and  utilizing  all  or  any  of  the  said  collieries  and 

CoijSbyCo.  ^^^^  mines  and  premises,  and  generally  doing  and  executing  all 

«•         such  acts  and  things  as  should  or  might  be  or  seem  necessary  or 

expedient  or  incidental  to  the  objects  aforesaid,  or  any  of  them. 

By  the  articles  of  association,  clause  3,  it  was  provided  that  the 
business  of  the  company  should  include  the  several  objects  ex- 
pressed in  the  memorandum  of  association,  and  all  matters  which 
from  time  to  time  might  appear  to  the  directors  expedient  for 
attaining  those  objects. 

Clause  4  provided  that  the  business  should  be  carried  on  by  or 
under  the  management  of  the  directors,  subject  only  to  such  con- 
trol of  meetings  as  was  provided  by  those  presents. 

Clause  77  was  as  follows : — "  The  business  of  the  company  shall 
be  managed  by  the  board,  who,  in  addition  to  the  powers  and 
authorities  by  the  statutes  or  by  these  presents  expressly  conferred 
upon  them  may  exercise  all  such  powers,  give  all  such  consents, 
make  all  such  arrangements,  and  generally  do  all  such  acts  and 
things  as  are  or  shall  be  by  the  statutes  and  these  presents  directed 
or  authorized  to  be  executed,  given,  made,  or  done  by  the  com- 
pany in  meeting,  but  subject,  nevertheless,  to  the  provisions  of  iJie 
statutes  and  of  these  presents,  and  subject  also  to  such,  if  any, 
regulations  as  are  from  time  to  time  prescribed  by  the  company  in 
meeting." 

The  directors  having  advertised  for  tenders  for  the  construction 
of  machinery  necessary  to  enable  them  to  commence  working,  the 
defendant,  an  engineer  at  Llanelly,  on  the  5th  of  March,  1864, 
oJSered  to  construct  the  required  engines  and  gearing,  to  be 
delivered  free  at  Waterford,  for  15502. 

.  By  a  resolution  of  the  board  of  directors  on  the  4th  of  April, 
1864,  the  defendant's  tender  was  accepted,  with  50Z.  additional  for 
the  erection  of  the  machinery ;  the  terms  of  payment  to  be  as 
follows : — 500Z.  in  cash  on  the  shipment  of  the  pumping-engine ; 
500/.  by  three  months  bill  on  shipment  of  the  remainder  of  the 
order ;  and  6007.  by  four  months  bill  on  the  erection  of  the  engine, 
&c.,  and  on  their  being  pronounced  in  working  order  by  the  com- 
pany's manager. 

On  the  7th  of  March  and  7th  of  June,  1865,  respectively,  the 
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defendant  receiyed  from  the  company  in  cash  3001.  and  200Z.  on        1868 
account ;  but^  after  considerable  delay,  the  defendant  declined  to    qovtb  o»"" 
deliver  any  part  of  the  machinery  contracted  for,  unless  security  n^Jj^J^ 
were  given  for  payment  of  the  remainder  of  the  price,  and  the         «• 
plaintiffs'  works  were  consequently  delayed. 

On  the  part  of  the  defendant  it  was  objected  that  the  contract, 
not  being  under'the  seal  of  the  company,  was  void  as  against  them, 
and  therefore  not  binding  on  the  defendant,  for  want  of  mutuality ; 
and  the  case  of  East  London  Walerffforks  Company  v.  Baitey  (1) 
was  relied  on. 

Under  the  direction  of  the  learned  judge  a  verdict  was  taken  for 
the  plaintiffi  (damages  500Z.),  leave  being  reserved  to  the  defend- 
ant to  move  to  enter  a  verdict  for  him  or  a  nonsuit,  if  the  Court 
should  be  of  opinion  that  the  contract  required  a  seal. 

Lay,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  accordingly. 

April  29.  PhUbrick  {BuddUdon,  Q.C.,  with  him),  shewed  cause. 
A  corporation  created  for  trading  purposes  is  not  bound  by  the 
strict  rule  which  regulates  the  mode  of  contracting  by  corporations 
properly  so  called.  In  matters  connected  with  the  purposes  of  their 
incorporation,  they  may  contract  without  seal :  Broughton  v.  Man- 
Chester  WaiertDorks  Company  (2) ;  Beverley  v.  Lincoln  Oas  Light 
Company  (3)  ;  Church  v.  Imperial  Gas  Light  Company  (4)  ;  Clark 
v.  Cuckfidd  Union  (5) ;  Henderzon  v.  Australian  Boyal  Mail  Steam 
Navigation  Company.  (6)  East  London  Waierworks  Company  y. 
Bailey  (1)  proceeded  upon  the  ground  that  the  powers  of  the  direc- 
tors were  specifically  limited  and  defined  by  the  act  of  peirliament 
creating  the  company,  and  did  not  authorize  the  making  of  such  a 
contract  as  that  before  the  Court,  without  seal.  The  judgment 
admits  the  principle  of  necessity  as  applied  to  corporations  created 
for  purposes  of  trade ;  and,  so  far  as  it  is  at  variance  with  the  later 
decisions  in  the  Court  of  Queen's  Bench,  it  is  not  law.  Besides, 
here  the  contract  has  been  in  part  executed.  The  defendant  has 
received  5001.  of  the  purchase-money.     He  is,  therefore,  estopped 

(1)  4  Bing.  283.  (5)  1  Bail  C.  0.  85 ;  21  L.  J.  (Q.B.) 

(2)  3  B.  &  A.  1.  349. 

(3)  6  Ad.  &  E.  829.  (6)  5  B.  &  B.  409 ;  24  L.  J.  (Q.B.) 

(4)  6  Ad.  &  K  846.  322. 
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1868       from  denying  the  contract :  Fuihmongeri  Company  v,  Robertson.  (1 ) 

SoxTTH  OF    The  magnitade  of  the  contract  can  make  no  difference :  see  the 

CoLLttRTco.  otservations  of  Erie,  J.,  in  Henderson  y.  Australian  Royal  MaU 

^'         Steam  Navigation  Company,  (2)    And  see  Lindley  on  Partnership, 

vol  i.,  p.  357.    This  being  a  contract  made  in  furtherance  of  the 

objects  of  the  company,  and  in  precise  conformity  with  the  powers 

of  the  board  as  defined  by  the  articles  of  association,  was  one 

which,  independently  of  the  general  principle  established  by  the 

more,  recent  cases,  it  was  competent  to  the  directors  to  enter  into 

without  seal. 

PotoeU,  Q.C,  and  Bay,  in  support  of  the  rule.  The  view  taken 
by  the  legislature  as  to  contracts  by  trading  companies  does  not 
coincide  with  the  doctrine  relied  on  in  the  argument  for  the  plain- 
tiffs :  see  19  &  20  Vict.  c.  47,  s.  41 ;  30  &  31  Vict.  c.  131,  s.  37. 
It  is  impossible  to  distinguish  East  London  Waterworks  Company 
V.  Bailey  (3)  from  the  present  case.  London  Bocks  Company  v. 
Sinnott  (4)  proceeded  upon  the  same  principle.  The  supply  of 
pipes  to  a  waterworks  company  is  not  less  within  the  scope  and 
object  of  its  incorporation  than  the  supply  of  a  pumping-engine  to 
a  mine.  In  Biggie  v.  London  and  BlachwaU  Railway  Company 
(5),  Eolfe,  B.,  referring  to  the  cases  in  the  Queen's  Bench,  and 
also  to  the  recent  case  of  LampreU  v.  BiUericay  Union  (6),  says: 
"  Whether  in  all  these  cases  I  should  have  come  to  the  same  con- 
clusion— that  the  acts  there  done  were  acts  of  necessity — ^it  is  im- 
material to  coAsider,  as  in  all  of  them  the  Court  proceeded  on  the 
ground  already  stated,  and  adopted  the  general  rule  that  those 
were  cases  of  urgent  necessity  within  the  exception,  which  is  a 
rule  as  much  as  the  mle  itself,  and  has  been  established  by  several 
authorities,  viz.,  that  corporations  cannot  be  sued  on  simple  con- 
tract, imless  the  act  be  one  of  necessity.  I  say  necessity,  for  that 
really  embraces  all  the  excepted  cases, — that  is,  matters  too  trivial 
or  of  too  frequent  occurrence,  or,  in  the  case  of  trading  corpora- 
tions, drawing  bills,  without  which  they  could  not  carry  on  their 

(1)  6  M.  &  Gr.  131.  (4)  8  E.  &  B.  347 ;  27  L.  J.  (Q.B.)  129. 

(2)  5  E.  &  B.  at  p.  417 ;  24  L.  J.  (5)  5  Ex.  442,  451 ;  19  L.  J.  (Ex.) 
(Q.B.)  322.  308. 

(3)  4  Bing.  283.  (6)  3  Ex.  283  ;  18  L.  J.  (Ex.)  1582. 
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trade,  &c.    With  these  exceptions,  the  old  law  remains  as  it  did  in        ^868 
the  time  of  Henry  VIII.,  and  the  earlier  times  before  it    The  work    Sodth  of 
done  here  is  done  neither  on  a  great  necessity,  nor  is  it  a  matter  of  colliebt  Go. 
frequent  occurrence,  nor  is  it  one  of  a  trivial  nature.    The  con-     ^j^^dlb. 
tract  price  was  1436Z.  Ids.    It  is  one  solitary  act,  to  be  done  for  a 
large  sum  of  money ;  and  there  is  no  good  reason  why  the  cor- 
poration should  not  have  been  called  together  for  the  purpose  of 
solemnly  confirming  the  contract  by  affixing  the  common  seal  of 
the  company  to  it."    Can  it  be  said  that  the  construction  of  a 
pumping  and  lifting  engine  is  a  matter  of  everyday  occurrence, 
or  of  a  trivial  nature,  or  of  a  necessity  or  pressing,  that  it  would  be 
inconvenient  to  get  the  common  seal  affixed  to  it?    In  Henderson 
V.  AustralicMi  Boyal  MaU  Steam  Navigation  Company  (1),  the  con- 
tract sued  upon  had  relation  to  one  of  the  ordinary  incidents  of 
the  creation  of  the  company,  viz.,  the  employment  of  a  captain ; 
and  this  is  the  foundation  of  Wightman,  J.'s  judgment.     In  Ernest 
V.  NichoUs  (2),  Lord  Wensleydale  expresses  his  dissent  from  the 
principle  of  the  decision  in  Henderson  v.  Australian  Boyal  Mail 
Steam  NavigaiUm  Company  (1)  and  Reuter  v.  Electric  Telegraph 
Company.  (3)     The  decision  in  Smith  v.  HtiU  Glass  Company  (4) 
proceeded  upon  the  ground  that  the  order  had  been  given  by 
persons  put  forward  by  the  directors  as  their  agents,  and  that  the 
goods  had  been  received  and  used  by  them.    In  Firilay  v.  Bristol 
and  Exeter  BaUway  Company  (5),  Parke,  B.,  says :    "  By  the 
ancient  common  law  a  corporation  was  at  liberty  to  do  little 
matters  without  seal,  namely,  to  appoint  a  servant  and  the  like ; 
but  there  is  no  case  which  goes  the  length  of  determining  that 
they  might  contract  not  under  seal,  unless  for  small  matters,  or  by 
virtue  of  the  terms  of  their  act  of  parliament."    Smart  v.  West 
Bam  Union  (6)  is  also  an  authority  to  shew  that  this  contract 
should  have  been  under  seal.     The  distinction  between  executory 
and  executed  contracts  is  repudiated  by  Lord  Denman  in  Church 
V.  Imperial  Oas  Light  Company  (7) ;    and,  as  to  the  supposed 

(1)  5  E.  &  B.  4Q9 ;  24  L.  J.  (Q.B.)     (4)  11  C.  B.  897 ;  21  L.  J.  (CP.) 
322.  106. 

(2)  6  H.  L.  401,  418.  (5)  7  Ex.  409 ;  21  L.  J.  (Ex.)  117. 

(3)  6  E,  &  B.  341 ;  26  L.  J.  (Q.B.),    (6)  10  Ex.  867 ;  24  L.  J.  (Ex.)  201. 
46.  (7)  6  Ad.  &  E.  846,  859. 
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1868       estoppel,  Lord  Campbell,  C.  J.,  in  Copper  Miners  Company  y.  Fox  (1) 
South  of    says :  '^  The  plaintiffs  finally  rely  upon  a  suggestion  of  Tindal,  C  J*., 
CoMSttTCo,  ^  Fishmongers^  Company  v.  BobertsMi  (2),  that,  when  a  oorporar 
<^-         tion  haye  sued  as  plaintiffs  upon  a  simple  contract,  they  may 
possibly  be  for  ever  estopped  from  objecting  that  the  contract  was 
not  binding  upon  them,  so  as  to  afford  a  remedy  to  the  other  side 
by  cross  action,  and  to  take  away  the  objection  of  want  of  recipro- 
city.   But  there  is  great  difficulty  in  saying  what  shall  be  the 
form  of  action  to  which  the  opposite  side  may  resort,  or  from  what 
point  of  time  the  estoppel  is  to  operate ;  and,  after  all,  it  would 
only  give  a  remedy  upon  the  contract  when  the  corporation  have 
deemed  it  for  their  adyautage  to  enforce  it  by  action,  the  other 
side  being  left  without  remedy  when  the  corporation  wish  entirely 
to  break  and  abandon  it." 

BoviLL,  C.  J.  I  am  of  opinion  that  the  plainti£&  are  entitled  to 
the  judgment  of  the  Court,  and  that  the  rule  should  be  discharged. 
,  The  plaintiffs  are  a  corporation  established,  according  to  their 
memorandum  of  association,  for  the  purpose  of  acquiring  collieries 
and  mines  in  the  south  of  Ireland,  and  working  the  same,  and  sell* 
ing  the  produce,  and  generally  of  doing  all  such  acts  and  things  as 
should  be  necessary  for  the  purpose  of  carrying  out  the  objects  of 
their  association  or  any  of  them.  This  company,  therefore,  is  in 
the  nature  of  a  trading  company.  The  mode  of  carrying  on  their 
business  is  defined  in  article  4  of  the  memorandum  of  association ; 
and  the  duties  of  the  directors  are  defined  by  article  77.  Subject, 
therefore,  to  exceptions  which  do  not  apply  to  this  case,  this  is  a 
corporation  established  for  carrying  on  business  under  the  control 
and  management  of  the  directors.  The  contract  declared  upon  is 
admitted  to  haye  been  made  by  the  directors  with  the  defendants 
The  objection  is,  that  it  is  not  under  the  corporate  seal  of  the  com- 
pany ;  and  it  is  contended  on  the  defendant's  behalf,  that^  by  reason 
of  the  absence  of  a  seal,  there  is  no  mutuality,  that  the  plaintiffs 
are  not  bound  by  it,  and  therefore  are  not  entitled  to  sue  upon  the 
contract.  It  appears  further  that  the  contract  had  been  partly 
performed,  and  that  the  company  were  ready  and  willing  to  per- 
form the  rest.  It  had  in  foct  been  adopted  and  acted  upon  by 
(1)  16  Q.  B.  229,  237 ;  20  L.  J.  (Q.B.)  174.  (2)  5  M.  &  Gr.  13L 
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both  parties.    The  objection,  is  entirely  a  technical  one;  but,       1868 
though  technical,  if  it  be  in  accordance  with  law,  the  Court  is    South  of~^ 
bound  to  give  effect  to  it.    Originally  all  contracts  by  corporations  co^^^^oq 
■were  required  to  be  under  seal.    From  time  to  time  certain  excep-  «• 

tions  were  introduced,  but  these  for  a  long  time  had  reference  only 
to  matters  of  trifling  importance  and  frequent  occurrence,  such  as 
the  hiring  of  serrants,  and  the  like.  But,  in  progress  of  time  as 
new  descriptions  of  corporations  came  into  existence,  the  Courts 
Game  to  consider  whether  these  exceptions  ought  not  to  be 
extended  in  the  case  of  corporations  created  for  trading  and  other 
purposes.  At  first  there  was  considerable  conflict;  and  it  is 
impossible  to  reconcile  all  the  decisions  on  the  subject.  But  it 
seems  to  me  that  the  exceptions  created  by  the  recent  cases  are 
DOW  too  firmly  established  to  be  questioned  by  the  earlier  decisions, 
Trhich,  if  inconsistent  with  them,  must  I  think  be  held  not  to  be 
law.  These  exceptions  apply  to  all  contracts  by  trading  corpora* 
tdons  entered  into  for  the  purposes  for  which  they  are  incorporated. 
A  company  can  only  carry  on  business  by  agents, — ^managers  and 
others ;  and  if  the  contracts  made  by  these  persons  are  contracts 
-which  relate  to  objects  and  purposes  of  the  company,  and  are  not 
inconsistent  with  the  rules  and  regulations  which  govern  their  acts, 
they  are  valid  and  binding  upon  the  company,  though  not  imder 
seal.  It  has  been  urged  that  the  exceptions  to  the  general  rule 
are  still  limited  to  matters  of  frequent  ^  occurrence  and  small 
importance.  The  authorities,  however,  do  not  sustain  that  argu- 
ment. It  can  never  be  that  one  rule  is  to  obtain  in  the  case  of  a 
contract  for  507.  or  1007.,  and  another  in  the  case  of  a  contract  for 
50,0007.  or  100,0007.  I  will  in  the  first  instance  refer  to  the  case 
of  Henderson  v.  Australian  Royal  Mail  Steam  Navigation  Com- 
pany (1),  where,  though  one  of  the  learned  judges  somewhat 
differed  as  to  the  application  of  the  modern  rule,  yet  all  affirmed 
its  existence  as  weU  as  its  propriety,  Wightman,  J.,  said:  **I 
adhere  to  the  opinion  which  I  expressed  in  Clarke  v.  Ouckfield 
Union  (2),  *that  the  general  rule  that  a  corporation  aggregate 
cannot  contract  except  by  deed,  admits  of  ian  exception  in  cases 
where  the  making  of  a  certain  description  of  contracts  is  necessary 

(1)  5  E.  &  B.  409 ;  24  L.  J.  (Q.B.)         (2)  1  Bail  C.  C.  85 ;  21  L.  J.  (Q.B.) 
322.  349. 
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1868        and  incidental  to  the  purposes  for  which  the  corporation  was 

South  op    created.'"    And,  after  adverting  to  the  ancient  rule  and  to  the 

CoLLEBRY^  earlier  and  more  trifling  instances  of  its  relaxation,  he  goes  on : 

^  V-  "  But,  in  later  times,  the  decisions  have  sanctioned  a  much  more 

Waddls. 

extensive  relaxation,  rendered  necessary  in  consequence  of  the 

general  establishment  of  trading  corporations.  The  general  result 
of  those  cases  seems  to  me  to  be,  that,  whenever  the  contract  is 
made  with  relation  to  the  purposes  of  the  corporation,  it  may>  if 
the  corporation  be  a  trading  one,  be  enforced,  though  not  under 
seal."  And  Erie,  J.,  agreed,  **on  the  ground  that  the  contract  was 
made  for  a  purpose  directly  connected  with  the  object  of  the  incor- 
poration," viz.,  the  carrying  on  trade.  Further  on,  the  same  learned 
judge  says:  "I  cannot  think  that  the  magnitude  or  the  insignifi- 
cance of  the  contract  is  an  element  in  deciding  cases  of  this  sort. 
No  doubt,  when  the  exception  originated,  it  was  applied  only  to 
small  matters,  such  as  the  appointment  of  servants,  being  all  that 
municipal  corporations  required.  But,  as  soon  as  it  became 
extended  to  trading  corporations,  it  was  applied  to  drawing  and 
accepting  bills  to  any  amount ;  and  this  shews  that  insignificance 
is  not  an  element.  Neither,  I  think,  is  frequency.  The  first  time 
a  company  makes  a  contract  of  any  kind,  that  contract  must  have 
been  unprecedented.  The  question  is,  I  think,  whether  the  con- 
tract in  its  nature  is  directly  connected  with  the  purpose  of  the 
incorporation."  And  Crompton,  J.,  agreed  in  the  principles  laid 
down  by  the  other  two  judges,  but  seemed  to  doubt  whether  it 
would  not  have  been  more  proper  to  decide  in  conformity  with 
some  of  the  earlier  cases  in  the  Exchequer.  But  he  says :  **  I  per- 
fectly agree  in  the  principles  laid  down  by  my  Brothers,  and  more 
especially  I  concur  in  that  important  principle  suggested  in 
BraufflUon  v.  Manchester  WaterworTcs  Company  (1),  that  a  modem 
incorporation  incorporated  for  trading  purposes  may  make  binding 
contracts  in  furtherance  of  the  purposes  of  their  corporation,  with- 
out using  their  seai."  Lord  Campbell  was  not  present  when  that 
case  was  decided.  But,  in  the  following  year,  reference  being 
made  to  it  in  a  case  of  ReiUer  v.  Electric  Tdegraph  Company  (2), 
his  Lordship  said :  "  I  was  not  a  party  to  that  judgment ;  but  I 
highly  approved  of  it.  The  decision  in  it  must,  at  all  events,  be 
(1)  3  B.  &  A.  1.  (2)  6  E.  &  B.  341 ;  26  L.  J.  (aB.)  46. 
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binding  on  ns."    We  have  been  much  pressed  by  several  eases  in        jggg 

the  Court  of  Exchequer.     But,  in  Australian  Royal  Mail  Steam  ~T^ 

Navigation  Company  v.  Marzetii  (1), — a  case  which  occurred  a  few  Ikeland 
days  after  the  case  first  mentioned, — the  rule  I  have  referred  to  'r. 
was  unanimously  adopted.  "  It  is  now  perfectly  established,"  said  ^^^^^^ 
Pollock,  C.B.,  "  by  a  series  of  authorities,  that  a  corporation  may 
with  respect  to  those  matters  for  which  they  are  expressly  created 
deal  without  seal.  This  principle  is  founded  on  justice  and  public 
convenience,  and  is  in  accordance  with  common  sense."  And 
Martin,  B.,  said :  "  The  case  of  Fishmongers^  Company  v.  Bolert- 
son  (2)  is  precisely  in  point,  and,  if  it  were  not,  good  sense  would 
lead  us  to  the  same  conclusion."  These  principles  are  now  too 
firmly  settled  to  be  shaken.  The  case  of  London  Dock  Company  v. 
Sinnott  (3)  is  distinguishable,  on  the  ground  which  was  alleged  and 
adopted  by  the  Court,  viz.,  that  it  waa  not  a  contract  of  a  mercan- 
tile character ;  it  was  not  a  contract  for  work  to  be  done  by  the 
defendant  for  the  company,  but  a  contract  to  enter  into  another 
contract.  At  all  events,  if  it  is  not  distinguishable,  it  is  contrary 
to  the  other  cases ;  and  it  certainly  was  not  intended  to  throw  any 
doubt  upon  them. 

In  most  cases,  a  trading  company  must  carry  on  its  business  by 
means  of  agents ;  and  in  those  cases  there  is  an  implied  authority 
in  the  agents  to  make  contracts  on  behalf  of  the  company  in  the 
ordinary  course  of  business.  The  business  of  a  trading  corporation 
could  not  otherwise  be  carried  on.  In  the  present  case  it  does  not 
seem  to  me  to  be  necessary  to  go  the  length  of  relying  upon  the 
general  exception  to  which  I  have  adverted,  inasmuch  as  the  very 
constitution  of  the  company  is  that  the  directors  should  have  power 
to  make  contracts  such  as  was  made  here.  In  pursuance  of  the  77th 
article  of  the  memorandum  of  association,  the  directors  have  carried 
on  the  business  of  the  company  and  have  entered  into  this  contract. 
Mr.  Day  says  there  is  nothing  in  the  articles  of  association  to  dispense 
with  the  ordinary  rules  of  the  common  law  or  with  the  act  of  par- 
liament But  I  do  not  assent  to  that  remark.  Tiie  memorandum 
and  articles  of  association  are  required  by  the  Companies  Act, 
1862,  25  &  26  Vict.  c.  89.    The  provisions  on  the  subject  are  con- 

(1)  11  Ex.  228 ;  24  L.  J.  (Ex.)  273.         (3)  8  E.  &  B.  347 ;  27  L.  J.  (Q.B.) 

(2)  5  M.  &  G.  131.  129. 
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1S68       tained  in  Part  I.   The  14th  section  provides  that  the  memorandiun 
QoxjrB  or~  of  association  may,  in  the  case  of  a  company  limited  by  shares,  and 
C«i!wKY^  shall,  in  the  case  of  a  company  limited  by  guarantee  or  unlimited, 
«•         be  accompanied,  when  registered,  by  articles  of  association  signed 
by  the  subscribers  to  the  memorandum  of  association,  and  pre- 
scribing ^uch  regulations  for  the  company  as  the  subscribers  to  the 
memorandum  of  association  deem  expedient :  and  the  articles  may 
adopt  all  or  any  of  the  provisions  contained  in  Table  A.  in  the 
first  schedule  thereto.     And,  when  we  refer  to  Table  A.,  we  find 
that  one  of  the  matters  with  regard  to  which  the  articles  may 
make  regulations  is  the  powers  of  the  directors.    Article  55  is  as 
follows : — "  The  business  of  the  company  shall  be  managed  by  the 
directors,  who  may  pay  all  expenses  incurred  in  getting  up  and 
registering  the  company,  and  may  exercise  all  such  powers  of  the 
company  as  are  not  by  the  foregoing  act,  or  by  these  articles, 
required  to  be  exercised  by  the  company  in  general  meeting,  sub- 
ject  nevertheless  to  any  regulations  of  these  articles,  to  the  provi- 
sions of  the  foregoing  aet,  and  to  such  regulations,  being   not 
inconsistent  with  the  aforesaid  regulations  or  provisions,  as  may 
be  prescribed  by  the  company  in  general  meeting."    By  s.  15  of 
the  act,  it  is  enacted  that,  in  the  case  of  a  company  limited  by 
shares,  if  the  memorandum  of  association  is  not  accompanied  by 
articles  of  association,  or  in  so  far  as  the  articles  do  not  exclude  or 
modify  the  regulations  contained  in  Table  A.,  the  last-mentioned 
regulations  shall,  so  far  as  the  same  are  applicable,  be  deemed  to 
be  the  regulations  of  the  company  in  the  same  manner  and  to  the 
same  extent  as  if  they  had  been  inserted  in  articles  of  association, 
and  the  articles  had  been  duly  registered'*    This  is  a  quasi  incor- 
poration under  the  act  and  subject  to  its  provisions.    If  there  had 
been  no  articles  of  association,  those  given  in  the  schedule  would 
govern  its  dealings.    By  s.  16  it  is  provided  that  the  articles  of 
association,  when  registered,  ^  shall  bind  the  company  and  the 
members  thereof  to  the  same  extent  as  if  each  member  had  sub- 
scribed his  name  and  affixed  his  seal  thereto,  and  there  were  in 
such  articles  contained  a  covenant  on  the  part  of  himself,  his  heirs, 
executors,  and  administrators,  to  conform  to  all  the  regulations 
contained  in  such  articles,  subject  to  the  provisions  of  this  act." 
This  is  the  constitution  of  the  company  itself  by  which  all  its 
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members  are  bound    I  am  of  opinion,  therefore,  that  the  directors       ^^^ 
were  authorized  to  make  the  contract  in  question  by  force  of  the     Soitth  of 
act  of  parliament  and  of  the  articles  of  association,  and  that  there  ciolliebt  Co. 
are  no  provisions  in  either  which  required  it  to  be  under  seal.     -vVaotlb. 
Upon  the  general  ground  therefore  I  first  adverted  to,  as  well  as 
upon  the  latter  and  more  limited  ground,  I  am  of  opinion  that  the 
contract  entered  into  by  the  directors  with  the  defendant  in  this 
case  was  yalid  without  seal. 

Btles,  J.  I  am  of  the  same  opinion.  ^  It  is  impossible  to  re- 
concile all  the  dicta  upon  this  subject.  It  would  be  difficult, 
perhaps,  to  reconcile  all  the  decisions.  But  I  think  this  is  a  yery 
plain  case.  The  company  are  not  defendants  in  the  action.  The 
defendant  is  a  natural  person.  He  has  made  a  contract  with  the 
company  which  clearly  would  bind  him  if  he  had  received  the 
consideration.  He  has  received  200Z.  and  300Z.  on  account ;  and 
he  would  have  received  the  rest  of  the  money  if  he  had  performed 
his  contract.  The  money  he  has  received  he  is  entitled  to  keep, 
unless  the  company  has  some  equitable  right  to  recover  it  back. 
His  objection  to  the  maintenance  of  this  action  would  have  been 
equally  good  if  he  had  been  paid  the  whole  1500Z.  It  is  very  like 
the  case  of  Fishmongeri  Compa/ny  v.  Robertson  (1),  where  the 
company  were  held  entitled  to  sue  upon  a  contract  not  under  seal, 
where  the  whole  had  been  executed  on  their  part.  It  is  true  that 
that  case  provoked  an  expression  of  dissatisfaction  from  Lord 
Campbell,  C.J.,  in  Copper  Miners*  Company  v.  Fox  (2) :  but  that 
case  did  not  raise  the  point :  the  plaintiffs  were  a  company  incor- 
porated for  the  purpose  of  dealing  in  copper;  and  the  contract 
sued  upon  was  not  ancillary  to  that  purpose.  Opposed  to  this, 
however,  is  the  observation  of  Martin,  B.,  in  Australian  Boyal 
Mail  Steam  Navigation  Company  v.  Marzetti  (3), — •''*  The  case  of 
Fishmonger^  Company  v.  Robertson  (1)  is  precisely  in  point; 
and,  if  it  were  not,  good  sense  would  lead  us  to  the  same  conclu- 
sion. It  cannot  be  supposed  that,  where  a  corporation  has  done 
everything  they  were  bound  to  do,  and  the  other  party  has  ob- 
tained the  money,  the  latter  is  to  be  at  liberty  to  break  his  con- 

(1)  5  M.  &  G.  131.  (3)  11  Ex.  228,  235 ;  24  L.  J.  (Ex.) 

(2)  16  Q.  B.  229  ;  20  L.  J.  (Q.B.)  174.      273. 

2  B  2  2 
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1868       tract."    There  is,  therefore,  the  authority  of  the  CJourt  of  Exche- 
SocTH  0F~  quer,  which  I  was  not  aware  of  before,  for  the  position  laid  down 
CoixMiffr^  in  Fishmongers^  Company  v.  Bchertson.  (1)     The  observation  of 
••         Lord  Campbell,  C.J.,  in  Copper  Miners*  Company  v.  Fox  (2)  was 
certainly  extrajudicial :  the  objection  there  was  not  the  want  of  a 
mere  formal  act ;  but  the  contract  itself  was  entirely  out  of  the 
scope  of  the  company's  incorporation.     My  Lord  has  already 
referred  to  the  articles  of  association  of  this  company,  which 
necessarily  imply  that  they  were  to  have  machinery  for  the  work- 
ing of  their  mines.    Upon  this  ground,  therefore,  independently  of 
the  other  and  more  general  ground,  I  think  the  plaintiffs  are 
entitled  to  retain  their  verdict. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  The  general 
rule,  no  doubt,  is,  that  a  corporation  contracts  under  seal.  Hut, 
from  very  early  times,  exceptions  have  been  allowed  in  the  case  of 
municipal  and  ecclesiastical  corporations,  to  enable  them,  without 
the  formality  of  a  seal,  to  transact  matters  of  minor  importance 
and  of  daily  occurrence.  In  the  case  of  trading  corporations, 
these  exceptions  have  step  by  step  been  extended,  and  have  now 
grown  larger  than  the  rule.  The  modem  doctrine,  as  I  under- 
stand it,  is,  that  a  company  which  is  established  for  the  purpose  of 
trading  may  make  all  such  contracts  as  are  of  ordinary  occurrence 
in  that  trade  without  the  formality  of  a  seal,  and  that  the  seal  is 
required  only  in  matters  of  unusual  and  extraordinary  character 
which  are  not  likely  to  arise  in  the  ordinary  course  of  business. 
In  Dtmstan  v.  Imperial  Oas  Light  Company  (3),  which  was  decided 
at  a  time  when  trading  companies  were  becoming  of  great  im- 
portance, Lord  Tenterden  says :  *^  I  wish  to  be  understood  as  by 
no  means  deciding  the  question  whether  third  persons  who  may 
sell  coals  or  other  materials  to  the  company,  or  who  may  be 
employed  by  them  as  servants  or  workmen,  may  or  may  not 
maintain  an  action  against  them  for  remuneration,  though  the  con- 
tract was  not  under  seal.  This  is  a  corporation  established  for  the 
purpose  of  carrying  on  trade  and  manufactures,  and  may,  there- 
fore, differ  from  others  as  to  its  powers  of  contracting,  and  its 

(1)  5  M.  &  G.  131.  (2)  16  Q.  B.  at  p.  237. 

(8)  3  B.  &  Ad.  125. 
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remedies  upon  contracts  relating  to  the  purposes  for  which  the  i^^S 
company  is  formed."  And  Taunton,  J.,  said :  **We  are  not  called  South  or 
upon  to  decide  the  absolute  question  whether  a  corporation  has  collibby  Co. 
the  power  of  contracting  otherwise  than  under  seaL"  This  shews  •  -^^^dlb. 
the  inclination  of  the  minds  of  these  two  learned  judges,  both  of 
whom  were  especially  conversant  with  corporation  law.  In  Hen- 
derson V.  Australian  Royal  Mail  Steam  Navigation  Compa/ny  (1), 
all  the  judges  adopt  the  rule  suggested  in  DunstanY.  Imperial  Gas 
Light  Company  (2),  and  hold  it  to  be  law ;  Wightman,  J.,  who 
was  an  extremely  cautious  judge,  saying :  "  The  result  of  the  cases 
seems  to  me  to  be,  that,  wheneyer  the  contract  is  made  with  rela- 
tion to  the  purposes  of  the  incorporation,  it  may,  if  the  corporation 
be  a  trading  one,  be  enforced  though  not  under  seal."  The  rest  of 
the  Court  lay  down  the  rule  in  equally  plain  and  simple  terms : 
and  I  entirely  agree  with  them.  Applying  the  principle  of  that 
isase  to  the  present, — a  pumping-engine  was  a  thing  proper  and 
necessary  for  the  purposes  for  which  this  company  was  incorporated, 
and  therefore  the  contract  for  it  was  enforceable  though  not  under 
seal.  This  decision,  no  doubt,  conflicts  with  East  London  Water- 
works Company  y.  Bailey.  (3)  The  majority  of  the  Court  of 
Queen's  Bench  in  effect  treat  that  case  as  contrary  to  the  current 
of  decisions.  The  result  of  those  decisions  and  the  present  is  that 
East  London  Waterworks  Company  y.  Bailey  (3)  can  no  longer  be 
considered  to  be  law. 

Bute  discliar ged. 

Attorney  for  plaintiffs :  W.  B.  Jones. 
Attorneys  for  defendant :  Tucker  &  New. 

(1)  5  E.  &  B.  409 ;   24  L.  J.  (Q.B.)  (2)  3  B.  &  Ad.  125. 

322.  •  (3)  4  Bii^.  283. 


476  COUBT  OP  COMMON  PLEAS.  |X.  B. 


186S 
May  12. 


[m  THE  EXCHEQUER  CHAMBER.] 

-       GRILL  V.  THE  GENERAL  IRON  SCREW  COLLIERY  COMPANY, 

LIMITED. 

Ship  and  Shipping — Construction  of  BUI  of  Lading — Exception  of  Barratry  and 
Accidents  of  the  SeM,  &c. — Negligence  —  Merchant  Shipping  Act^  1854 
(17  A  18  Vict,  c  104),  «.  299. 

The  plaintifr  shipped  goods  on  board  the  defendants'  vessel.  Black  Prince^  under 
a  bill  of  lading  which  contained  an  exception  of,  amongst  other  things,  '*  barratiy 
of  the  master  and  mariners,**  and  "  accidents  or  damage  of  the  seas.**  In  the  course 
of  the  voyage  the  Black  Prince,  meeting  a  vessel  called  the  Araxes  under  circum- 
stances which  rendered  it  the  duty  of  the  Black  Prince  to  port  her  helm,  n^ected 
to  do  so,  and  the  result  was  that  the  Black  Prince^  with  the  plaintiff 's  goods  on 
board,  was  run  down  and  totally  lost : — 

Eeld, — affirming  the  judgment  of  the  Common  Fleas, — that  the  conduct  of  the 
master,  though  a  '*  wilful  default "  by  s.  299  of  the  Merchant  Shipping  Act,  1854^ 
did  not  amount  to  "  barratry,"  nor  was  the  loss  a  loss  "  by  accidents  or  damage  of 
the  seas,"  within  the  exception  in  the  bill  of  lading. 

The  judge  left  it  to  the  jury  to  say  whether  the  collision  was  caused  by  the 
negligence  of  the  defendants*  crew,  and  whether  there  was  any  want  of  ordinal}' 
care  on  the  part  of  the  Araxes  by  the  exercise  of  which  the  collision  might  have 
been  avoided : — 

Eeld,  a  proper  direction,  and  that  he  was  not  bound  to  leave  it  to  them  to  say 
whether  the  persons  in  charge  of  the  Araxes  might  not  have  mitigated  the 
calamity  by  stopping  or  backing  when  they  found  a  collision  inevitable. 

Appeal  against  a  decision  of  the  Court  of  Common  Pleas  dis- 
charging a  rule  obtained  by  the  defendants  to  enter  a  verdict  for 
them  or  for  a  new  trial.  (1) 

1.  The  plaintiff  was  a  merchant  at  Messina.  The  defendants 
were  the  owners  of  a  line  of  steamers  trading  between  this  country 
and  the  Mediterranean,  and  among  others  of  a  steamship  called 
the  Blaek  Prince. 

2.  The  plaintiff,  on  the  27th  of  October,  1860,  shipped  at  Messina 
on  board  the  Black  Prince  goods  to  be  carried  thence  to  LondoDt 
under  a  bill  of  lading  which  contained  the  following  exception : — 
**  The  act  of  God,  the  Queen's  enemies,  pirates,  robbers,  thieves, 
barratry  of  master  or  mariners,  restraint  of  princes  and  rulers,  fire, 
accident  or  damage  from  machinery,  boilers,  steam,  or  from  other 
goods  by  contact,  sweating,  leakage,  or  otherwise,  and  accidents  or 

(1)  Law  Bep.  1  C.  P.  600. 
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damage  of  the  seas,  rirers,  and  steam-navigation  of  whatever  nature        id^ 
or  kind  soever  excepted."  Gull 

3.  The  Black  Prince  sailed  in  due  course  from  Messina  bound      gbnbsal 
for  London,  and  in  the  night  of  the  8th  of  November,  1860,  when  ^^^  Scbbw 
off  the  coast  of  Portugal,  and  bound  northwards,  met  the  steamship 

Araxes  proceeding  to  the  southward. 

4.  The  two  vessels  were  approaching  each  other  in  such  a  way 
as  to  render  a  collision  probable  if  both  vessels  held  their  respec- 
tive courses,  and  under  such  circumstances  as  to  make  it  the  duty 
of  the  Black  Prince  to  port  her  helm  pursuant  to  s.  296  of  the 
Merchant  Shipping  Act^  1854, 17  &  18  Vict.  c.  104. 

5.  The  Black  Prince,  however,  instead  of  porting  her  helm,  put 
it  a  starboard,  and  the  consequence  of  this  was  that  the  two  vessels 
came  into  collision,  and  the  Black  Prince  went  down  with  all  her 
cargo  on  board,  including  the  plaintiff's  goods. 

6.  There  were  no  such  circumstances  as  to  justify  the  Black 
Prince  in  starboarding  her  helm. 

7.  It  appeared  by  the  evidence  that  several  minutes  elapsed 
between  the  collision  and  the  sinking  of  the  Black  Prince  and  her 
cargo ;  and  that  the  AraaDCS  obeyed  her  helm  very  readily,  and 
could  slow  and  stop  her  engines  with  great  ease,  the  engineer 
having  power  to  stop  her  in  about  a  minute,  and  to  bring  back-way 
on  her  in  about  three  minutes. 

8.  It  ftirther  appeared  by  the  evidence  that  some  four  or  five 
minutes  before  the  collision  the  Black  Prince's  course  was  seen 
from  the  Araxes,  and  orders  given  to  the  helmsman  of  the  Araxes 
to  put  his  helm  a-port,  and  then  hard  a-port.  Orders  were  also 
given  to  stop  the  engines,  and  the  engines  were  stopped.  One  of 
the  witnesses  for  the  plaintiff  stated  that  the  stoppage  of  the 
engines  and  the  collision  were  simultaneous.  Another  of  the  plain- 
tiffs witnesses  (the  mate  of  the  Araxes)  stated  that  the  engines 
were  stopped  about  a  minute  before  the  collision ;  and  a  third  (the 
engineer  of  the  Araxes)  said  he  thought  they  were  stopped  about 
three  minutes  before  the  collision,  but  that  he  could  not  say  that 
it  might  not  have  been  only  a  minute. 

9.  On  behalf  of  the  defendants  it  was  contended  that  the  loss 
was  within  the  excepted  perils,  and  also  that  under  the  circum- 
stances the  defendants  were  protected  by  s.  299  of  the  Merchant 
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1868       Shipping  Act,  1854 ;  and  further,  that,  even  assuming  the  collisioa 

Gbill       to  have  been  caused  by  the  negligence  of  the  Black  Prince^  the  loss 

Genbral     ^^  ^^®  plaintiffs  goods  was  not  caused  wholly  by  the  alleged  negli- 

S^^  Co  S^^^  ^^  ^^^  defendants'  servants,  but  was  in  part  attributable  to 

the  Araaes  not  having  slackened  or  backed  when  the  collision  was 

about  to  take  place. 

10.  The  Lord  Chief  Justice  reserved  to  the  defendants  leave  to 
move  on  the  question  raised  as  to  the  bill  of  lading,  and  left  it  to 
the  jury  to  say  whether  the  collision  was  caused  by  the  negligence 
of  the  defendants'  crew,  telling  them,  if  they  thought  not.  to  find 
for  the  defendants ;  and  also  whether  there  was  want  of  ordinary 
care  on  the  part  of  the  Araxes  by  the  exercise  of  which  the  collision 
might  have  been  avoided,  telling  them,  if  they  thought  so,  to  find 
for  the  defendants,  but  otherwise  for  the  plaintiff.  He  further 
ruled  that,  if  the  collision  was  caused  by  negligence  on  the  part 
of  the  Black  Prince,  the  loss  would  nol  be  within  the  exceptions  in 
the  bill  of  lading,  and  that,  for  the  purposes  of  this  case,  there  was 
no  distinction  between  negligence  and  gross  negligence. 

11.  The  jury  found  that  there  was  no  want  of  ordinary  care  on 
the  part  of  the  Araaes,  and  that  there  was  negligence  on  the  part 
of  the  Black  Prince  which  caused  the  collision ;  and  under  the 
direction  of  his  lordship  a  verdict  was  entered  for  the  plaintiff  for 
12207. 

A  rule  to  enter  a  verdict  for  the  defendants,  or  for  a  new  trial, 
was  afterwards  obtained,  and  was  discharged. 

Sir  G.  Honyman,  Q.a  (Sir  J.  B.  Kardake,  Q.C.,  A.G.,  with 
him),  for  the  defendants.  It  is  perfectly  competent  to  a  carrier 
by  water  to  limit  his  liability ;  and  by  this  bill  of  lading  the  de- 
fendants have  expressly  stipulated  that  they  shall  not  be  respon- 
sible for  "  barratry  of  master  or  mariners."  By  s.  296  of  the 
Merchant  Shipping  Act,  1854,  it  was  the  duty  of  both  vessels 
under  the  circumstances  to  port  their  helms.  And  s.  299  (1)  enacts 
that^  '*  in  case  any  damage  to  person  or  property  arises  from  the 
non-observance  by  any  ship  of  any  of  the  said  rules,  such  damage 
shall  be  deemed  to  have  been  occasioned  by  the  wilful  default  of 

(1)  Which,  thouj^b  since  repealed  by  the  25  &  26  Vict.  c.  63,  s.  2,  waa  in  force 
at  the  time  this  collision  oocarred. 


TOL.  m.]  EASTER  TEKM,  XXXI  VICT.  479 

the  person  in  charge  of  the  deck  of  such  ship  at  the  time,  unless  it       ^868 
is  shewn  to  the  satisfaction  of  the  Court  that  the  circumstances  of      Qbill 
the  case  made  a  departure  from  the  rule  necessary,"    The  case     geiocbal 
finds  that  the  Black  Prince  ought  to  have  ported  her  helm,  and  q^^J^^^ 
that  there  were  no  circumstances  to  justify  her  not  doing  so :  the 
collision,  therefore,  must  be  deemed  to  have  been  occasioned  by 
wilful  default    That  clearly  amounts  to  barratry,  within  the  defi- 
nition 'given  by  Lord  Hardwicke  in  Lemn  v.  Snaps  (1),  and  by 
JLiord  Ellenborough  in  Earh  v.  Boufcroft  (2)     See  also  3  Kent's 
Oomm.  305 ;  Amould  on  Insurance,  3rd  ed  712. 

[£lacebubn,  J.  An  act  may  be  wilful,  without  amounting  to 
barratry.  The  statute  never  could  have  meant  to  declare  this  to 
he  a  wilful  defiEtult  in  the  sense  of  excusing  the  owners  from 
liability  to  an  action. 

Bbahwell,  B.  It  was  not  meant  to  apply  to  a  collateral  issue ; 
but  only  where  the  question  of  collision  is  in  issue.] 

This  is  an  action  brought  in  consequence  of  the  collision. 

[Blacebtjbn,  J.  This  question  arose  in  the,  case  of  The  Seine  (3), 
>¥here  it  was  held  that  the  owners  of  a  steamship  were  responsible 
for  damage  caused  by  the  act  of  the  master  in  not  observing  the 
297th  section  of  the  Merchant  Shipping  Act,  1854,  which  pre- 
scribes keeping  to  the  starboard  side  of  the  mid-channel,  notwith- 
standing s.  299.] 

If  the  Court  are  of  opinion  that  s.  299  does  not  apply  to  conduct 
of  the  master  as  between  himself  and  his  owners,  it  wiU  be  useless 
to  refer  to  authorities. 

[Kelly,  CB.    We  are  all  decidedly  of  that  opinion.] 

Then,  this  was  a  loss  within  the  exception  of  ''accidents  or 
damage  of  the  sea,  of  whatever  nature  or  kind  soever."  These 
words  are  large  enough  to  cover  a  loss  by  collision.  A  collision 
may  be  the  result  of  default  on  the  part  of  both  or  either  of  the 
vessels,  or  it  may  be  pure  accident.  The  object  of  the  exception 
is  to  preclude  inquiry  on  the  subject.  That  it  is  competent  to  a 
carrier  to  so  restrict  his  liability,  is  clear  from  Austin  v.  Man- 
ehesteVy  dc,  Railway  Company.  (4)    There,  the  company  carried  a 

(1)  Postlethwaite's    Diet  177,    tit.  (2)  8  East,  126. 

Assurance.  (3)  Swab.  Adm.  R.  411. 

(4)  10  C.  B.  454;  21  L.  J.  (C.P.)  108. 
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1^68  valuable  horse  of  the  plaintiff  under  a  contract  which  provided 

Gbill  that  *'  the  company  will  not  be  responsible  for  any  damages,  how- 
Genebal  ^^  caused,  to  horses,  &c.,  travelling  upon  their  railway  or  in  their 
C^j^Co  '^^^^^s  5"  ^^d  it  was  held  that  this  exonerated  them  from  liability 
where,  through  neglect  of  their  servants  to  grease  a  wheel,  it 
caught  fire,  and  the  horse  was  injured.  Cresswell,  J.,  says: 
"  Giving  the  words  the  most  limited  meaning,  they  must  apply  to 
all  risks,  of  whatever  kind  and  however  arising,  to  be  encountered 
in  the  course  of  the  journey ;  one  of  which  undoubtedly  is,  the 
risk  of  a  wheel  taking  fire,  owing  to  a  neglect  to  grease  it*' 
Carr  v.  Lancashire  and  Yorkshire  Railway  Company  (1)  is  to  the 
same  effect.  So  here,  one  of  the  ordinary  risks  is  the  risk  of  a 
collision  through  non-observance  of  the  prescribed  sailing  regula- 
tions. 

[Blackburn,  J.  The  words  of  exception  are  not  so  extensive 
as  in  that  case.  In  PhiUips  v.  Clark  (2),  the  Court  of  Common 
Pleas  held  that  an  exception  of  liability  of  the  ship-owner  for  leak- 
age and  breakage  did  not  apply  where  the  leakage  or  breakage 
was  the  result  of  the  defendants'  negligence. 

Bramwell,  B.  In  order  to  succeed,  you  must  be  prepared  to 
shew  that  that  case  and  the  case  of  Lloyd  v.  Oeneral  Iron  Screw 
CoUier  Company  (3),  are  not  law.] 

It  is  competent  to  this  Court  to  review  those  decisions.  There 
is  nothing  unreasonable  in  a  ship-owner,  having  once  put  on  board 
a  competent  captain  and  crew,  stipulating  that  he  will  not  be 
responsible  for  accidents  arising  from  their  negligence,  the  o¥mer 
of  the  goods  having  a  remedy  against  the  underwriters.  Then, 
the  Lord  Chief  Justice  ought  to  have  left  it  to  the  jury  to  say 
whether,  though  the  collbion  might  have  been  occasioned  by 
negligence  on  the  part  of  those  in  charge  of  the  Black  Prince, 
the  loss  of  the  plaintiff's  goods  might  not  have  been  averted 
if  the  master  of  the  Araxes  had  slackened  speed  or  backed  his 
engines. 

[Kellt,  C.B.  There  is  no  finding  that  the  omission  to  slacken 
the  speed  or  to  back  the  engines  of  the  Araoses  contributed  to  the 

(1)  7  Ex.  707;  21 L.  J.  (Ex.)  261.  (3)  3  H.  &  C.  284 ;  33  L.  J.  (Ex.) 

(2)  2  C.  B.  (N.S.)  156;  26  L.  J.      269. 
(C.P.)  168. 
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loss.    Nor  was  there  any  evidence  of  experts  or  others  to  warrant       ^^^ 
the  Chief  Justice  in  putting  that  point  to  the  jury.]  CJbill 

Gbnebal 
Sir  B.  CcJKer,  Q,C.  (C.  J.  Brett  with  him),  for  the  plaintiff,  was  colliebt  Co. 
not  called  upon. 

Kelly,  C.B.  With  respect  to  the  question  whether  a  loss  by 
the  n^ligence  of  the  defendants'  serrants  is  within  the  exception 
in  the  bill  of  lading,  I  am  of  opinion  that  is  concluded  by  authority. 
The  cases  of  Phillips  v.  Clarh  (1),  in  the  Common  Pleas,  and  Iloyd 
V.  General  Iron  Screw  Collier  Company  (2),  in  the  Exchequer,  are 
expressly  in  point;  and  we  ought  not  to  overrule  those  decirfons, 
though  sitting  in  a  Court  of  Error,  unless  we  think  them  to  be 
opposed  to  some  principle  of  Jaw  or  to  common  sense.  I  agree 
with  my  Brother  Channel!  that,  independently  of  aU  authority, 
the  loss  in  this  case  is  not  within  the  ;exception.  If  ship-owners 
wish  to  except  losses  resulting  from  the  negligence  of  themselves 
or  their  servants,  they  must  do  so  by  express  language,  though 
they  may  thereby  make  the  bill  of  lading  repugnant  To  shew 
how  impossible  it  is  to  construe  the  exception  in  this  bill  of  lading 
in  the  way  contended  for  by  the  defendants,  I  need  only  refer  to 
what  Cresswell,  J.,  says  in  Phillips  v.  ClarTc.  (1)  The  question 
there  arose  upon  a  bill  of  lading  which  contained  a  stipulation  that 
the  owner  was  not  to  be  accountable  for  leakage  and  breakage : 
and  that  learned  judge  says :  "  Ordinarily,  the  master  undertakes 
to  take  due  and  proper  care  of  goods  intrusted  to  him  for  convey- 
ance, and  to  stow  them  properly ;  and  he  is  responsible  for  leak- 
age and  breakage.  Here  he  expressly  stipulates  not  to  be  account- 
able for  leakage  or  breakage,  leaving  the  rest  as  before."  That 
is  to  say,  tl\e  ordinary  obligation  of  the  owner  to  take  due  and 
proper  care  of  the  goods  was  left  untouched  by  the  exception.  It 
appears  to  me,  and,  I  believe,  to  the  rest  of  the  Court,  that  the 
loss  in  question  arising  from  negligence  is  not  within  the  excep- 
tion, and  that  the  liability  of  the  owners  is  only  to  be  excluded  by 
express  words. 

(1)  2  C.  B.  (N.S.)  156;  26  L.  J.  (2)  3  H.  &  C.  284;  33  L.  J.  (Ex.) 
(C.P.)  168.  269. 
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1868  As  to  the  other  question  raised,  it  is  necessary  to  look  at  what 

Grill  was  the  substance  of  the  case  at  the  triaL    It  appears  that  a  coUi- 

laraBAL  ®^^^  having  taken  place  between  the  Araaes  and  the  Black  Prince^ 

Iron  Screw  and  that  collision  having  been  the  cause  of  the  loss  of  the  plain- 

COLLIERT    Co.  * 

tiff's  goods,  the  contention  on  the  part  of  the  defendants  was,  that, 
even  supposing  their  servants  to  have  been  guilty  of  negligence, 
the  negligence  of  the  crew  of  the  Araxes  might  have  contributed 
to  that  loss.  The  learned  judge  left  it  to  the  jury  to  say  whether 
the  collision  which  caused  the  loss  of  the  goods  was  occasioned  by 
the  negligence  of  the  crew  of  the  defendants;  and,  if  they  found 
that  it  was,  then  the  only  remaining  question  was  whether  there 
was  any  want  of  care  on  the  part  of  the  crew  of  the  Araxes  but  for 
which  the  collision  might  have  been  avoided.  It  is  now  said  that, 
though  the  crew  of  the  Araxes  might  not  have  been  guilty  of 
negligence  in  not  starboarding  her  helm  when  the  collision  was 
seen  to  be  inevitable,  she  might  have  backed,  and  so  materially 
mitigated  the  loss.  But  I  think  the  jury  could  not  have  found, 
as  they  did,  that  there  was  no  want  of  care  on  the  part  of  those  on 
board  the  Araxes,  if  they  thought  that  they  might,  by  backing  or 
ot]&erwise,  have  avoided  the  loss  of  the  plaintiff's  goods.  Looking 
at  all  the  facts  of  the  case,  I  think  the  jury  must  be  taken  to  have 
found  that  there  was  no  want  of  care  on  the  part  of  the  crew  of 
the  Araxes,  and  that  the  loss  of  the  plaintiff's  goods  was  solely 
occasioned  by  the  negligence  of  the  defendants'  servants.  Upon 
these  grounds  I  think  the  charge  of  the  learned  judge  to  the  jury 
was  right,  and  that  the  decision  of  the  Court  below  should  be 
affirmed. 

Bramwell,  B.  I  only  wish  to  say  a  word  upon  the  last  point. 
The  learned  judge  was  not  bound  to  leave  it  to  the  jury  to  say 
whether  the  loss  might  not  have  been  mitigated  by  the  Araxes 
backing  when  the  collision  was  found  to  be  inevitable,  or  after  it 
had  taken  place.  There  was  no  evidence  of  it  Upon  the  evidence 
which  was  given,  I  doubt  whether  the  Araxes  ought  to  have  backed. 
Although  those  on  board  of  her  saw  the  course  of  the  Black  Prince, 
I  cannot  undertake  to  say  that  they  were  wrong  in  not  backing. 
They  might  fairly  have  supposed  that  those  on  board  that  vessel 
would  have  done  their  duty,  or  that  by  holding  on  they  might 
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have  gone  clear  of  her.     Who  can  say  what  would  have  hap-       18C8 
pened  ?  Grill 

V. 

Blackburn,  J.,  and  Chankell,  B.,  concurred.  Iron  Screw 

COLLUSBY^  Co. 

Judgment  affirmed. 

Attorneys  for  plaintiff:  Pritehard  dt  Sons, 
Attorneys  for  defendants :  Thomas  &  HoUams, 


END  or  EASTER  TERM. 
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18C8  THE  IRON  SHIP  COATING  COMPANY,  LIMITED,  v.  BLUNT. 

-"J Company  —Corutruction  qf  Articles  of  Association — Disqualijioation  <f  Directors 

— Secretary, 

By  the  articles  of  association  of  a  jointnstock  company  it  was  provided  that  any 
director  who  should  accept  or  hold  any  other  office  under  the  company  than  that 
of  manager,  should  thereupon  he  disqualified  from  being  and  should  cease  to  be  a 
director.  A.  had  been  appointed  secretary  at  a  salary,  and  whilst  secretaiy  be 
was  elected  a  director,  and  appointed  upon  a  committee  to  exercise  certain  powers 
of  the  directors :  from  tho  time  of  his  election  he  received  salary  as  a  committee- 
man, but  ceased  to  receive  salary  as  secretary,  though  he  continued  to  perform  all 
the  duties  of  the  office : — 
Held,  that  A.  did  not  hold  an  ''office^  under  the  company,  so  as  to  disqualify 
•  him  from  being  party  as  a  director  to  the  making  of  a  call. 

Declaration  for  a  call.    Plea,  never  indebted. 

At  the  trial  before  Bovill,  C.  J.,  at  the  sittings  in  London  after 
last  Michaelmas  Term,  the  following  facts  were  proved: — ^The 
plaintiffs  were  a  company  incorporated  nnder  the  Companies  Act, 
1862  (25  &  26  Vict.  c.  89).  By  the  articles  of  association  it  was, 
inter  alia,  provided  as  follows : — 

Clause  69.  "Every  director  who  shall  cease  to  possess  the 


VOL.  ni.]  TBINITY  TEEM,  XXXI  VICT.  485 

requisite  number  of  shares,  or  shall  become  bankmpt  or  insolvent        1868 

or  compromise  with  his  creditors,  or  shall  be  declared  a  Innatic,    Ibon  Ship 

or  become  of  unsound  mind,  or  shall  absent  himself  fix)m  the  ^^™°^' 

meetings  of  the  directors  during  a  period  of  three  calendar  months      fi^^^^* 

consecutiyely,  without  special  leave  of  absence  from  the  directors, 

or  shall  accept  or  hold  any  other  office  imder  the  company  than 

that  of  manager,  shall  thereupon  be  disqualified  from  being  and 

shall  cease  to  be  a  director,  and  the  vacancy  thereby  occasioned 

may  be  filled  up  in  the  manner  hereinbefore  mentioned ;  but  all 

acts  done  by  such  person  as  a  director,  or  by  the  board,  or  by  any 

committee  of  which  he  may  be  a  member,  before  the  discovery  of 

such  disqualification,  either  solely  or  with  other  directors,  shall  be 

as  binding  on  him  and  on  the  company  and  the  directors  and 

officers  thereof,  and  on  all  persons  whomsoever,  as  if  such  person 

had  been  duly  qualified." 

Clause  72,  "  Any  three  of  the  number  of  directors  shall  consti- 
tute a  quorum,  unless  they  shall  otherwise  decide." 

Clause  116.  '*  Mr.  G.  Grabham  shall  be  the  first  secretary,  at  such 
salary  as  the  directors  may  from  time  to  time  determine  upon." 

Clause  118.  "  General  M'Killop,  R.N.,  shall  be  the  manager  and 
superintendent  of  the  works  and  business  of  the  company,  and 
for  performing  the  duties  of  his  office  shall  receive  a  salary  of  600?. 
per  annum." 

On  the  7th  of  July,  1866,  at  a  board  meeting  it  was  duly 
resolved  that  Mr.  0.  Grabham  be  elected  a  director,  and  that 
General  M'Killop  and  Mr.  Grabham  should  be  a  committee  to 
exercise  all  the  powers  of  the  directors,  except  as  to  making  calls 
and  varying  the  capital;  and  that,  for  their  services,  (Jeneral 
M'Killop  should  receive  2001.  and  Mr.  Grabham  150Z.  per  annum. 
The  election  of  Grabham  as  a  director  was  approved  and  confirmed 
at  the  next  ordinary  general  meeting  of  the  company  held  on  the 
15th  of  February,  1867. 

Grabham  ceased  to  receive  salary  as  secretary  firom  the  time  he 
^as  elected  a  director,  but  continued  to  act  as  secretary  at  the 
board  meetings,  no  other  secretary  being  appointed ;  and  he  re- 
ceived remuneration  as  a  committee-man. 

On  the  22nd  of  November,  1866,  three  directors  being  present 
(one  of  whom  was  Grabham),  it  was  resolved  that  a  call  of  51.  per 
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1868        share  be  made ;  and  on  the  same  day  notice  of  the  call  was  sent 

^bokShii»~  l>y  pos*  to  all  the  shareholders,  including  the  defendant,— the 

Coating  Co.  j^^^^^^q  i^^ij^g  Bigned  "  C.  Grabham,  Secretary." 

Blukt.  On  the  6th  of  May,  1867,  a  resolution  was  passed  for  a  Toluntary 

winding-up  of  the  company  under  s.  129  of  the  Companies  Act, 

1862,  and  this  action  was  brought  by  the  liquidator,  the  defendant 

being  on  the  list  of  contributories. 

At  the  trial  it  was  objected  for  the  defendant,  that  the  call 
was  not  duly  made,  Grabham,  one  of  the  three  present  at  the 
board  meeting  at  which  it  was  made,  being  by  clause  69  of  the 
articles  of  association  expressly  disqualified  from  acting  as  a 
director. 

The  learned  judge  directed  a  verdict  to  be  entered  for  the 
amount  of  the  call  and  interest,  leave  being  reserved  to  the  de- 
fendant to  move  to  enter  a  verdict  for  him  if  the  Court  should  be 
of  opinion  that  the  call  was  not  duly  made. 

Day,  in  Hilary  Term  last,  obtained  a  rule  nisi  accordingly. 

May  27.  Sir  B,  Collier,  Q.  C,  and  Baymond,  shewed  cause.  The 
fact  of  Grabham  being  present  as  a  director  at  the  board  meeting 
at  which  the  call  was  made  does  not  make  the  call  bad.  He  had 
then  ceased  to  be  secretary, — salaried  secretary,  at  all  events. 
There  are  numerous  cases  to  shew  that,  where  a  man  accepts  an 
oflSce  which  is  incompatible  with  one  which  he  holds  at  the  time, 
the  former  office  is  ipso  facto  vacated :  per  Littledale,  J.,  in  Bex 
V.  Tizzard  (1);  Bex  v.  Jones.  (2)  In  the  last-mentioned  case, 
which  was  that  of  a  town-clerk,  who  also  held  the  office  of  common 
councillor,  Lord  Tenterden  said:  "If  the  common-councU  had 
the  power  of  fixing  the  town-clerk  s  salary,  or  of  removing  him, 
the  offices  would  be  incompatible."  Here,  the  directors  fixed  the 
salary  of  the  secretary,  and  they  had  a  power  of  removing  him. 
It  is  true  that  Grabham,  though  a  director,  continued  to  perform 
the  functions  of  secretary;  but  he  did  not  hold  the  office  of 
secretary,  or  receive  salary  as  secretary:  and  his  acting  in  the 
capacity  of  honorary  or  gratuitous  secretary  could  not  make  his 
acts  as  a  director  void. 

(1)  9  B.  i&  C.  at  p.  422.  (2)  1  B.  &  Ad.  677. 
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[WiLLES,  J.,  referred  to  Seadding  v.  Lorant  (1),  where  it  was        1868 
held  that  a  rate  for  the  relief  of  the  poor,  which  is  legally  made  "  lioN  Ship 
in  other  respects,  is  not  rendered  invalid  by  the  circumstance  ^^™g^- 
that  some  of  the  yestrymen  who  concnrred  in  making  it  were      Blunt. 
Testrymen  de  facto  and  not  de  jure.] 

If  Grabham  had  refused  to  do  the  duties  of  secretary  after  the 
7th  of  July,  1866,  the  directors  could  not  have  complained. 
Further,  the  consequences  of  any  disqualification  are  entirely 
obviated  by  the  latter  part  of  clause  69,  which  makes  all  acts 
valid  notwithstanding  such  disqualification. 

Day,  in  support  of  the  rule.  The  first  question  is  whether 
Grabham  had  ceased  to  be  secretary  at  the  time  the  call  was 
made.  From  the  time  of  his  original  appointment,  he  performed 
all  the  duties  of  secretary,  and  in  all  respects  appeared  to  be  se- 
cretary, and  he  signed  the  notice  of  the  call  as  secretary.  He  did 
not  cease  to  be  secretary  when  he  was  appointed  director,  and 
no  other  person  was  appointed  secretary  in  his  stead.  He  was 
clearly  a  person  at  that  time  holding  an  office  under  the  company 
which  rendered  him  incompetent  to  act  as  a  director.  The  call 
therefore  was  made  by  two  directors  only,  and  was  bad.  (2) 

BoviLL,  C.  J.  The  call  in  question  was  made  on  the  22nd  of 
November,  1866,  at  a  meeting  of  three  directors  of  the  company 
sitting  as  a  board,  one  of  them  being  Mr.  Grabham.  It  is  not 
disputed  that  the  defendant  is  a  shareholder,  nor  that  the  call  was 
duly  made,  provided  the  three  directors  present  at  that  meeting 
were  qualified  to  act  as  directors.  But  it  is  said,  on  the  part  of 
the  defendant,  that  Grabham  was  by  the  terms  of  cSause  69  of  the 
articles  of  association  of  the  company  disqualified  from  acting  as  a 
director,  because  he  held  an  office  under  the  company  other  than 
that  of  manager.  It  appears  that  Grabham  was  originally 
appointeii  the  secretary  of  the  company,  and  that  he  continued 
to  be  such  secretary  and  to  receive  salary  as  such  down  to  the 
7th  of  July,  1866.    At  that  time,  the  afiairs  of  the  company  not 

(1)  3  H.  L.  418.  directors  were  urged  in  behalf  of  tho 

(2)  Several  other  points  which  turned  defendant,  but  the  Court  expressed  no 
upon  the  construction  of  other  clauses  opinion  upon  these  points,  and  it  is 
in  the  articles  of  association* and  upon  therefore  unnecessary  further  to  refer 
the  effect  of  other  resolutions  by  the  to  them. 

Vou  lU.  2  S  2 
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1868  being  in  a  flourishing  condition,  a  resolution  was  passed  that 
Iron  Ship"  Grabham  be  elected  a  director,  and  that  Greneral  M*Killop  and 
CoATnio  Co.  Qjo^bij^m  should  be  a  committee  to  exercise  all  the  powers  of  the 
Blunt,  directors,  except  as  to  making  calls  and  varying  the  capital ;  and 
further  that  M'Eillop  should  reoeiye  200Z.  a  year  and  Grabham 
150Z.  a  year  for  their  gerrices  as  committee-men.  After  that 
resolution,  Grabham,  as  it  seems  to  me,  would  haye  no  claim  oa 
the  company  for  salary  as  secretary :  and  in  fact  he  never  made 
any  such  claim.  He  ceased  to  be  secretary  from  that  time :  and 
there  was  no  evidence  of  any  fresh  appointment  of  him  to  that 
office.  He  became  a  director  and  also  a  committee-man.  He  did 
not  therefore  hold  an  office  under  the  company  within  the  meaning 
of  clause  69.  Being  a  director,  he  performed  all  the  ordinary 
duties  of  a  secretary;  but  his  doing  so  did  not  disqualify  him 
from  acting  as  a  director.  I  therefore  think  the  call  was  duly 
made.  That  being  so,  it  becomes  unnecessary  to  consider  the 
other  points  which  were  urged  on  behalf  of  the  defendant.  The 
rule  must  be  discharged. 

WiLLESy  J.  J  am  of  the  same  opinion.  The  true  construction 
of  clause  69  is  this :  it  was  intended  to  provide  that  any  director 
accepting  an  office  under  the  company,  other  than  that  of  manager, 
should  cease  to  be  a  director.  That  would  be  so  if  the  offices  of 
secretary  and  director  were  offices  proper,  as  in  the  instances  put 
in  Com.  Dig.  Officer  (B.  6),  where  it  is  laid  down  that  '^the  grant 
of  an  office  to  one  who  has  another  office  incompatible,  is  not 
good ;  for,  the  first  office  will  thereby  be  void.  As,  if  a  forester, 
by  patent  for  life  be  made  justice  in  eyre  of  the  same  forest  pro 
hae  vice,  the  office  of  forester  will  be  void ;  for,  it  is  incompatible, 
being  subject  to  correction  by  the  justices  in  eyre."  Several  other 
illustrations  are  there  put :  amongst  them,  that  ^'  the  chief  justice 
of  C.B.  cannot  be  prothonotary  or  clerk  of  the  papers  in  the  same 
Court"  This  is  founded  upon  a  principle  which  runs  through  the 
whole  of  the  law,  and  is  applicable  to  surrenders  by  implication. 
So  here,  the  resolution  making  Grabham  a  salaried  director  must 
be  taken  to  involve  a  resignation  of  the  office  of  secretary.  The 
fact  of  his  having  continued  to  perform  the  duties  of  secretary 
after  he  had  ceased  to  be  the  paid  servant  of  the  company  (which 
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is  the  only  sense  in  ivhick  the  word  ^  office  "  is  used  in  the  clause        1868 
of  the  deed  relied  on),  really  makes  no  difference.    The  true  con-    iron  Ship 
elusion  from  the  fects  appears  to  be  this,  that,  the  company  haying  ^^"^^  ^• 
fallen  into  a  bad  way,  the  secretary  was  content  to  give  up  his      Bluot. 
emoluments  as  secretary  and  become  a  director,  upon  an  under- 
standing that  he  would  pro  tempore  continue  to  do  all  such  acts 
as  are  required  to  be  done  by  a  secretary.    As  Lord  Tenterden 
obserres  in  Bex  y.  Jones  (1),  ^  there  is  nothing  inconsistent  in  one 
member  of  a  body  noting  down  the  acts  of  the  body."    I  cannot 
help  thinking  that  this  is  what  the  parties  intended;   and  the 
articles  well  bear  this  construction. 

MoKTAGUE  Smith,  J.  I  am  entirely  of  the  same  opinion. 
After  his  election  as  director,  Mr.  Grabham  did  not  hold  an  office 
within  the  disqualifying  clause.  He  had  ceased  to  be  secretary  in 
the  sense  of  holding  the  office  of  secretary,  so  that  the  directors 
could  conmiand  his  services  as  of  right.  Not  only  did  he  cease  to 
be  secretary  by  the  acceptance  of  an  incompatible  office,  but  he 
ceased  in  point  of  fact  to  be  secretary.  He  simply  took  upon 
himself  to  do  the  acts  which  would  have  been  done  by  a  secretary, 
if  his  successor  had  been  appointed. 

BuU  discharged. 

Attorneys  for  plaintiffs :  Phillips  &  Son. 
Attorneys  for  defendant :  TucTcer  dt  New. 

(1)  1  B.  &  Ad.  at  p.  681. 
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1868  In  the  Matter  of  a  Plaint  in  the  County  Coubt  of  Kent,  between  , 

^<^y  29.  BOOKHAM  and  POTTER.     Ex  pabtk  ROGERS. 

County  Court  I  Practice^Aitomey  for  the  Party  under  15  <fc  16  Vict,  c.  54, 8, 10 
— Betainer^Rule  under  19  &  20  Viet,  c,  108,  8,  43. 

The  15  &  16  Vict.  c.*54,  s.  10,  enacts  that  an  attorney  of  a  superior  court, 
being  an  attorney  acting  generally  in  the  action  for  the  party,  but  not  retained  as 
advocate  by  the  acting  attorney,  may  appear  for  a  suitor  in  the  oounty-oonrt. 
Upon  a  motion  under  the  19  &  20  Vict.  c.  108,  s.  43,  calling  upon  the  judge  to 
shew  cause  why  he  should  not  hear  a  duly  qualified  attorney : — 

Held,  that  it  was  for  the  judge  to  determine  as  matter  of  fact  whether  theappli' 
cant  was  or  was  not  the  attorney  acting  generally  in  the  action  for  the  party. 

Sembie,  that  the  fact  of  an  attorney  being  clerk  to  another  attorney,  does  not 
disqualify  him  from  appearing  for  a  suitor  in  the  county-oourt,  provided  he  be 
the  attorney  acting  generally  in  the  action  for  the  suitor. 

J.  Brown,  Q.C,  on  behalf  of  Mr.  Joseph  Eogers,  obtained  a  rule 
calling  upon  the  judge  of  the  county-court  of  Kent  holden  at 
Tonbridge,  to  shew  cause  why  Mr.  Bogers  should  not  be  heard  bs 
the  attorney  for  the  plaintiff  on  the  trial  or  hearing  of  a  plaint  in 
the  county-court,  in  which  Bookham  was  plaintiff  and  Potter 
defendant. 

The  affidavit  of  Mr.  Bogers,  in  support  of  the  rule,  was  as 
follows : — 

1.  I  was  duly  admitted  an  attorney  of  this  Court  in  Michaelmas 
Term,  1836.  - 

2.  That  I  duly  obtained  my  certificate  to  practise  as  an  attorney 
and  solicitor  for  this  present  year ;  and  my  name  appears  in  the 
Law  List  for  the  present  year  as  having  taken  out  such  certificate. 

3.  That  I  duly  signed  the  roll  of  attorneys  kept  by  the  registrar 
of  the  said  county-court  of  Kent  holden  at  Tonbridge,  on  the  18th 

'  of  May,  1855. 

4.  That  I  am  now,  and  have  been  for  upwards  of  twelve  years 
past,  a  clerk  to  Mr.  G.  Stenning,  an  attorney  practising  at  Ton- 
bridge,  during  the  whole  of  which  time  I  have  been  allowed  by 
him  to  practise  and  transact  business  as  an  attorney  and  solicitor 
for  myself  and  on  my  own  behalf. 

5.  That  I  was  on  the  6th  of  March  last  retained  and  instructed 
by  James  Bookham^  as  his  attorney  and  solicitor,  to  conduct  and 
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prosecute  three  several  actions    brought  by  Bookham  against        1868 
Bichard  Keeys,  George  Potter,  and  George  Adams,  respectively,  in  ~ex  pabtb 
the  county-court  of  Kent  holden  at  Tonbridge,  a  copy  of  which      SoQ"***" 
retainer  is  hereunto  annexed.  (1) 

6.  That  the  action  in  which  Bookham  was  the  plaintiff  and 
George  Potter  was  the  defendant  came  on  to  be  heard  on  the  6th 
of  March  last,  before  John  Lonsdale,  Esq.,  the  judge  thereof. 

7.  That  I  appeared  at  such  hearing  as  the  attorney  of  and  for 
Bookham  in  this  action  against  Potter ;  but  the  judge  refused  to 
hear  me  as  such  attorney,  on  the  ground  that,  though  I  was  an 
attorney,  I  was  only  a  clerk  to  Mr.  Stenning,  though  I  stated  to 
the  judge  that  I  was  retained  by  the  plaintiff  as  his  attorney  in 
the  action,  and  produced  the  retainer  signed  by  him,  but  which 
retainer  the  judge  declined  to  look  at,  and  adjourned  the  cause  to 
the  next  court. 

8.  That  the  fees  and  profits  derived  from  the  action,  and  to  be 
derived  by  me  as  the  attontey  and  solicitor  of  Bookham  in  the 
action,  belong  entirely  to  myself,  and  neither  George  Stenning 
nor  any  other  person  has  any  interest  whatever  in  the  same  or  any 
part  thereof. 

9.  That  the  said  Greorge  Stenning  is  not  on  the  roll  of  attorneys 
kept  by  the  registrar  of  the  county-court  at  Tonbridge,  and  never 
has  to  my  knowledge  appeared  therein  as  an  attorney  for  any 
person  or  persons  whomsoever. 

10.  That  I  have  during  the  last  ten  years  regularly  practised  in 
the  county-court  at  Tonbridge  as  the  attorney  and  advocate  of 
suitors  therein. 

11.  That,  during  the  whole  of  such  time,  I  have  so  practised  in 

(1)  The  retainer,  which  was  a  printed  recovery  of  debts  due  from  them  re- 
form, was  as  follows : —  spectively  to  me.    And  I  do  hereby 

"To  Mr.  Joseph  Rogers,  of  Tonbridge,  authorize  you   aa   my   attorney   and 

Kent,  attomey-at-law.  solicitor  to  take  all  such  proceedings, 

''I,  the  undersigned,  James  Bookham,  and  generally  to  do  in  or  concerning 

of  Hever,  in  the  county  of  Kent,  miller  the  premises  as  in  your  discretion  you 

and  farmer,  do  hereby  retain  you  as  my  may  deem  to  be  necessary  for  the  proper 

attorney  and  solicitor  to  conduct  three  conduct  of  the  matters  aforesaid,  and 

seteral  actions  brought  by  me  in  the  for  which  this  shall  be  your  sufficient 

county-court  of  Kent  holden  at  Ton-  warrant  and  authority.    Dated  this  6th 

bridge,  against  Richard  Keeys,  George  day  of  March,  1868. 
Potter,  and   George  Adams,  for  the  (Signed)    "  James  Bookham." 
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1868  snch  court  in  my  own  name,  receiving  my  instructions  direct  from 
Ex  rABTK  such  suitors,  and  acting  generally  as  their  attorney  in  the  actions 
^^'^*""''     brought  by  and  against  them  in  such  court. 

Denman,  QXJ.^  shewed  cause.  This  rule  assumes  to  be  founded 
upon  8. 43  of  the  19  &  20  Vict.  c.  108,  which  substitutes  a  motion 
for  a  mandamus.  (1)  This  section  was  not  intended  to  apply  to  a 
matter  in  which  the  judge  has  a  discretion ;  Clifton  v.  Farley  (2) ; 
Be  Corbett,  (3)  Here,  seeing  probably  that  the  retainer  was  giyen 
only  on  the  day  on  which  the  plaint  came  on  for  trial,  the  judge 
came  to  the  conclusion  that  Bogers  was  not  entitled  to  be  heard, 
inasmuch  as  he  was  not  shewn  to  be  '^  an  attorney  acting  generally 
in  the  action "  for  the  plaintiff,  within  the  15  &  16  Vict.  c.  54, 
s.  10.  Beg  t.  Spooner  (4)  is  precisely  in  point.  The  Court  of 
Queen's  Bench  there  held  that,  if  there  be  any  eyidence  upon 
which  the  judge  could  form  an  opinion  that  the  person  claiming 
audience  was  not  an  attorney  acting  generally  in  the  action  for  the 
party,  they  would  not  interfere. 

Brown^  Q.C.,  and  Biran,  in  support  of  the  rule.  K  Bogers  was 
attorney  in  >  the  cause  for  the  plaintiff,  the  judge  had  no  discre- 
tion: he  was  bound  to  hear  him.  The  fact  of  his  acting  some- 
times as  derk  to  another  attorney  is  no  disqualification. 

[BoviLL,  O.J.  To  entitle  him  to  be  heard,  he  must  be  "  an 
attorney  acting  generally  in  the  matter  for  the  party."  The 
affidavit  does  not'allege  that  Bogers  was  so  acting;  and  the  date 
of  the  retainer  shews  that  he  was  not.  The  intention  of  the 
statute  was  to  prevent  attorneys  from  acting  as  advocates  in  the 

(1)  It  enacts  that  **  No  writ  of  man-  service  of  such  role  good  canae  shall  not 

damns  shall  henceforth  issue  to  a  judge  he  shewn,  the  superior  court  loay  by 

or  an  officer  of  the  county-court  fbr  rule  direct  the  act  to  be  done,  and  the 

refusing  to  do  any  act  relating  to  the  judge  or  officer  of  the  county-court, 

duties  of  his^office ;  but  any  party  re-  upon  being  served  with  such  rule  or 

quiring  such  act  to  be  done  may  apply  order,  shaU  obey  the  same  on  pain  of 

to  any  superior  court,*  upon  an  affi-  attachment* 

davit  of  the  facts,  for  a  rule  calling  (2)  31  L.  J.  (Ex.)  170. 

upon  such  judge  or  officer  of  a  county-  (3)  4  H.  &  N.  452 ;  28  L.  J.  (E!z.> 

court,  and  also  the  party  to  be  affected  254. 

by  such  act,  to  shew  cause  why  such  (4)  18  L.  T.  326. 
act  should  not  be  done ;  and  if  after  the 


"  Or  a  jadge  thereof  expunged  by  21  &  22  Vict  c  74. 
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oonnty-court    This  sort  of  retainer  is  calculated  to  produce  the        1868 
Tery  state  of  things  which  was  meant  to  be  guarded  against.]  expab«~ 

There  is  no  pretence  for  saying  that  Sogers  was  "  an  attorney     ^^oohiuu 
retained  as  an  advocate  for  another  attorney."    It  is  quite  imma- 
terial at  what  stage  of  a  cause  the  attorney  is  retained.    Th^e  is 
no  necessity  for  employing  the  services  of  an  attorney  until  the 
day  of  triaL 

BoYiLL,  C.J.  The  rule  was  granted  in  this  case  with  a  view  to 
raise  a  very  important  question,  viz.  whether  a  gentleman  who  is 
upon  the  roll  of  attorneys  of  one  of  the  superior  courts,  and  who 
has  signed  the  roll  of  attorneys  in  the  county-court  under  the 
80th  rule  of  the  County-Court  Bules,  1857,  is  precluded  from 
appearing  as  attorney  for  a  suitor  in  the  county-court  by  reason  of 
his  acting  as  managing-derk  to  another  attorney.  Although  it 
turns  out  that  that  point  is  not  raised  by  the  affidavit  upon  which 
the  rule  is  founded,  I  think  it  right  to  say  that  in  my  opinion 
there  is  nothing  in  the  fact  of  a  gentleman  being  clerk  to  another 
to  prevent  his  being  heard  as  the  attorney  in  the  cause.  He 
must,  however,  satisfy  the  requirement  of  the  statute  (15  &  16 
Vict.  c.  54,  s.  10),  by  shewing  that  he  is  the  attorney  acting 
generally  in  the  cause.  At  first  sights  it  appeared  from  the  affi- 
davit that  the  judge  refused  to  hear  Mr.  Rogers  because  he  was 
clerk  to  Mr.  Stenning.  Upon  looking  more  closely  at  it,  that 
seems  to  be  a  mistake.  When  a  party  comes  and  asks  us  to  inter- 
fere with  a  decision  of  a  county-court,  he  must  satisfy  us  that  the 
judge  was  clearly  wrong  in  the  decision  which  he  arrived  at,  or 
rather  that  he  has  not  decided  on  the  question  submitted  to  him. 
We  cannot  reverse  his  judgment  upon  a  matter  of  fact.  The  sta- 
tute requiring  the  attorney  to  be  "  acting  generally  in  the  action  '* 
for  the  party  before  he  can  claim  to  be  heard,  we  must  see  if  this 
gentleman  has  brought  himself  within  that  category.  If  the  date 
of  the  retainer  had  been  mentioned  when  the  rule  was  moved  for, 
I  should  have  hesitated  before  I  granted  it.  But,  on  seeing  the 
retainer  ,in  the  printed  form,  and  seeing  that  it  is  signed  only  on 
the  morning  of  the  trial,  I  am  clearly  of  opinion  that  the  applicant 
has  not  brought  his  case  within  the  act  so  as  to  justify  us  in  inter- 
fering.   It  ought  to  have  been  made  clear  upon  the  affidavit  that 
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1868  the  judge  refused  to  do  some  act  relating  to  the  duties  of  his  office. 
£x  PARTS  ^bo  18  to  determine  whether  or  not  the  attorney  is  acting  gene- 
R00ER8.  j^jjy  jjj  ^Yie  action  ?  The  judge  before  whom  the  party  appears 
has  the  best  means  of  determining  that  question.  If  he  had 
declined  to  entertain  the  question,  then  undoubtedly  the  party 
might  apply  to  the  superior  court  for  a  rule  to  compel  him  to  do 
so.  But  this  Court  has  no  power  to  compel  him  to  determine  the 
matter  in  any  particular  way.  I  cannot  discover  from  the  affi- 
davit that  the  judge  refused  to  entertain  the  question  of  fact  On 
the  contrary,  he  seems  to  have  held  that  Mr.  Bogers  was  acting 
merely  as  clerk  to  Mr.  Stenning,  and  was  not  engaged  generally 
as  attorney  in  the  cause.  Upon  both  grounds,  therefore,  I  am  of 
opinion  that  the  application  fails. 

WiLLES,  J.     I  am  entirely  of  the  same  opinion. 

MoNTAGCJE  Smith,  J.    I  am  of  the  same  opinion.    Under  s.  10  I 

of  the  15  &  16  Vict.  c.  54,  the  only  attorney  who  is  entitled  to  be  ' 

heard  in  the  county-court  is  the  attorney  acting  generally  in  the 
action  for  the  party.  The  judge  is  bound  to  determine  that  ques- 
tion. Here,  the  judge  finds  that  Mr.  Bogers  was  acting  as  clerk 
to  Mr.  Stenning.  If  he  was  acting  as  attorney  generally  in  the 
action,  the  fact  of  his  being  clerk  to  another  attorney  would  not 
preclude  his  right  to  be  heard.  But  the  matter  of  fact  was  for  the 
consideration  and  determination  of  the  judge.  If  he  found  that 
he  was  not  acting  as  the  attorney  generally  in  the  action,  his 
refusal  to  hear  him  was  quite  right  It  is  enough  to  say  that  the 
affidavit  has  not  brought  the  matter  so  clearly  before  us  as  to 
enable  us  to  say  that  the  judge  was  wrong. 

Denman,  Q,C.,  intimating  that  he  was  not  instructed  to  ask  for 

costs, 

Rule  di^hargedy  tvithout  costs. 

Attorney  for  applicant :  O.  Stemming. 
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COLLIS  V.  SELDEN.  1868 

June  1. 


Negligence — Breach  of  DtUif — Statement  ef  Cause  of  Actum — Pleading. 

Declaration  that  the  defendant  wrongfully,  negligently,  and  improperly  hnog  a 
chandelier  in  a  publio-houae,  knowing  that  the  plaintiff  and  others  were  likely  to 
be  therein  and  under  the  chandelier,  and  that  the  chandelier  unless  properly 
hnng  wna  likely  to  fall  upon  and  injure  them ;  and  that,  the  plaintiff  being  law- 
fully in  the  public-house,  the  chandelier  fell  upon  and  injured  him  : — 

Held,  on  demurrer,  that  the  declaration  was  bad,  as  it  did  not  disclose  any  duty 
by  the  defendant  towards  the  plaintiff  for  the  breach  of  which  an  action  could  be 
maintained. 

Declaration  that  the  defendant  wrongfully,  carelessly,  negli- 
gently, and  improperly  hung  a  chandelier  in  a  public-house, 
knowing  that  the  plaintiff  and  others  were  likely  to  be  in  the  said 
public-house  and  near  and  under  the  chandelier,  and  that  the 
chandelier  unless  carefully  and  properly  hung  was  likely  to  fall 
upon  and  injure  the  plaintiff  or  others,  and  without  giving  any 
notice  or  warning  to  the  plaintiff  of  the  dangerous  way  in  which 
the  chandelier  was  hung,  so  as  to  enable  him  to  protect  himself; 
and  that,  by  means  of  the  premises,  and  of  the  carelessness,  negli- 
gence, wrongful,  and  improper  conduct,  of  the  defendant  in  that 
behalf,  the  chandelier  fell  upon  the  plaintiff  whilst  he  was  lawfully 
in  the  public-house  and  unconscious  of  the  danger,  and  greatly 
hurt  him,  &c 

Demmrrer,  on  the  ground  that  the  declaration  did  not  disclose 
any  duty  by  the  defendant  to  the  plaintiff  for  breach  of  which  an 
action  would  lie.     Joinder. 

J.  Brawn,  Q.C.  (Joyce  with  him),  in  support  of  the  demurrer. 
The  declaration  discloses  no  cause  of  action.  It  does  not  shew 
what  character  the  plaintiff  filled, — whether  he  was  the  proprietor 
of  the  house,  or  a  servant,  or  a  tradesman  employed  to  put  up  the 
chandelier.  He  may  have  been  a  guest,  or  a  customer,  or  a 
member  of  the  family  of  the  proprietor  of  the  house,  or  one  of  his 
servants.  If  this  be  put  as  a  breach  of  duty  in  the  performance  of 
a  contract,  the  answer  is  that  for  anytliing  that  appears  the  plain- 
tiff is  a  stranger  to  the  contract :   WinterbMom  v.  Wright  (I) ; 

(1)  10  M.  &  W.  109. 
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1868  AUon  T.  Midland  Bailway  Company.  (1)  In  order  to  ayoid  that 
CoLLB  diflSculty,  the  declaration  alleges  that  the  defendant  wrongfully 
Se^xk  ^^^  negligently  hung  the  chandelier,  and  knew  of  its  dahgerons 
state.  The  proprietor  of  a. shop  where  there  is  a  dangerous  hole  is 
responsible  if  a  person  lawfully  coming  there  &11S  through  and  is 
hurt.  The  liability  there  rests  upon  the  principle  laid  down  in 
Famdhy  t.  Lancaster  Canal  Company.  (2)  But  there  is  no  case 
in  which  such  an  action  has  been  maintained  against  any  other 
than  the  proprietor  of  the  house.  The  general  principle  is  rec(^- 
nized  and  acted  upon  in  Southeote  y.  Stanley.  (3)  It  is  consistent 
with  this  declaration  that  the  plaintiff  may  haye  been  a  yisitor,  as 
in  that  case.  A  declaration  of  this  sort,  says  Willes,  J.,  in  Chiuirei 
V.  Egerton  (4),  "  ought  to  state  the  facts  upon  which  the'  supposed 
duty  is  founded,  and  the  duty  to  the  plaintiff  with  the  breach  of 
which  the  defendant  is  charged.  It  is  not  enough  to  shew  that 
the  defendant  has  been  guilty  of  negligence,  without  shewing  in 
what  respect  he  was  negligent,  and  how  he  became  bound  to  use 
care  to  prevent  injury  to  others.** 

Kempe^  contra.  The  declaration  is  good.  The  law  casts  a  duty 
upon  a  man  who  tmdertakes  to  do  something  from  which  injury 
may  result  to  another,  to  exercise  reasonable  care  and  skill  in 
doing  it.  For  a  breach  of  that  duty  resulting  from  his  negligence^ 
he  is  responsible  to  any  person  who  thereby  sustains  injury.  It  is 
upon  this  principle  that  Barnes  y.  Ward  (5)  and  Indermaur  v. 
Dames  (6)  were  decided. 

BoYHiL,  G.J.  I  am  of  opinion  that  this  declaration  does  not 
disclose  any  cause  of  action.  The  case  seems  to  me  to  fall  within 
the  principle  and  the  reasons  giyen  in  Wiiderbcttom  y.  Wright.  (7) 
No  duty  of  a  public  nature  is  shewn.  Assuming  that  for  this 
purpose  a  public-house  is  to  be  treated  as  an  inn, — ^which  upon  the 
statements  in  this  declaration  I  think  we  can  hardly  assume, — ^it  is 
not  shewn  in  what  capacity  the  plaintiff  was  there :  it  is  merely 

(1)  19  C.  B.  (N.S.)  213;  34  L.  J.         (4)  Law  Rep.  2  C.  P.  371,  374. 
(C.P.)  292.  (6)  9  C.  B.  392;  19  L.  J.  (CP.) 

(2)  11  A.  &  E.  223 ;  and  see  Indcr-      195. 

maur  v.  Barnes^  Law  Rep.  1 C.  P.  274 ;         (6)  Law  Rep.  1  C.  P.  274 ;  in  error, 
in  error,  Law  Rep.  2  C.  P.  311.  Law  Rep.  2  C.  P.  311. 

(3)  1 H.  &  N.  247 ;  25  L.  J.  (Ex.)  339.  (7)  10  M.  &  W.  109. 
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alleged  that  he  was  lawfully  there.  We  cannot  infer  that  there  1868 
was  anything  in  the  nature  of  a  public  nuisance.  Then,  is  there  coms 
any  contract  or  privity  between  the  plaintiff  and  the  defendant  ggjl^ 
out  of  which  a  liability  could  arise  ?  No  contract  is  alleged,  not 
even  between  the  defendant  and  the  proprietor  of  the  house. 
There  is  nothing  to  shew  how  any  liability  or  duty  to  the  plaintiff 
could  arise.  Then,  was  there  anything  like  fraud  or  misrepresen- 
tation or  concealment,  so  as  to  bring  the  case  within  the  principle 
of  Lanffridge  v.  Levy?  (1)  I  find  nothing  equivalent  to  that. 
There  is  no  allegation  that  the  defendant  personally  knew  that  the 
chandelier  was  improperly  fixed.  It  is  true,  it  is  alleged  that  he 
hung  it :  but  that  allegation  would  be  satisfied  by  proof  that  a 
servant  or  workman  of  the  defendant  hung  it.  I  find  nothing  in 
the  declaration  to  shew  that  any  invitation  was  held  out  by  the 
defendant  to  the  plaintiff  to  place  himself  where  he  did.  Nor  is 
there  any  statement  to  shew  that  after  it  was  hung  the  defendant 
had  anything  whatever  to  do  with  the  chandelier.  I  think  the 
case  Mis  within  the  principle  of  WinierloUom  v.  Wriffkt.  (2) 

WiLLES,  J.  I  am  of  the  same  opinion.  The  declaration  is  not 
founded  upon  any  duty  of  the  occupier  of  the  house  to  protect 
persons  lawfully  coming  there  against  any  hidden  danger  of  which 
the  defendant  knew  or  ought  to  have  kno\vn ;  but  it  is  founded  on 
alleged  carelessness  in  doing  an  act,  viz.  hanging  a  chandelier. 
The  chandelier  is  to  be  regarded  as  moveable  property ;  and  the 
declaration  should  have  shewn  either  that  it  was  a  thing  dangerous 
in  itself  and  likely  to  do  damage,  or  that  it  was  so  hung  as  to  be 
dangerous  to  persons  frequenting  the  house.  If  that  averment 
had  been  made  and  proved,  the  case  might  fall  within  the  class  to 
which  SuUivan  v.  Waters  (3)  belongs, — as  a  trap  to  persons  using 
or  likely  to  use  the  way,  whether  public  or  not.  That,  however, 
is  not  this  case.  It  is  simply  the  case  of  a  person  who,  being 
employed  to  hang  a  chandelier,  hung  it  in  a  careless  and  negligent 
manner,  it  may  be  by  a  servant,  under  circumstances  under  which 
no  knowledge  could  be  imputed  to  the  master.  There  would  be 
Bo  end  of  actions  if  we  were  to  hold  that  a  person  having  once 

(1)  2  M.  &  W.  519 ;  in  eiTor,  4  M.  (2)  10  M.  &  W.  109. 

&  W.  337.  (3)  14  Ir.  C.  L.  R.  46a 
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1868  done  a  piece  of  work  carelessly,  shonld,  independentiy  of  honesty 
CoLus  ^^  purpose,  be  fixed  with  liability  in  this  way  by  reason  of  bad 
«•  materials  or  insufficient  fastening.  Take  the  case  of  a  man  building 
a  house.  His  workpeople  scamp  the  work :  and  five  or  six  years 
afterwards  a  chimney-stack  fiEills  down  through  a  high  wind,  and 
injures  a  person  with  whom  he  has  no  contract,  to  whom  he  owes 
no  duty,  and  as  against  whom  he  cannot  have  been  guilty  of  any 
fraud.  To  hold  him  liable  to  an  action  at  the  suit  of  the  injured 
person  would  be  going  far  beyond  anything  which  has  been  decided 
in  our  law.  Then  take  the  case  of  a  chattel,  which  may  be  well 
illustrated  by  the  case  of  Langridge  v.  Levy  (1),  where  the  defend- 
ant, knowing  that  a  gun  was  of  dangerous  construction,  sold  it  to 
the  father  of  the  plaintiff  for  the  use  of  himself  and  his  sons,  with 
a  fraudulent  warranty  that  it  was  a  good  and  safe  gun,  and  the 
plaintiff  was  injured  by  its  bursting ;  and  the  action  was  held  to 
be  maintainable.  The  ground  upon  which  tlie  judgment  of  the 
Court  of  Exchequer  in  that  case  was  affirmed  by  the  Exchequer 
Chamber,  is  thus  put  by  Lord  Denman  (2)  :  "  We  affirm  the  judg- 
ment on  the  ground  stated  by  Parke,  B.,  *  that,  as  there  is  fraud, 
and  damage^  the  result  of  that  fraud,  not  from  an  act  remote  and 
consequential,  but  one  contemplated  by  the  defendant  at  the  time 
as  one  of  its  results,  tbe  party  guilty  of  the  fraud  is  responsible 
to  the  party  injured.' "  By  way  of  further  illustration,  I  would 
also  refer  to  Seymour  y.  Maidox,  (3)  This  declaration  fails  to 
bring  the  case  within  that  class  of  actions  in  which  the  defendant 
is  charged  with  liability  to  strangers,  and  which  I  think  ought  not 
to  be  extended  beyond  cases  where  fraud  is  shewn. 

BtLEs,  J.  I  am  of  the  same  opinion.  This  declaration,  it  is 
true,  charges  negligence,  carelessness,  and  improper  conduct 
Negligence  alone  will  not  do,  unless  some  breach  of  duty  is 
shewn.  It  does  not  appear  here  what  capacity  the  defendant 
fills.  He  may  be  a  servant,  or  a  master  workman.  He  may  be 
lessor  of  the  premises,  or  lessee,  or  sub-tenant.  All  is  left  in 
doubt.  Who  and  what  is  the  plaintiff?  All  we  know  of  him  is 
that  he  is  not  a  trespasser.    He  may  have  been  a  guest.    That 

(1)  2  M.  &  W.  619.  (3)  16  Q.  B.  326;  20  L.  J.  (Q.B.) 

(23  4  M.  &  W.  337,  338.  327. 
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alone  would  not  give  him  a  cause  of  action.    He  may  have  gone       1868 

into  the  house  to  get  change  for  half-a-crown,  or  to  make  some  ^Collo 

inquiry.    I  cannot  see  any  relation  which  he  bears  to  the  defend-  SKLOEf. 
anty  whence  a  duty  could  result  which  has  been  infringed. 

Judgment  for  the  defendant. 

Attorney  for  plaintiff:  Thomas  Beard. 
Attorneys  for  defendant :  G.<&  W.  Webb. 


THE    BRITISH    COLUMBIA    AND   VANCOUVER'S    ISLAND    SPAR,_^"^ 
LUMBER,  AND  SAW-MILL   COMPANY,   LIMITED,    v.  NETTLE- 
SHIP. 

Measure  (/Damages — Carrier — Kon-Ddivery — Loss  of  Profits — SJiip  and 
Shipping — Delivery  (f  Goods  on  hoard. 

The  plaintiffs  delivered  to  the  defendant's  servants  on  a  quay  at  Glasgow,  for 
shipment  on  board  the  defendant's  vessel  which  lay  alongside,  several  cases  con- 
taining machinery,  which  was  intended  for  the  erection  of  a  saw-mill  at  Van- 
couver's Island.  The  master  gave  a  bill  of  lading  for  them,  describing  the  cases 
as  containing  **  merchandize."  The  defendant  knew  generally  of  what  the  shipment 
consisted.  On  the  arrival  of  the  vessel  at  her  destination,  one  of  the  cases,  which 
contained  machinery  without  which  the  mill  could  not  be  erected,  could  not  be 
found  on  board ;  and  the  plaintifis  were  obliged  to  send  to  England  to  replace 
the  lost  articles : — 

ffeldf  that  the  defendant  was  liable  for  the  loss  of  the  machinery,  as  delivery 
to  the  defendant's  servants  alongside  the  vessel  was  equivalent  to  a  delivery  on 
board. 

ffeld,  also,  that  the  measure  of  damages  for  the  breach  of  contract  was,  the  cost 
of  replacing  the  lost  articles  in  Vancouver's  Island,  with  interest  at  5  per  cent  upon 
the  amount  until  judgment,  by  way  of  compensation  for  the  delay. 

First  count  of  the  declaration  upon  a  charterparty  between  the 
defendant,  the  owner  of  the  ship  Kent,  and  the  plaintiffs,  whereby 
it  was  agreed  that  the  Kent  should  proceed  to  Liverpool,  and  there 
load  a  cargo,  and  should  therewith  proceed  to  Victoria  and  Van- 
couver's Island,  and  deliver  the  same  on  payment  of  freight.  Aver- 
ment that  goods  were  loaded  on  board  the  ship  by  the  plaintiffs  for 
the  voyage,  and  that  all  conditions  were  fulfilled  and  performed  neces- 
sary to  entitle  the  plaintiffs  to  have  the  same  delivered  at  a  certain 
port  in  Vancouver's  Island.    Breach,  that  a  box  of  machinery,  part 
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1868       of  the  goods  shipped,  was  not  delivered,  whereby  the  plaintiffs 

BB1TI8H      sustained  damage  hj  losing  the  value  of  the  box  and  its  oontents, 

Sa^MiS^.  ^^d  also  by  reason  of  the  other  goods  which  were  delivered  being 

^     ^'         by  the  loss  of  the  box  rendered  wholly  useless  to  the  plaintiffs  by 

reason  of  the  contents  of  the  said  box  being  part  with  the  goods 

which  were  delivered  of  certain  machinery. 

The  second  count  was  upon  a  bill  of  lading,  and  was  for  the  loss 
of  the  same  box  of  machinery  as  in  the  first  count  mentioned,  and 
damage  was  alleged  as  in  the  first  count. 

Pleas,  traversing  the  making  of  the  charterparty  and  bill  of 
lading,  the  loading,  and  the  breaches,  and  also  the  delivery  and 
receipt  of  the  goods  respectively  as  alleged.    Issue  thereon. 

The  cause  was  tried  before  Bovill,  G.  J.,  at  the  sittings  in  London 
after  last  Hilary  Term.  It  appeared  that  a  large  quantity  of 
machinery  for  the  construction  of  a  sawing-miU,  packed  in  cases, 
was  sent  from  the  works  of  the  engineers  who  made  it^  to  the  quay 
at  Glasgow,  alongside  which  the  Kent  was  lying;  that  several 
other  vessels  were  also  loading  at  the  same  spot ;  that  a  mate's 
receipt  was  given  and  a  bill  of  lading  afterwards  signed  by  the 
captain  for  the  whole  number  of  cases ;  and  that,  on  the  arrival  of 
the  Kent  al  Vancouver's  Island,  although  the  hatches  had  never 
been  opened  during  the  voyage,  one  of  the  cases,  which  weighed 
about  two  tons  and  a  half,  and  which  contained  a  large  quantity 
of  the  smaller  and  more  important  parts  of  the  machinery,  and 
without  which  the  mill  could  not  be  erected,  was  not  to  be  fonnd. 

His  Lordship  told  the  jury  that,  if  the  case  was  delivered  along- 
side the  vessel  into  the  custody  of  the  defendant's  agents,  the  de- 
fendant was  as  much  responsible  for  it  as  if  it  had  actually  been 
shipped ;  and  he  left  it  to  them  to  say  whether  or  not  it  was 
so  delivered.  The  jury  found  that  it  was.  A  verdict  was  thereupon 
entered  for  the  plaintiffs  for  300021,  the  fiill  sum  claimed,  subject 
to  the  opinion  of  the  Court  as  to  the  principle  upon  which  the 
damages  were  to  be  ascertained  by  an  arbitrator ;  and  the  follow- 
ing order  of  nisi  prins,  embodying  the  grounds  upon  which  the 
plaintiffs'  claim  was  founded  was  drawn  up  by  consent^  for  the 
guidance  of  the  CJourt : — 

1.  The  defendant  was  part-owner  of  the  ship  Kent  The  master 
of  that  ship,  who  was  also  a  part-owner  of  her,  ^knew  whan  ha 
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agreed  to  carry  the  goods  leferied  to  in  the  charterparty  and  bill       1868 

of  lading  saed  upon,  that  the  said  goods,  consisting  of  different     isn-iaH  ~ 

parts  of  machinery,  were  intended  for  a  mill  to  be  erected  and  sxw^mell^Co. 

used  in  British  Columbia  for  the  purpose  of  the  business  of  the  ^^     «• 

,  .    .^  .  .  ,        .        .    ,  Nettlbbhip. 

plamtims  m  cutting  and  sawmg  timber. 

2.  The  said  master  at  the  same  time  knew  that  the  missing  box 
contained  part  of  the  said  machinery.  The  defendant  had  no 
personal  knowledge  as  to  the  contents  of  the  box  or  the  nature  of 
the  cargo,  save  that  it  consisted  of  machinery. 

3.  The  actual  cost  to  the  plaintiffs  of  replacing  the  missing 
machinery,  including  freight  to  British  Columbia,  was  353Z.  178.  9d. 

4.  The  time  occupied  in  replacing  it  was  between  eleven  and 
twelve  months,  during  which  time  the  whole  of  the  mill  of  which 
the  missing  portion  formed  part  was  stopped  and  useless.  The 
defendant  contended  that  the  missing  machinery  could  have  been 
replaced  much  earlier. 

5.  The  plainti&  alleged  that  a  fair  rate  of  hire,  or  use  and  occu- 
pation value,  at  British  Columbia,  of  the  missing  portion,  taken  by 
itself,  from  the  time  when  it  ought  to  have  been  delivered  until  the 
time  it  was  replaced,  would  be  2646Z.  2s.  Sd.  The  defendant  con- 
tended that  there  was  no  known  rate  of  hire,  or  use  and  occupation 
value,  at  British  Columbia,  for  the  said  missing  portion. 

6.  The  plaintiffs  alleged  that  a  fair  rate  of  hire,  or  use  and  occu- 
pation value,  at  British  Columbia,  of  the  whole  machinery  of  which 
the  said  missing  portion  formed  part,  to  be  applied  to  the  purposes 
for  which  it  was  required  by  the  plaintiffs  for  the  said  period,  was 
26462L  28.  3d.  The  defendant  contended  that  there  was  no  known 
rate  of  hire,  or  use  and  occupation  value,  at  British  Columbia,  for 
the  whole  machinery. 

7.  The  plaintiffs  alleged  that  their  actual  loss  greatly  exceeded 
these  amounts :  but  the  defendant  contended  that  the  plaintiffs' 
alleged  loss  (if  any)  beyond  the  said  sum  of  353Z.  17«.  9d.  pro- 
ceeded from  other  causes.  The  plaintiffs  claimed  the  actual  cost 
of  replacing  the  said  machinery,  and  also  a  rental  or  use  and 
occupation  value  of  the  whole  of  the  mfitchinery,  or  of  such 
part  as  the  Court  might  think  them  entitled  to,  from  the  time 
the  missing  portion  ought  to  have  been  delivered  until  it  was 
replaced. 
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1868  8.  The  above  figures  were  stated  hypothetically ;  and  it  was 

Bmim      agreed  that  it  should  be  left  to  the  arbitrator  to  ascertain  the 

Saw^MiS^o  ''•^^^^^  ^  accordance  with  the  opinion  of  the  Court,  and  also  to 

v*         ascertain  any  other  amounts  or  facts  which  according  to  the  opinion 

of  the  Court  might  be  decided  to  be  material  in  determining  the 

amount  of  damages. 

Sir  G.  Honymany  Q.G.,  in  Easter  Term  last,  moved  for  a  rule 
nisi  to  reduce  the  damages  by  the  amount  claimed  beyond  the  cost 
of  replacing  the  machinery  which  was  lost,  or  as  the  Court  might 
think  fit ;  and  also  for  a  new  trial,  on  the  ground  of  misdirection. 
He  submitted  that  the  Lord  Chief  Justice  ought  to  have  told  the 
jury  that  the  responsibility  of  the  defendant  did  not  conunence 
until  the  goods  were  actually  put  on  board ;  citing  Orant  v.  Nor- 
way. (1) 

Byles,  J.  My  Lord  left  it  to  the  jury  in  this  case  to  say 
whether  the  goods  in  question  were  delivered  into  the  charge 
of  the  servants  of  the  defendant  I  see  no  misdirection  in  thai 
Oattomo  V.  Adams  (2)  is  rather  an  authority  against  the  defendant 
The  necessity  and  convenience  of  commerce  require  that  the 
owner's  liability  should  commence  from  the  moment  the  goods  get 
into  the  hands  of  his  servants.  The  rule  will  go  therefore  only  for 
a  reduction  of  damages. 

BoviLL,  C.J.,  Keating,  J.,  and  Montague  Smith,  J.,  con- 
curred. (3) 

Ride  nm. 

C.  PoUoch,  Q.C,  and  Watkin  WtBiams,  shewed  cause.  The  plain- 
tiffs claim  to  be  entitled  by  way  of  damages  for  the  defendant's 
breach  of  contract,  beyond  the  cost  of  replacing  the  lost  machinery, 
to  compensation  for  the  loss  of  profits  which  they  sustained  whilst 
their  mill  by  reason  of  the  loss  remained  idle.  It  is  to  be  observed 
that  the  whole  of  the  machinery  was  to  be  despatched  by  the 
defendant's  ship,  and  that  the  defendant  knew  that  the  cases  con- 

(1)  10  C.  R  665.  (3)  See  Meyer  v.  Dresser,  16  C.  B. 

(2)  12  C.  B.  (N.S.)  560.  (N.S.)  646 ;  33  L.  J.  (C.P.)  289. 
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tained  machinery  for  a  mill ;  and  that  distinguishes  this  case  from        1868 
Hadley  v.  Baxendale.  (1)     The  plaintiffs  are  entitled  to  be  put,  as     bbitish 
to  all  the  ordinary  consequences  of  a  breach,  in  the  same  condition  ^^y^^^!^^^ 
as  if  the  contract  had  been  performed,  so  far  as  a  money  compensa-  ^• 

tion  can  do  it :  Ogh  v.  Ix/rd  Vane.  (2)  In  Pothier,  Traits  des  ^^^**^^'  * 
Obligations,  Part  1,  c.  2,  s,  159,  the  general  rule  is  thus  stated : 
''  Damages  and  interests  are  the  loss  which  a  person  has  sustained, 
or  the  gain  which  he  has  missed."  He  then  puts,  amongst  others, 
the  ease  of  a  letting  of  a  house :  "  So,  if  I  have  let  my  house  to  a 
person  in  his  quality  as  a  tradesman,  or  for  the  purpose  of  being 
used  as  an  inn,  and  the  tenant  is  evicted,  the  damages  and  interests 
for  which  I  am  answerable  to  him  will  not  be  confined  to  the 
expense  of  removal  and  the  advance  of  rents.  The  loss  of  custom, 
if  he  cannot  meet  with  any  other  suitable  house  in  the  neighbour- 
hood, ought  also  in  some  degree  to  be  taken  in  the  accoimt ;  for, 
having  let  my  house  for  the  purpose  of  a  shop  or  an  inn,  this  kind 
of  damage  is  one  whereof  the  risk  is  foreseen,  and  to  which  I  am 
considered  as  having  tacitly  submitted."  Cory  v.  Thames  Iron' 
works  Company  (3),  though  not  an  authority  which  governs  this 
case,  may  be  referred  to  as  giving  a  limit.  It  having  been  sought 
there  to  limit  the  rule  in  Hadley  v.  Baxendale  (1)  to  such  con- 
sequences of  a  breach  as  the  defendant  had  notice  of,  Cockburn, 
C. J.,  says  (4) :  "  I  think  the  construction  which  Mr.  Coleridge  seeks 
to  put  upon  the  case  of  Hadley  v.  Baxendale  (1)  is  not  the  correct 
construction  as  applicable  to  such  a  case  as  this.  If  that  were  the 
correct  construction,  it  would  be  attended  with  the  most  mis- 
chievous consequences ;  because  this  would  follow,  that,  whenever 
the  seller  was  not  made  aware  of  the  particular  and  special  purpose 
to  which  the  buyer  intended  to  apply  the  thing  bought,  but 
thought  it  was  for  some  other  purpose,  he  would  be  relieved 
entirely  from  making  any  compensation  to  the  buyer,  in  case  the 
thing  was  not  delivered  in  time,  and  so  loss  was  sustained  by  the  . 
buyer."  To  limit  the  plaintiffs'  damages  to  the  cost  of  replacing 
the  missing  articles  would  be  gross  injustice. 

(1)  9  Ex.  341;    23  L.  J.  (Ex.)       Law  Rep.  3  Q.  B.  272. 

179.  (3)  Law  Rep.  3  Q.  B.  181. 

(2)  Law  Rep.  2  Q.B.  275 ;  in  error,  (4)  Law  Rep.  3  Q.  B.  at  p.  189. 

YoL.  III.  2  T  2 
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1868  [BoviLL,  CJ.,  referred  to  Wood  v.  Bdl  (1),  Fletcher  v.  Tay- 

British      ^^^  (2)>  and  Ruasell  V.  Bandeira.  (3)  ] 
Sa^Mell'co      ■^'^  Smeed  v.  Jbord  (4),  which  was  an  action  for  not  delivering 
«>.  a  threshing-machine  within  the  time  limited  by  the  contract,  the 

plaintiff  was  allowed  to  recover  substantial  damages  in  respect  of 
the  expense  of  stacking  his  wheat,  of  loss  arising  from  its  dete- 
rioration  by  rain,  and  of  the  expense  of  kiln-drying  it> — ^these  being 
expenses  which  must  reasonably  be  supposed  to  have  been  con- 
templated by  the  parties  as  the  result  of  a  breach  of  the  contract 
The  rule  was  also  much  considered  in  Wilson  v.  Lancashire  and 
Yorkshire  Railway  Company,  (5)  Here,  the  proper  measure  of 
damages  is,  besides  the  cost  of  replacing  the  lost  articles,  the  reason- 
able value  of  such  a  mill  for  the  period  during  which  the  plaintiffs 
were  deprived  of  the  means  of  carrying  on  their  business  therein. 
Sir  (7.  Eonyman,  Q.C,  and  Lanyon,  in  support  of  the  rula  The 
plaintiffs  are  entitled  to  353Z.  17s.  9d.,  the  cost  of  replacing  the 
lost  goods,  but  no  more.  This  is  an  action  for  a  breach  of  con- 
tract, not  for  a  tort.  In  order  to  render  the  defendant  liable  for 
the  consequences  resulting  to  the  plaintiffs  from  the  breach  of 
contract,  the  plaintiffs  must  shew  that  the  defendant  had  notice 
that  the  case  in  question  contained  an  important  part  of  the 
machinery,  in  the  absence  of  which  no  part  of  it  could  be  used; 
they  must  also  shew  that  he  was  aware  that  the  case  contained 
articles  which  could  only  be  obtained  in  England*  Nothing 
of  the  kind  was  communicated  to  the  defendant.  All  he  knew 
was  that  this  was  part  of  a  large  shipment,  and  that  it  was 
described  in  the  bill  of  lading  as  a  box  of  "  merchandize."  Mere 
knowledge,  however,  will  not  do :  it  must  be  something  which  im- 
pliedly makes  it  part  of  the  contract.  Pothier,  Part  1,  c.  2,  s.  162, 
supports  the  view.  "Sometimes,"  he  says,  "the  debtor  is  liable 
for  the  damages  and  interests  of  the  creditor,  although  extrinsic ; 
which  is  the  case  when  it  appears  that  they  were  contemplated  in 
the  contract,  and  that  the  debtor  submitted  to  them  either  ex- 
pressly or  tacitly,  in  case  of  the  non-performance  of  his  obligation.*' 

(1)  6  E.  &  B.  772 ;  25  L.  J.  (Q.B.)         (3)  13  C.  B.  (N.S.)  149 ;  32  L.  J. 
148 ;  in  error,  6  E.  &  B.  365 ;  25  L.  J.      (O.P.)  68. 

(Q.B.)  321.  (4)  1  E.  &  E.  602 ;  28  L.  J.  (Q.B.) 

(2)  17  0.  B.  21 ;  25  L.  J.  (C.P.)  65.      178. 

(5)  9  C.  B.  (N.S  )  632;  30  L.  J.  (O.P.)  232. 
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That  carries  out  what  is  stated  in  the  notes  to  Vicars  v.  Wil-        1868 
eocka.  (1)     In  Smeed  v.  Foord  (2),   Crompton,  J.,  says:    "We      bbitibh 
must  not,  in  my  opinion,  extend  the  doctrine  of  HadJey  y.  Boxen-  sa^mJSJ^'co 
dale  (3),  which  was  the  case  of  a  carrier  entrusted  as  such  by  one  **• 

party  with  goods  to  be  delivered  to  another,  to  a  case  like  the 
present,  in  which  the  contract  was  for  the  delivery  by  one  of  the 
contracting  parties  to  the  other  of  a  specific  article  intended  for  a 
particular  purpose  known  to  both  of  them." 

[WiLLES,  J.  You  must  add  to  that  the  qualification  of  Cock- 
burn,  C.J.,  in  (hrtf  v.  Thames  IronworJcs  Company.  (4)  Bare 
knowledge  will  not  do :  it  must  be  a  knowledge  which  forms  the 
basis  of  the  contract.] 

The  whole  foundation  of  the  plain tiflfs'  argument  fails  in  that 
respect.  The  rule  wa.s  further  considered  in  Bice  v.  Baosendale  (5), 
and  O^Hanlan  v.  Chrea^  Western  Bailway  Company.  (6)  The 
utmost  measure  of  damage  here  will  be  as  in  the  last  cited  case, 
charging  profits  of  trade  for  money  lying  idle.  See  also  Sedgwick 
t>n  Damages,  p.  69,  ed.  1858 ;  and  Qee  v.  Lancashire  and  York- 
shire  Bailway  Cotnpany,  (7) 

BoviLL,  C.J.  In  this  case  it  is  agreed  that  the  verdict  shall 
stand  for  the  plaintiffs  for  353Z.  17s.  9d.,  the  cost  of  replacing  the 
articles  lost,  with  the  cost  of  carrying  them  to  their  destination. 
The  difficulty  arises  in  respect  of  the  plaintiffs'  claim  for  damages 
for  the  delay  in  replacing  the  contents  of  the  lost  box,  nearly 
twelve  months  having  been  thus  consumed  by  reason  of  the  im- 
possibility of  completing  the  machinery  in  Vancouver's  Island. 
Are  the  plaintiffs  entitled  to  damages  in  respect  of  that  delay  ? 
and  if  so,  upon  what  principle  are  those  damages  to  be  assessed  ? 
It  is  to  be  observed  that  the  defendant  is  a  carrier,  and  not  a  manu- 
facturer of  goods  supplied  for  a  particular  purpose.  The  extent  of 
the  carrier's  liability  is  to  be  governed  by  the  contract  he  has 
entered  into,  and  the  obligations  which  the  law  imposes  upon  him. 
He  is  not  to  be  made  liable  for  damages  beyond  what  may  fairly 

(1)  2  Sm.  L.  C.  4th  ed,  p.  425,  et  seq.  (5)  7  H.  &  N.  96 ;  30  L.  J.  (Ex.)       • 

(2)  1  E.  ifc  E.  602 ;  28  L.  J.  (Q.B.)        371. 

178.  (6)  34  L.  J.  (Q.B.)  154. 

(3)  9  Ex.  341 ;  23  L.  J.  (Ex.)  179.  (7)  6  IL  &  N.  211 ;  30  L.  J.  (Ex.) 

(4)  Law  Rep.  3  Q.  B.  181.  11. 
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1868       be  presumed  to  have  been  contemplated  by  the  parties  at  the 
Britibh      *™®  ^^  entering  into  the  contract.     It  must  be  something  which 

CoLVMBiA    could  have  been  foreseen  and  reasonably  expected,  and  to  which 
Saw-Mill  Co.  :;       ^ 

V.         he  has  assented  expressly  or  impliedly  by  entering  into  the  con- 

°^*  tract  The  defendant  admits  that  he  is  liable  for  the  value  of  the 
articles  which  were  lost  Beyond  that,  I  think  he  is  responsible 
for  the  delay,  as  a  consequence  of  his  breach  of  duty.  In  consider- 
ing the  question  of  delay,  and  the  principle  upon  which  the 
damages  for  it  are  to  be  assessed,  many  serious  considerations 
arise.  No  stronger  instance  can  be  put  than  that  of  a  failure  of  an 
engagement  to  pay  acceptances  at  maturity.  The  non-payment 
may  cause  the  destruction  of  the  creditor's  trade ;  and  the  debtor 
may  know  that  inevitable  ruin  will  be  the  result  And  yet  what 
in  that  case  is  the  measure  of  damages  which  the  creditor  is  enti- 
tled to  recover  ?  Has  it  ever  been  held  to  be  the  actual  amount 
of  the  damage  sustained  ?  Certainly  not.  The  true  measure  is,  a 
reasonable  compensation  for  the  non-performance  of  the  contract 
In  practice  that  is  now  settled  on  the  principle  of  allowing  inte- 
rest, varying  sometimes  in  amount.  In  the  present  case,  a  claim 
is  made  for  the  loss  incurred  by  the  stoppage  of  the  works  during 
the  time  that  the  whole  machinery  remained  useless  by  reason  of 
the  absence  of  the  missing  box.  But>  was  that  stoppage  a  conse- 
quence that  was  known  or  could  be  contemplated  ?  The  defendant 
certainly  knew  that  the  box  contained  part  of  the  machinery.  But 
it  was  not  shewn  that  he  knew  it  contained  a  material  part,  and 
that  without  it  none  of  the  machinery  could  be  put  together.  If 
he  had  no  such  knowledge,  how  can  it  be  said  that  he  intended  to 
become  responsible  for  the  consequences  which  are  now  sought  to 
be  imposed  upon  him  ?  Such  damages  must  be  purely  speculative. 
All  the  defendant  could  know  was  that  a  mill  was  intended  to  be 
erected.  He  could  not  speculate  upon  the  sort  of  business  intended 
to  be  carried  on,  or  as  to  whether  the  carrying  it  on  would  entail 
profit  or  loss.  It  is  impossible  that  all  these  contingencies  could 
have  been  contemplated  by  the  parties  at  the  time  of  entering 
into  the  contract,  as  the  probable  consequence  of  a  breach  of  it 
Suppose  the  whole  of  the  machinery  had  been  lost  by  a  peril  of 
the  sea,  through  the  negligence  of  the  captain,  or  suppose  it  had 
been  stolen,  could  the  plaintiffs  have  claimed  the  value  of  tlie 
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articles  and  also  damages  for  the  loss  of  the  use  they  might  have  1868 
made  of  them  ?  Where  has  snch  a  principle  ever  been  laid  down  ?  Brxtuh 
The  measore  of  damages  may  be  very  different  in  cases  of  fraud,  SAw-Mnirco. 
But  I  know  of  no  case  nor  any  principle  which  con  justify  such  a  v^J;^ 
claim  as  this  in  an  action  for  a  breach  of  contract.  My  Brother 
Willes  has  handed  me  a  case  of  collision  decided  by  Dr.  Lushing- 
ton  in  the  Admiralty  Court,  the  case  of  The  Cohmbua.  (1)  The 
claim  there  was  for  the  loss  of  profits  and  master's  earnings  during 
the  time  the  damaged  yessel  was  under  repair.  In  deliyering  judg- 
ment,  the  learned  judge  says :  '^  I  do  not  recollect  a  case,  and  no 
case  has  been  suggested  to  me,  where  a  vessel  has  been  considered 
as  a  total  loss,  and,  the  fidl  value  of  that  vessel  having  been 
awarded  by  the  registrar  and  merchants,  any  claim  has  been  set 
up  for  compensation  beyond  the  value  of  that  vesseL"  And  in 
another  part  of  the  judgment  he  says :  ^  Supposing,  for  instance, 
that  this  vessel  had  been  an  East  Indiaman,  bound  on  her  out- 
ward voyage  to  the  East  Indies  with  a  valuable  cargo  on  board,  for 
the  transportation  of  which  not  only  would  the  owners  be  entitled 
to  a  large  amount  of  freight,  but  the  master  might  be  entitled  to 
considerable  contingent  profits  from  the  allowances  made  to  him 
upon  such  a  voyage.  Could  this  Court  take  upon  itself  to  decide 
upon  the  amount  of  these  contingencies,  and  to  decree  the  payment 
of  the  same  in  addition  to  the  payment  of  the  full  value  of  the 
ship  ?  I  am  clearly  of  opinion  that  it  could  not.  The  true  rule 
of  law  in  such  a  case  would,  I  conceive,  be  this,  viz.  to  calculate 
the  value  of  the  property  destroyed,  at  the  time  of  the  loss,  and  to 
pay  it  to  the  owners  as  a  full  indemnity  to  them  for  all  that  may 
have  happened,  without  entering  for  a  moment  into  any  other  con- 
sideration." If  that  be  the  true  rule  in  the  case  of  a  wrongful  act 
committed  by  a  vessel,  how  much  more  forcibly  it  applies  where 
the  question  depends  on  contract,  where  the  consent  of  the  de- 
fendant is  to  be  implied.  It  is  difficult  to  see  any  proper  way  of 
compensating  the  plaintiffs  for  the  delay  they  have  suffered,  except 
by  applying  the  rule  which  obtains  in  the  case  of  non-payment  of 
money,  viz.  by  allowing  interest  on  the  value  of  the  goods  which 
had  to  be  replaced.  I  think  this  will  meet  the  justice  of  the  case, 
and  be  consistent  with  law. 

(1)  3  Wm.  Ilob.  158. 
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1S68  WiLLES,  J.    I  am  of  the  same  opinion.     Cases  of  this  kind  have 

BmTiBH  always  been  found  to  be  very  difiScuit  to  deal  with,  beginning  with 
Sa^MiS^Co.  ^  ^^^^^  ^^  ^  ^^^®  '^^^  decided  about  two  centuries  and  a  half 
Nirpr^HHip  ^^*  where  a  man  going  to  be  married  to  an  heiress,  his  horse  having 
cast  a  shoe  on  the  journey,  employed  a  blacksmith  to  replace  it, 
who  did  the  work  so  unskilfully  that  the  horse  was  lamed,  and,  the 
rider  not  arriving  in  time,  the  lady  married  another;  and  the 
blacksmith  was  held  liable  for  the  loss  of  the  marriage.  The 
question  is  a  very  serious  one ;  and  we  should  inevitably  fall  into  a 
similar  absurdity  unless  we  applied  the  rules  of  common  sense  to 
restrict  the  extent  of  liability  for  the  breach  of  a  contract  of  this 
sort  The  rule  of  the  Civil  Law,  as  stated  by  Pothier  (1),  was,  in 
the  absence  of  fraud,  to  awatd  for  the  breach  of  a  contract  relating 
to  a  chattel  double  the  value  of  the  chattel  itself.  But  he  goes  on 
to  say  that  this  is  "  an  arbitrary  or  positive  law,  which,  as  such,  has 
not  any  authority  in  the  provinces  of  France.  But  the  principle 
on  which  it  is  founded,  of  not  allowing  a  debtor  who  is  free  from 
the  imputation  of  any  fraud  to  be  charged  with  damages  and 
interests  resulting  from  the  non-performance  of  his  obligation, 
beyond  the  sum  to  which  at  the  utmost  they  might  be  exj)ccted  to 
amount,  being  founded  upon  reason  and  natural  equity,  we  ought 
to  follow  this  principle,  and  moderate  the  damages  and  interests, 
when  they  are  excessive,  agreeably  thereto,  leaving  this  moderation 
to  the  discretion  of  the  judge."  What,  then,  is  the  rule  which 
ought  to  govern  a  case  of  this  sort  ?  I  am  disposed  to  take  the 
narrow  view,  that  one  of  two  contracting  parties  ought  not  to  be 
allowed  to  obtain  an  advantage  which  he  has  not  paid  for.  The 
conclusion  at  which  we  are  invited  to  arrive  would  fix  upon  the 
ship-owner,  beyond  the  value  of  the  thing  lost,  and  the  freight,  tlie 
further  liability  to  account  to  the  intended  mill-owners,  in  the 
event  of  a  portion  of  the  machinery  not  arriving  at  all  or  arriving 
too  late  through  accident  or  his  default,  for  the  full  profits  they 
might  have  made  by  the  use  of  the  mill  if  the  trade  were  success- 
ful and  without  a  rival !  If  that  had  been  presented  to  the  mind 
of  the  ship-owner  at  the  time  of  making  the  contract^  as  the  basis 
upon  which  he  was  contracting,  he  would  at  once  have  rejected  it 
And,  though  he  knew  from  the  shippers  the  use  they  intended  to 
(1)  Traite  des  Ohligations,  Tart  i.  c.  2,  s.  164. 
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make  of  the  articles^  it  could  not  be  contended  that  the  mere  fact       1868 

of  knowledge,  without  more,  would  be  a  reason  for  imposing  upon      Braron 

him  a  greater  degree  of  liability  than  would  otherwise  have  been  ^  Columbia 

1  m  :i  Saw-Mill  Oo. 

cast  upon  him.     £o  my  mind,  that  leads  to  the  inevitable  conclu-         v, 

sion  that  the  mere  fact  of  knowledge  cannot  increase  the  liability. 
The  knowledge  must  be  brought  home  to  the  party  sought  to  be 
charged,  under  such  circumstances  that  he  must  know  that  the 
person  he  contracts  with  reasonably  believes  that  he  accepts  the 
contract  with  the  special  condition  attached  to  it.    The  case  of 
Offle  v.  Lord  Vane  (1)  is  not  much  to  the  purpose :  the  arrange- 
ment as  to  damages  took  place  after  breach.     Several  circum- 
stances occur  to  one's  mind  in  this  case  to  shew  that  there  was  no 
such  knowledge  on  the  defendant's  part  which  would  warrant  the 
conclusion  contended  for  by  the  plaintiffs.     In  the  Sist  place,  the 
carrier  did  not  know  that  the  whole  of  the  machinery  would  be 
useles  if  any  portion  of  it  failed  to  arrive,  or  what  that  particular 
part  was.    And  that  suggests  another  consideration.    He  did  not 
know  that  the  part  which  was  lost  could  not  be  replaced  without 
sending  to  England.    And,  applying  what  I  have  before  suggested^ 
if  he  did  know  this,  he  did  not  know  it  under  such  circumstances 
as  could  reasonably  lead  to  the  conclusion  that  it  was  contem- 
plated at  the  time  of  the  contract  that  he  should  be  liable  for  all 
those  consequences  in  the  event  of  a  breach.     Knowledge  on  the 
part  of  the  carrier  is  only  important  if  it  forms  part  of  the  contract. 
It  may  be  that  the  knowledge  is  acquired  casually  from  a  stranger, 
the   person  to  whom  the  goods  belong  not  knowing  or  caring 
whether  he  had  such  knowledge  or  not.     Knowledge,  in  effect, 
can  only  be  evidence  of  fraud,  or  of  an  understanding  by  both 
parties  that  the  contract  is  based  upon  the  circumstances  which 
are  communicated.    That  is  indicated  by  Fothier  in  the  passage 
referred  to,  and  distinctly  pointed  out  in  the  case  of  the  canon. 
And  that,  no  doubt,  is  what  was  intended  by  the  Lord  Chief  Justice 
in  Cory  v.  Thames  Ironworks  Company.  (2)     In  conclusion,  refer- 
ring to  the  rule  for  the  assessment  of  damages  laid  down  in  the 
case  of  collisions,  see  the  vast  field  of  inquiry  which  would  be 
opened  out,  involving  speculations  of  the  wildest  kind,  if  we  are  to 

(I)  Uw  Rep.  3  Q.  B.  272.  (2)  Law  Rep.  3  Q.  B.  181. 
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1868       take  into  consideration  the  plaintiffs'  intention  to  erect  a  mill,  and 
BEiTiflH      ^o  86*  ^P  for  the  first  time  a  trade  the  probable  profits  of  which 
SAw^-M^^a  ^^^  wholly  incapable  of  calculation  or  approximation.    It  would  be 
V.  making  a  guess,  in  order  to  impose  upon  the  carrier  for  the  mere 

breach  of  a  contract  an  extent  of  liability  which  we  should  decline 
to  fix  even  upon  a  wrong-doer.  Take  the  case  of  a  barrister  on  his 
way  to  practise  at  the  Calcutta  bar,  where  he  may  have  a  large 
number  of  briefs  awaiting  him :  through  the  default  of  the  Penin- 
sular  &  Oriental  Company  he  is  detained  in  Egypt  or  in  the  Suez 
boat,  and  consequently  sustains  great  loss ;  is  the  company  to  be 
responsible  for  that,  because  they  happened  to  know  the  purpose 
for  which  the  traveller  was  going?  I  entirely  agree  with  my 
Lord  that  the  plaintiffs  cannot  recover  damages  beyond  the  sam 
necessarily  expended  in  replacing  the  lost  box  of  machinery,  and 
the  freight,  and  interest  upon  the  amount  for  the  time  the  plaintiffs 
were  delayed. 

Byles,  J.  The  subject  having  been  exhausted  by  my  Lord  and 
my  Brother  Willes,  I  have  nothing  to  add.  The  verdict  will  stand 
for  353Z.  178.  9d.,  and  interest  at  5  per  cent,  until  judgment^  the 
costs  of  this  application  to  be  allowed  to  the  plaintiffs  as  part  of 
their  costs  in  the  cause. 

Ride  discharged. 

Attorneys  for  plaintiffs :  Freshfidds  dt  Newman. 
Attorneys  for  defendant :  Thomas  dt  EoUam^. 


Jiim4. 
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CLAYDON  V,  GREEN.     GREEN  v.  CLAYDON. 

Vendor  and  Furcluuer— Agreement /or  Safe  qf  a  Puhlic-house — Transfer  of 
Licences  under  9  Qeo,  4,  c.  61 — Parliament  Rod, 

On  the  17th  of  January,  1867,  upon  a  contract  for  the  sale  of  a  pnblic-house, 
the  vendor  agreed  to  make  a  proper  assignment  of  the  lioences  on  the  6th  of 
Febroarj,  1867,  the. day  fixed  for  the  completion  of  the  contract,  or  as  soon  there- 
after as  might  be.  The  business  of  the  house  had  been  carried  on  under  the 
management,  and  under  a  licence  granted  under  9  Gbo.  i,  c.  ol,  in  the  name,  of 
the  vendor's  son  A.,  as  servant  to  his  father.  In  November,  1866,  A.  went  to 
America,  and  had  not  since  been  heard  of,  and  aince  that  time,  but  without  any 
tnmsfer  of  the  licence  from  A.,  the  business  had  been  continued  under  the  manage- 
ment of  6.,  another  son  of  the  vendor : — 

Eddy  that  the  vendor,  not  being  able  to  obtain  the  indorsement  of  the  licence 
by  A.,  was  not  in  a  condition  to  perform  his  contract,  and  consequently  that  the 
purchaser  might  recover  ba6k  his  deposit  and  the  expenses  which  he  had  incurred 
in  and  about  the  purchase. 

The  marginal  note  to  a  section  of  a  statute  in  the  copy  printed  by  the  Queen's 
Printer,  forms  no  part  of  the  statute  itself,  and  is  not  binding  as  an  explanation  or 
construction  of  the  sections. 

These  were  cross-actions  upon  an  agreement  for  the  sale  of  the 
lease  and  goodwill  of  a  pnblio-honse. 

The  first  action  was  by  the  purchaser,  for  a  refusal  by  the 
xendor  to  complete  the  contract.  The  second  action  was  by  the 
Tender,  for  a  refusal  by  the  purchaser  to  complete. 

The  two  causes  came  on  for  trial  before  Bovill,  C.J.,  at  the 
Kingston  spring  assizes,  1867,  when  a  verdict  was  taken  in  each 
for  the  plaintiff,  subject  to  the  opinidn  of  the  Court  upon  the 
following  case : — 

1.  N.  Claydon,  the  plaintiff  in  the  first  action  and  defendant  in 
the  second  (hereinafter  called  "the  purchaser"),  has  for  some 
years  carried  on  the  business  of  a  publican.  B.  Green,  the  defend- 
ant in  the  first  and  plaintiff  in  the  second  action  (hereinafter  called 
**the  vendor"),  has  also  been  in  business  for  some  years  as  a  pub- 
lican, and  in  January,  1867,  was  possessed  of  a  dwelling-house  and 
premises  in  Great  New  Street,  Fetter  Lane,  London,  for  the  unex- 
pired residue  of  a  term  of  forty  years  from  Christmas,  1866.  These 
premises  were  at  that  time  used  and  occupied  as  a  public-house, 
known  by  the  name  of  The  Gentleman  and  Porter. 

2.  On  the  17th  of  January,  1867,  an  agreement  was  entered 
ToL.  IIL  2  U  2 
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1868  into  between  the  vendor  and  the  purcshaser,  by  which  Richard 
Clatdon^  Green,  the  vendor,  in  consideration  of  50Z.  deposit,  and  of  the 
farther  sum  of  20507.  to  be  paid  to  the  vendor  at  the  time  therein- 
after mentioned,  agreed  with  N.  Claydon,  the  purchaser,  to  furnish 
a  proper  title,  subject  as  therein  mentioned,  and  well  and  efifectu- 
ally  to  assign  to  him  the  lease  of  his  now  dwelliDg-house  and  pre- 
mises, The  Gentleman  and  Porter,  New  Square,  Fetter  Lane,  and 
all  his  right,  title,  and  interest  therein,  and  the  goodwill  thereof, 
for  the  remainder  of  a  term  then  to  come  and  unexpired,  and  to 
deliver' up  possession  of  the  house  and  premises  to  the  purchaser 
on  or  before  the  5th  of  February  next,  and  to  clear  up  all  rents, 
taxes,  gas-light  rent,  and  all  incumbrances  and  outgoings  whatso- 
ever up  to  the  day  of  taking  possession :  "  Also  to  make  a  good 
and  proper  assignment  of  the  victualler's  and  other  licences  at  the 
time  above  mentioned,  or  as  soon  thereafter  as  may  be,  on  being 
paid  for  the  time  unexpired  therein,  and  for  that  purpose  to  attend 
on  the  usual  days  appointed  for  the  transfer  of  licences,  and  do  all 
acts  necessary  for  vesting  the '  same  in  the  said  purchaser,  his 
executors,"  &c. :  And  the  purchaser  agreed  to  accept  such  assign- 
ment of  the  lease,  and  to  take  possession  of  the  premises  on  the 
5th  of  February  then  next,  and  to  pay  the  20502.,  being  the 
remainder  of  the  purchase-money  for  the  lease  and  goodwill: 
Also,  to  purchase  at  a  fair  appraisement  part  of  the  household 
furniture,  fixtures,  and  other  effects  as  then  were  on  the  premises, 
and  likewise  at  fair  gauge  and  valuation  all  the  stock  in  trade  as 
therein  mentioned,  and  to  pay  for  the  same  at  the  time  of  taking 
possession :  And  it  was  further  agreed  that,  if  either  party  should 
refuse  or  neglect  to  perform  his  part  of  the  agreement,  he  shonld 
pay  to  the  other  200Z.,  thereby  mutually  agreed  to  be  the  damages 
ascertained  and  fixed  on  breach  of  any  part  of  the  agreement^  the 
same  to  become  a  just  debt,  and  recoverable  in  any  of  Her  Majesty's 
courts  of  law;  and  proof  of  the  signing  of  this  agreement  shall  be  suffi- 
cient evidence  of  the  same :  And,  in  case  of  default  by  the  said  par- 
chaser,  the  deposit-money  to  be  forfeited  in  part  of  such  damages. 

The  purchaser  duly  paid  the  deposit  of  50Z. 

3.  There  is  a  well-known  practice  for  the  vendor,  upon  the 
transfer  of  a  public-house,  at  the  time  of  completion,  when  the 
lease  is  assigned  and  the  purchase-money  paid,  to  indorse  the 
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magistrates'  and  excise  licences  under  and  by  yirtue  of  which  the  186S 
business  of  a  publican  has  been  carried  on  upon  the  premises.  It  CLAmn 
sometimes,  though  not  frequently,  happens  that  the  licences  are  GBionr 
in  the  name  of  some  person  other  than  the  vendor.  In  such  cases, 
they  are  handed  over  by  the  vendor  to  the  purchaser  without 
indorsement  Upon  completion  of  the  transfer,  application  is 
made  to  justices,  or,  in  the  metropolitan  district,  to  a  police- 
magistrate,  for  their  or  his  indorsement  upon  the  magistrates' 
licence,  pursuant  to  the  5  &  6  Vict.  c.  44,  s.  1,  to  enable  the  pur- 
chaser to  carry  on  business  till  the  next  special  session.  The 
indorsement  of  the  licence  by  the  person  previously  licensed  wiU 
not  alone  entitle  the  purchaser  to  the  magistrates'  indorsement, 
nor,  on  the  other  hand,  is  it  indispensable.  It  testifies  the  consent 
of  the  previous  licensee;  but  the  magistrate  does  not  ordinarily 
require  specific  evidence  of  such  consent,  if  satisfied  with  the 
statement  of  the  vendor.  The  magistrate,  on  being  satisfied  that 
there  has  been  a  bona  fide  transfer  of  the  publio-house,  and  of  the 
goodwill  thereof,  by  the  person  really  entitled  to  dispose  of  it,  and 
that  the  purchaser  is  in  possession,  and  is  a  fit  and  proper  person, 
ordinarily  indorses  the  licence.  There  is  no  known  practice  in 
cases  where  the  previous  licensee  is  abroad  at  the  time  when  the 
application  is  made  to  the  magistrate.  At  the  next  special  session 
holden  under  the  9  G^.  4,  c.  61,  application  is  made  to  the 
magistrate  by  the  purchaser  for  a  licence,  under  s.  14  of  that  act, 
to  enable  him  to  carry  on  business  till  the  next  general  annual 
licensing  meeting  holden  under  the  same  act 

4.  On  the  7th  of  February  last,  the  necessary  appraisement  was 
made,  pursuant  to  the  agreement,  and  the  amount  thereof  was 
found  to  be  2359Z.,  including  the  price  of  the  lease,  goodwill,''stock 
in  trade,  fixtures,  &c.,  and  also  a  sum  of  111  Is.  for  the  estimated 
value  of  the  time  unexpired  of  the  licences.  The  parties  met  on 
the  same  day  for  the  purpose  of  completing  the  purchase.  The 
vendor  was  prepared  to  give  immediate  possession  of  the  premises, 
and  the  purchaser  was  prepared  to  pay  the  purchase-money.  It 
was  then  for  the  first  time  disclosed  to  the  purchaser  (who  had  up 
to  that  time  believed  that  the  licences  had  been  granted  to  and 
were  in  the  name  of  the  vendor)  that  the  licences  had  been  granted 
to  and  were  in  the  name  of  Eichard  Green,  the  younger,  who  was 

2  U  2  2 
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1868        a  son  of  the  vendor.    Althongli  the  licences  had  been  granted  te 

Olatdok     ^^A  taken  out  in  the  name  of  Eichard  Green  the  younger,  and  he 

Green       ^^^  conducted  £he  business  up  to  the  time  hereinafter  mentioned, 

he  had  been  but  a  servant  to  his  father,  the  vendor,  to  whom  in 

fact  the  house,  effects,  and  business  had  belonged,  and  fix>m  whom 

he  had  received  wages  for  conducting  the  business. 

5.  In  November,  1866,  Bichard  Green  the  younger  had  left 
this  country,  and  had  gone,  so  far  as  was  known  by  his  family,  to 
America.  On  the  going  away  of  Eichard  Green  the  younger,  the 
vendor  had  put  another  of  his  sons,  John  Green,  into  the  hous^ 
to  conduct  the  business  as  his  servant,  receiving  wages ;  and  horn 
thenceforward  John  Green  had  conducted  the  business  up  to  the 
said  7th  of  February,  the  licences  still  remaining  in  the  name  of 
Bichard  Green  the  younger.  The  purchaser  declined  to  complete 
the  purchase  or  pay  the  purchase-money  without  the  indorsement 
of  the  licences  by  Bichard  Green  the  younger.  The  vendor  was 
unable  to  procure  such  indorsements.  A  discussion  ensued,  in 
which  the  purchaser  required  the  whole  of  the  purchase-money 
to  be  deposited  in  the  hands  of  a  third  person ;  and  the  vendor 
offered  to  allow  lOOZ.  of  it  to  be  so  deposited,  which  was  declined 
by  the  purchaser  as  insufiScient  to  cover  the  amount  of  his  loss^ 
in  case  the  magistrates'  indorsement  on  the  transfer  could  not  be 
obtained;  and  the  attempt  at  an  arrangement  came  to  nothing. 
The  purchase  and  sale  remained  uncompleted,  and  no  farther 
negotiations  took  place  between  the  parties. 

6.  John  Green  continued  after  the  said  7th  of  February  t© 
conduct  the  business  for  his  father ;  and,  on  the  23rd  of  February, 
1867,  at  the  next  special  sessions,  he  applied  to  the  magistrates, 
and  upon  stating,  as  was  the  fact,  that  he  was  in  possession  of  the 
public^house,  the  licence  was,  as  it  is  called  in  the  trade  ^  trans- 
ferred "  to  him,  that  is  to  say,  a  new  licence  was  granted  by  the 
magistrates  to  him  for  the  time  then  to  run  and  unexpired  in  the 
then-existing  licence. 

7.  The  purchaser  has  not  received  back  his  deposit  of  50i,  whick 
still  remains  in  the  hands  of  the  vendor.  The  purchaser  has  paid, 
or  incurred  a  liability  to  pay,  the  following  sums,  viz.  a  moiety  of 
the  solicitors'  charges  for  stamps,  investigation  of  title,  and  pre- 
paration of  assignment,  211  14a.  9d, ;  ganger's  fee,  7L  Is. ;  broker^e 
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charges,  1621  16$. ;  broad  cooper,  21  2s. ;  printer,  for  business  cir-        1868 
eulars  annonncing  that  the  purchaser  had  taken  the  public-house,     clatdon 
li  28.  6d.;  removing  furniture,  11  4s.;   barman  and  cellarman      q^^ 
engaged  to  serve  at  the  public^house,  in  lieu  of  notice,  2L  8$. 

8.  The  vendor  paid,  or  incurred  a  liability  to  pay,  the  following 
sums,  viz.  a  moiety  of  the  solicitors'  charges,  as  mentioned  in  par. 
7,  21 JL  148.  9(2. ;  broker's  charges,  121.  128. ;  and  broad  cooper, 
12.  Is.  Since  the  commencement  of  these  actions,  the  vendor  has 
sold  the  lease  and  goodwill  of  the  public-house  for  19002. 

9.  It  was  agreed  that  the  pleadings  in  each  action  should  form 
part  of  the  case,  and  that  the  Court  should  be  at  liberty  to  amend 
in  any  way  that  might  be  necessary  for  the  purpose  of  determining 
the  real  matter  in  controversy  between  the  parties ;  and  also  that 
the  Court  might  draw  any  inference  or  find  any  facts  which  a  jury 
ought  to  have  drawn. 

The  questions  for  the  Court  were,  whether  the  purchaser  was 
entitled  to  recover  from  the  vendor  the  502.  paid  by  him  by  way 
^f  deposit^  and  whether  he  was  entitled  to  recover  from  the  vendor, 
cither  the  2002.  as  liquidated  damages,  or  any  sum,  under  the 
circumstances ;  and  whether  the  vendor  was  entitled  to  recover 
from  the  purchaser  the  2002.  as  liquidated  damages,  or  any  sum. 
The  verdict  was  to  be  entered  for  the  plaintiff  or  the  defendant  in 
eadbi  action  as  the  Court  should  direct ;  and,  if  for  the  plaintiff, 
for  such  sum  as  the  Court  should  direct. 

Denmaih  Q.C.  (Cave  with  him),  for  the  purchaser.  Green,  the 
vendor,  was  not  in  a  condition  to  perform  his  contract  on  the  5th  of 
"February,  1867,  the  day  fixed  for  the  completion,  or  at  any  other 
time ;  for,  he  had  no  licence  which  he  could  transfer  or  assign  to 
the  purchaser.  Day  v.  Luhke  (1)  is  precisely  in  point.  It  was 
there  held,  that,  upon  the  sale  of  a  public-house  as  a  going  concern, 
time  is  of  the  essence  of  the  contract :  and,  in  the  absence  of  an 
express  stipulation  to  the  contrary,  the  purchaser  is  entitled  to 
have  a  transfer  of  the  licence  under  s.  11  of  the  Licensing  Act, 
9  Geo.  4,  c.  61.  Section  4  of  that  act  impowers  the  justices 
assembled  at  the  general  annual  licensing  meeting  in  every  year, 
to  appoint  special  sessions,  ''  at  which  special  session  it  shall  be 

(1)  Law  Rep.  5  Eq.  336. 
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1868  lawful  for  the  justices  then  and  there  assembled,  in  the  cases  and 
Clatdox  ^  the  manner  and  for  the  time  thereinafter  directed,  to  license 
such  persons  intending  to  keep  inns  theretofore  kept  by  other 
persons  being  about  to  remove  from  such  inns,  as  they  the  said 
justices  shall,  in  the  exercise  of  the  powers  herein  contained  and  in 
the  exercise  of  their  discretion,  deem  fit  and  proper  persons,  under 
the  provisions  hereinafter  enacted,  to  be  licensed,"  &c.  And  s.  11 
provides  that  '^  every  person  holding  a  licence  under  the  authority 
of  this  act,  or  his  heirs,  &c.,  beiug  desirous  to  transfer  such  Ucence 
to  some  other  person,  and  intending  to  apply  at  the  special  session 
then  next  ensuing  for  permission  so  to  do,  shall,  five  days  at  the 
least  prior  to  such  special  session,  serve  a  notice  of  such  his 
intention  upon  one  of  the  overseers,"  &c.,  in  the  form  in  Sched. 
B.,  signed  by  the  party  intending  to  make  such  application,  or  by 
his  agent  thereunto  authorized,  and  setting  forth  the  Christian  and 
surname  of  the  person  to  whom  it  is  intended  that  such  licence 
shall  be  transferred,  together  with  the  place  of  his  residence,  and 
his  trade  or  calling,  during  the  six  months  previous  to  the  time  of 
serving  such  notice.  Here,  the  vendor  was  not  "a  person  holding 
a  licence  under  the  authority  of  the  act."  His  son  Bichard  had  a 
licence  which  had  expired  and  had  never  been  transferred  to  the 
vendor.  Sect  14  (1)  does  not  help :  that  enactment  is  confined  to 
the  specific  cases  therein  enumerated,  and  does  not  embrace  a  case 

(1)  "  Which  enacts  that,  if  any  per-  duly  licensed  as  aforesaid,  shall  be  or 

son  duly  licensed  under  this  act  shall  be  about  to  be  pulled  down  or  occupied 

(before  the  expiration  of  such  licence)  under  the  provisions  of  any  act  for  the 

die,  or  shall  be  by  sickness  or  other  improvement  of  the  highways,  or  for 

infirmity  rendered  incapable  of  keep-  any  other  public  purpose,  or  shall  be 

ing  an  inn,  or  shall  become  bankrupt  by  fire,  tempest,  or  other  unforeseen 

or   insolvent;    or  if    any  person    so  and    unavoidable    calamity,   rendered 

licensed,  or  the  heirs,  &c.,  of  any  per-  unfit  for  the  reception  of  travellers^ 

son  so  licensed,  shall  remove  from  or  and  for  the  other  legal  purposes  of  an 

yield  up  the  possession  of  the  house  inn,  it  shall  be  lawful  for  the  justices 

specified  in  such    licence;    or  if  the  at  special  session,  in  any  one  of  the 

occupier    of   any  such    house,  being  above-mentioned  cases,  and  in  each 

about  to   quit  the  same,  shall  have  cases  only,  to  grant  to  the  heirs,  &c^ 

wilfully  omitted  or  shall  have  neglected  of  the  person  so  dying,  or  to  the  assigns 

to  apply  at  the  general  annual  licensing  of  such  person  becoming  incapable  of 

meeting,  or  at  any  adjournment  thereof,  keeping  an  inn,  or  bankrupt,  &&,  or  to 

for  a  licence  to  continue  to  sell  excise-  any  new  tenant  or   occupier  of  any 

able  liquors,    &c. ;    or  if  any  house,  house  so  become  unoccupied,  &c,  a 

being  kept  as  an  inn  by  any  person  licence,"  &c.,  &c. 
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like  this.     The  Master  of  the  Rolls,  in  Day  v.  Lahke  (1),  after        1868 
holding  that  time  is  of  the  essence  of  snch  a  contract,  says :  **  The  Platoon" 
question  then  resolves  itself  into  this  :  were  the  plaintiffs  on  the      gbeen 
21st  of  November,  1866,  in  a  position  to  complete  the  transfer  of 
the  business  ?    This  depends  in  some  degree  on  the  construction  to 
be  put  on  the  act  which  regulates  the  granting  of  licences  to 
keepers  of  inns,  alehouses,  and  the  like  in  England,  9  Geo.  4,  c  61. 
The  question  is  whether  the  transfer  of  the  licence  to  the  pur- 
chaser, the  defendant  in  this  case,  could  be  effected  under  the  11th 
or  the  14th  sections."    His  Lordship  read  s.  11,  and  shewed  why- 
it  was  inapplicable  to  the  case  before  him.     He  then  proceeds : 
"  The  vendors  have  recourse  to  s.  14,  to  obviate  this  difficulty." 
[His  Lordship  read  s.  14.]     "  The  defendant  objects  to  proceeding  , 

under  this  section  on  account  of  the  delay,  and  also  the  risk  of 
carrying  on  business  without  a  licence.  In  answer  to  this  the 
plaintiffs  contend  that  the  risk  is  very  small,  and  that  in  £act  some 
cessation  of  the  business  of  a  public-house  must  take  place  in  any 
sale ;  for  that,  if  the  holder  of  the  licence  attends  at '  the  change,' 
and  signs  the  notices,  and  indorses  the  licence,  still,  imtil  the  five 
days  have  expired,  the  purchaser  would  not  legally  be  entitled  to 
carry  on  the  business,  which  in  fact  he  always  does.  I  think  that 
this  difficulty  is  met  by  the  statute  5  &  6  Vict.  c.  44,  which  seems 
to  me  to  have  been  enacted  to  obviate  this  objection :  but,  assuming 
it.  to  be  true  that  such  is  the  case,  there  is  a  great  difference 
between  the  two  cases.  Practically  no  difficulty  arises  in  this 
respect  under  the  11th  section ;  the  transfer  of  the  licence  by  the 
magistrates  at  the  expiration  of  the  five  days  is  a  matter  of  course, 
and  no  discretion  at  all  is  exercised  by  them  in  the  matter,  unless 
they  should  have  information  that  the  transferee  was  an  objection- 
able person ;  and  no  person  ever  attempted  to  enforce  a  penalty 
for  carrying  on  the  business  during  the  five  days  of  abeyance. 
But  it  is  a  very  different  matter  under  the  14th  section,  when  the 
magistrate  in  fact  performs  a  judicial  duty,  as  is  shewn  by  the 
evidence  and  by  the  facts  of  the  case."  As  to  the  damages,  the 
case  falls  precisely  within  the  principle  of  Engel  v.  Mich.  (2)  The 
damages  the  plaintiff  is  entitled  to,  therefore,  will  be  the  amounts 
mentioned  in  the  7th  paragraph  of  the  special  case. 

(1)  Law  V.e\\  5  Eq.  at  p.  343.  (2)  Law  Bep.  3  Q.  B.  314. 


518  COUET  OF  COMMON  PLEAS.  [L.  B. 

1868  Barnard,  contra.    The  yendor  was  ready  and  willing  to  transfer 

Claydon  to  the  purchaser  a  licence  under  s.  14.  And  there  was  no  hard- 
GbLn  ®^^P  ^^  *^®  purchaser  to  make  him  take  a  transfer  under  that 
section  instead  of  under  s.  11.  There  is  no  provision  for  what  the 
justices  are  to  do  under  that  section.  All  the  proceedings  are 
under  s.  14.  The  judgment  of  the  Master  of  the  Bolls  in  Day  t. 
Luhke  (1)  proceeds  upon  a  mistake.  If  the  application  is  under 
s.  lly  five  days'  notice  is  required :  under  s.  14,  no  notice  at  all  is 
needed.  The  only  object  of  the  5  &  6  Vict.  c.  44,  s.  1,  was,  that 
there  should  not  be  a  long  interval  between  the  contract  for  the 
purchase  and  the  transfer  of  the  licence. 

[BoviLL,  C.J.  You  assume  that  this  was  a  licensed  house. 
The  person  to  whom  the  licence  had  been  granted,  viz.  Bicbard 
Green  the  younger,  had  gone  away ;  and  there  was  no  person  who 
could  transfer  the  licence.] 

The  case  is  exactly  met  by  s.  14.  The  Master  of  the  Bolls 
assumes  that  the  duty  of  the  magistrates  under  s.  11  is  ministerial 
only,  but  under  s.  14  judicial.  In  both  cases,  however,  he  exer- 
cises the  same  jurisdiction,  and  must  exercise  a  discretion  under 
all  the  circumstances  brought  before  him. 

Denmany  Q.(7.,  in  reply. 

BoviLL,  C.J.  In  this  case  there  was  a  special  agreement  for 
the  sale  of  a  public-house,  dated  the  17th  of  January,  1867,  by  the 
terms  of  which  the  contract  was  to  be  completed  on  the  5th  of 
February.  The  agreement  contained  an  express  provision  as  to 
the  transfer  of  the  licences  from  the  vendor  to  the  purchaser. 
Even  without  such  an  express  agreement,  the  Master  of  the  BoUs^ 
in  the  case  of  Day  v.  Luhke  (1),  thought  it  ought  to  be  implied. 
In  that  respect,  therefore,  the  present  case  is  stronger  than  that ; 
for,  the  vendor  engages  "  to  make  a  good  and  proper  assignment  of 
the  victualler's  and  other  licences  at  the  time  above-mentioned 
(viz.  the  5th  of  February,  1868),  or  as  soon  thereafter  as  may  be, 
on  being  paid  for  the  time  unexpired  therein,  and  for  that  purpose 
to  attend  on  the  usual  days  appointed  for  the  transfer  of  licences^ 
and  do  all  acts  necessary  for  vesting  the  same  in  the  purGbaso*, 
his  executors,  &c"    The  Licensing  Act)  9  Geo.  4,  a  61,  contains 

(1)  Law  Rep.  5  Eq.  336. 
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makfos  proyisions  for  the  transfer  of  licences.  Section  4  refers  to  1868 
the  case  of  persons  abont  to  remove.  The  marginal  note  to  the  clatdon 
section  is^  '^  Special  sessions  for  transferring  licences."  At  the  q^^ 
time  when  that  act  passed,  the  parliament-roll  had  no  marginal 
notes,  or  piinctoationy  nor  were  the  statutes  separated  into  sections. 
We  cannot,  therefore,  look  at  the  marginal  note  for  an  exposition 
c£  the  meaning  of  the  section.  Indeed,  it  is  difficult  to  see  how 
the  marginal  notes  could  ever  be  used  in  the  construction  of  acts 
of  parliament,  seeing  that  they  are  not  put  there  by  the  legislature 
or  assented  to  by  them.  The  4th  section  is,  however,  the  only 
part  of  the  act  which  refers  to  the  transfer  of  the  licences  where 
one  who  has  kept  the  public-house  is  about  to  remove  from  it  and 
another  person  to  come  into  possession;  and,  whether  that  is  called 
the  transfer  of  an  existing  licence  or  the  grant  of  a  new  licence, 
that  seems  to  me  to  be  the  only  section  which  provides  for  the 
case.  Section  11  requires  a  notice  to  be  given  where  there  is  an 
intention  to  apply  for  the  transfer  of  a  licence.  That,  as  I  under- 
stand it,  refers  to  the  transfer  or  grant  of  a  new  licence  mentioned 
in  a  4.  Sched.  B.  provides  the  form  of  notice  to  be  given  on  that 
occasicm  of  the  intention  of  the  party  to  apply  for  a  transfer.  The 
statutory  provisions,  therefore,  as  to  the  assignment  or  transfer  of 
lioences,  seem  to  me  to  be  comprised  in  ss.  4  and  11,  and  Sched.  B. 
The  transfer  under  those  sections  would  be  effected  either  by  an 
indorsement  by  the  justices,  or  the  grant  of  a  new  licence  in  the 
tenns  of  the  notice. 

There  is  another  clause,  s.  14,  which  refers,  not  to  transfers  of 
licences  in  the  sense  in  which  that  term  is  to  be  understood  for 
the  purposes  of  this  case.  That  applies  to  various  contingencies ; 
Ihr  example,  to  the  case  of  the  death,  infirmity,  bankruptcy,  or 
insolvency  of  the  person  licensed,  or  of  his  omission  to  apply  for 
the  renewal  of  his  licence,  or  of  the  destruction  of  the  premises  by 
file,  tempest,  or  other  unforeseen  calamity ;  and  it  enacts  that  in 
such  cases,  and  in  such  cases  only,  it  shall  be  lawful  for  the 
justices  in  special  sessions  to  grant  to  such  persons  a  licence  to 
sell  exciseable  articles.  In  such  cases,  with  the  exception  of 
what  is  mentioned  in  the  latter  part  of  the  clause,  it  does  not 
appear  that  any  notice  is  required.  The  magistrates  would,  of 
oonrse,  exercise  their  discretion  as  to  granting  or  withholding  the 
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1868  licence,  according  to  the  circumstances  brought  to  their  knowledge 
Claydon  ^^  *^®  ^°^®  ^f  *^®  application.  It  is  clear,  therefore,  that  the 
application  for  the  transfer  of  a  licence  under  ss.  4  and  11,  is 
something  very  different  from  the  application  for  a  new  licence 
under  s.  14.  The  magistrates  would  consider  the  application 
and  deal  with  it  upon  very  different  grounds.  That  seems  to 
have  been  the  view  taken  by  the  Master  of  the  Rolls  in  Day  v. 
LuhJce.  (1) 

We  have  no  evidence  here  that  the  contract  contempkted 
any  other  assignment  or  transfer  than  that  dealt  with  by  ss.  4 
and  11.  If  that  be  so,  it  is  conceded  that  the  vendor  was  not  in 
a  position  to  make  such  assignment  or  transfer.  He  had  not  a 
licence.  His  son,  who  had  it,  had  gone  to  America  in  November, 
1866.  The  vendor  had  not  obtained  any  fresh  licence.  He  made 
no  application  under  s.  14,  and  took  no  steps  whatever  to  obtain  a 
transfer  of  the  licence  from  his  son.  The  case,  therefore,  entirely 
fails  as  to  the  ability  of  the  vendor  to  make  or  ^to  obtain  any 
available  assignment  or  transfer  of  the  licences.  He  never  was 
in  a  condition,  therefore,  to  perform  his  contract  in  that  respect,  a 
most  essential  particular.  Our  judgment  must  consequently  be 
for  the  purchaser.  In  Day  v.  LtihJce  (1)  it  seems  to  me  that  the 
construction  put  by  the  Master  of  the  Eolls  upon  the  contract  and 
act  of  parliament,  was  quite  right.  I  quite  concur  in  the  view  he 
took  of  both. 

If,  then,  the  purchaser  is  entitled  to  recover  in  the  first  action, 
and  to  succeed  also  in  the  cross-action,  the  only  question  which 
remains  is,  what  is  the  proper  measure  of  damages.  Mr.  Denman 
claims  the  several  sums  mentioned  in  par.  7  of  the  special  case. 
The  counsel  for  the  vendor  has  not  addressed  any  argument  to  us 
upon  the  subject.  I  assume,  therefore,  he  assents  to  the  claim ; 
otherwise  there  might  probably  be  some  ground  to  complain  of 
our  judgment  for  the  plaintiff  for  those  several  sums. 

WiLLES,  J.  I  am  of  the  same  opinion.  The  contract  implies 
that  the  vendor  of  the  public-house  had  a  licence  under  which  he 
was  lawfully  carrying  on  the  business,  and  which  he  had  power  to 
transfer  to  the  purchaser.    AVhen,  however,  the  time  arrived  for 

(1)  Law  Rep.  5  Eq.  336. 
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the  performance  of  his  engagement,  it  turned  out  that  he  had  no  1868 
licence  at  all ;  that  a  licence  had  formerly  been  granted  in  the  Clatdon 
name  of  his  son ;  that  the  son  had  ceased  to  carry  on  the  business  q^^ 
and  had  gone  abroad,  and  had  given  no  authority  for  the  transfer 
of  the  licence ;  and  that  the  business  was  being  carried  on  without 
any  licence,  in  the  name  of  another  son  of  the  vendor.  It  is 
enough,  therefore,  to  say  that  the  vendor  had  not  a  licence  which 
he  could  transfer.  Upon  the  true  construction  of  the  statute 
9  Geo.  4,  c  61,  a  licence  must  mean  a  licence  for  carrying  on  the 
business  by  or  for  the  licensee.  That  being  so,  it  follows  that  the 
vendor  could  not  perform  what  he  had  undertaken  to  perform. 
When  the  judgment  of  the  Master  of  the  EoUs  in  Day  v.  LuhJee  (1) 
comes  to  be  considered,  it  wUl  be  found  that  this  is  a  much 
stronger  case  than  that  for  the  application  of  the  rule  there 
adopted,  because  in  that  case  the  former  tenant  had  gone  away, 
and  there  was  no  person  carrying  on  the  business  under  the 
licence  or  on  his  behalf;  and  the  Master  of  the  Bolls  points  out 
the  distinction  between  the  application  under  s.  11,  and  that 
under  s.  14,  viz.  that,  in  the  latter  case,  it  is  necessary  to  go  into 
an  inquiry,  amongst  other  things,  whether  the  person  who  held 
the  original  licence,  and  who  is  no  party  to  the  application  for  a 
new  one,  is  a  person  whom  it  would  be  practicable  or  proper  to  call 
upon  for  his  consent.  If  any  such  inquiry  had  been  made  in  this  case, 
it  might  have  been  considered  by  the  magistrate  that  the  carrying 
on  of  the  business  by  the  second  son  after  the  elder  son  had  gone 
away,  and  without  any  transfer  of  the  licence,  and  not  for  the  benefit 
of  the  Kcensee  but  of  the  father,  presented  such  a  state  of  circum- 
stances as  to  raise  an  objection  to  the  application  being  successful. 
It  happened  that  when  the  matter  did  come  before  the  magistrate, 
these  facts  did  not  transpire ;  and  a  new  licence  was  obtained  for 
the  second  son.  That,  however,  shews  that  a  new  licence  was 
necessary ;  and  that,  at  the  time  this  contract  ought  to  have  been 
performed,  the  business  was  being  carried  on  without  any  licence 
at  all.  ^ 

Something  has  been  said  about  the  marginal  note  to  s.  4  of  the 
9  Geo.  4,  c.  61.     I  wish  to  say  a  word  upon  that  subject.     It 
appears  from  Blackstone's   Commentaries,  vol.  i.  p.  183,  that, 
(1)  Law  Rep.  5  Eq.  336. 
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1868  formerly,  at  one  stage  of  the  bill  in  parliament,  it  was  ordered  to 
Claydon  b©  ingrossed  upon  one  or  more  rolls  of  parchment.  That  practice 
Gbeen  seems  to  have  continued  down  to  the  session  of  1849,  when  it  was 
discontinued,  without  however  any  statute  being  passed  to  warrant 
it :  see  May's  Parliamentary  Practice,  3rd  ed.  382.  Since  that 
time,  the  only  record  of  the  proceedings  of  parliament^ — ^the  im- 
portant proceedings  of  the  highest  tribunal  of  the  kingdom, — ^is  to 
be  found  in  the  copy  printed  by  the  Queen's  printer.  (1)  But  I 
desire  to  record  my  conviction  that  this  change  in  the  mode  of 
recording  them  cannot  affect  the  rule  which  treated  the  title  of  the 
act,  the  marginal  notes,  and  the  punctuation,  not  as  forming  part 
of  the  act,  but  merely  as  temporanea  expositio.  The  act>  when 
passed,  must  be  looked  at  just  as  if  it  were  still  entered  upon  a 
roll,  which  it  may  be  again  if  parliament  should  be  pleased  so 
to  order;  in  which  case  it  would  be  without  these  appendages, 
which,  though  useful  as  a  guide  to  a  hasty  inquirer,  ought  not  to 
be  relied  upon  in  construing  an  act  of  parliament 

Btles,  J.  I  agree  with  my  Lord  and  my  Brother  Willes,  that 
our  judgment  in  this  case  must  be  for  the  purchaser.  I  think  it  is 
quite  plain,  on  looking  at  ss.  4  and  11  of  the  act,  and  at  Sched.  B^ 
a  licence  can  only  be  granted  to  the  person  keeping  or  intending 
to  keep  the  public-house ;  otherwise  the  magistrates  would  haye 
no  means  of  knowing  how  many  houses  might  be  kept  by  the 
same  person,  which  for  obvious  reasons  would  be  inconvenient 
Now,  the  time  fixed  for  the  completion  of  the  contract  in  this  case 
was  the  5th  of  February,  or  as  soon  thereafter  as  might  be.  What 
was  the  situation  of  the  vendor  on  the  5th  of  February  ?  Not 
only  had  he  no  licence  which  he  could  assign,  but  the  licence  had 
been  granted  to  his  son,  who  had  gone  abroad.  Therefore  at  this 
time  the  business  was  being  carried  on  without  a  licence, — the 
existing  licence  (if  any)  not  having  been  granted  to  a  person 
keeping  or  intending  to  keep  the  public-house.  The  vendor  con- 
sequently was  in  the  position  of  a  man  who  had  contracted  to  do  } 
.  thing  which  he  had  no  power  to  do.  Assuming  that  the  words  of 
ihe  contract  gave  him  a  reasonable  time  to  put  himself  in  a  posi- 
tion to  perform  his  part  of  it,  what  was  his  condition  a  week  after- 

(1)  A  copy  of  the  foolscap  folio  edition  printed  on  yellom. 
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wards,  viz.  on  the  12th  of  February?    It  was  the  same:  he  had       1868 
no  licence.    It  is  true  that  on  the  23rd  of  that  month,  the  render     Olatdom 
procured  a  new  licence  in  the  name  of  his  other  son,  John  Green.      QaraK. 
The  same  vice,  however,  which  affected  the  licence  to  Bichard 
Green  the  younger  affected  the  licence  to  John  Green.    He  was 
not  the  person  who  kept  or  intended  to  keep  the  public-house. 
The  result  is,  that,  at  the  time  fixed  for  the  performance  of  the 
contract,  the  vendor  was,  and  still  is,  without  a  licence.     The 
judgment,  therefore,  in  both  actions  will  be  for  the  purchaser. 

Judgment  in  the  first  action  for  the  plaintiff. 
Judgment  in  the  second  action  for  the  defendant. 

Attorney  for  the  purchaser :  O.  H,  K.  Fisher. 
^  Attorney  for  the  vendor :  Henry  Child. 


ASHBY,  Appellant  ;  HARRIS,  Resposdekt.  Jtaie  4. 

Burial  Act,  15  <fc  16  Vict,  c.  86,  Construction  of— Grant  of  exclusive  Right  of 
Burial — Keeping  Grave  in  Repair. 

ITie  burial  board  of  St.  Fancras  granted  to  R.  *'  the  right  and  priyilege  of  con- 
structing a  private  grave"  in  their  cemetery,  and  "  the  exclusive  right  of  burial 
and  interment  therein,'*  "  to  hold  to  her  in  perpetuity,  for  the  purpose  of  burial 
and  of  erecting  or  placing  therein  a  monument  or  stone  ;**  with  a  proviso  that,  if 
such  monument  or  stone  with  the  appurtenances  should  not  be  kept  in  repair,  ac- 
cording to  such  regulations  as  should  be  made  by  the  board  for  the  management  ' 
of  the  cemetery,  the  grant  should  be  void. 

R.  constructed  a  grave,  and  placed  a  head-stone  and  a  kerb  round  it,  and  planted 
the  space  with  shrubs  and  flowers : — 

Held,  that  it  was  not  competent  to  the  board  by  a  regulation  subsequently 
made  by  them  for  the  management  of  the  cemetery  to  deprive  R.  of  the  right  of 
planting  and  ornamenting  the  grave. 

Appeal  from  a  decision  of  justices  under  20  &  21  Vict.  c.  43. 

The  appellant  appeared  before  the  justices  in  petty  sessions  at 
Highgate  to  answer  a  complaint  of  assault  made  by  the  respondent, 
•when  the  following  facts  were  proved  or  admitted  : — 

The  burial  board  of  St.  Pancras  has  provided  a  burial  ground  at 
Finchley,  under  the  provisions  of  the  Burial  Act,  15  &  16  Vict, 
c  85.  The  appellant  was  an  officer  duly  appointed  by  the  board. 
The  respondent  is  the  wife  of  a  gardener's  assistant,  at  Finchley. 
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1868  On  the  17th  of  August,  1857,  the  burial  board  made  a  grant  to 

Abhbt      one  Ann  Eobotham,  of  which  the  following  is  a  copy : — 

Habbk.  « Interment  of  Joseph  Eobotham. 

"  The  burial  board  of  the  parish  of  St.  Pancras,  in  the  county  of 
Middlesex.  Established  under  the  act  15  &  16  Vict.  c.  85.  No. 
128. 

"  By  virtue  of  an  act  passed  in  the  16  &  17  Vict.,  intituled,  &c. 
(c.  134),  we,  the  burial  board  of  the  parish  of  St.  Pancras  aforesaid, 
being  an  incorporation  incorporated  by  and  under  the  said  act>  ia 
consideration  of  the  sum  of  2Z.  2s.  to  us  in  hand  paid  by  Mrs.  Ann 
Eobotham,  of  &c.,  do  hereby  grant  and  convey  unto  the  said  Ann 
.  Eobotham  the  right  and  privilege  of  making  and  constructing  a 
private  grave,  and  the  exclusive  rights  of  burial  and  interment 
therein  when  made,  in  all  that  piece  of  land  6  ft.  6  in.  long  by 
2  ft.  6  in.  wide,  situate  and  being  in  the  second-class  chapel  ground 
of  the  St.  Pancras  cemetery,  situate  in  the  parish  of  Finchley,  in 
the  county  of  Middlesex,  distinguished  by  the  No.  10  in  12  K.,  to 
hold  the  same  to  the  said  Ann  Eobotham  in  perpetuity,  for  the 
purpose  of  burial  and  of  erecting  or  placing  therein  a  monument 
or  stone.  But,  if  the  same  shall  not  be  so  erected  or  placed  within 
twelve  calendar  months  from  the  date  hereof  (unless  with  licence  for 
further  time  obtained  from  the  said  burial  board),  or  if  such  monu- 
ment or  stone  with  the  appurtenances  to  be  so  erected  or  placed 
shaU  not  from  time  to  time  be  kept  in  repair  by  the  owner  or 
owners  for  the  time  being,  according  to  such  rules,  orders,  and  regu- 
lations as  have  been  or  shall  from  time  to  time  hereafter  be  made 
by  the  said  burial  board  for  the  management  and  regulation  of  the 
said  cemetery  and  the  vaults,  graves,  and  monuments  therein,  this 
grant  shall  be  void. 

"  Given  under  the  common  seal  of  the  said  burial  board,  &c. 

"  Charles  Green,  clerk  to  the  board." 

In  accordance  with  this  grant,  Mrs.  Eobotham  caused  her  hus- 
band to  be  buried  in  the  said  ground,  and  erected  a  head-stone 
and  a  kerb  round  the  sides  of  the  grave,  leaving  an  open  space  at 
the  top  over  the  body  without  any  stone  or  other  covering. 

John  Harris,  the  respondent's  husband,  personally  or  by  his 
agents,  had  been  in  the  habit  of  planting  the  above-named  open 
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space  with  flowers,  from  the  year  1857  to  October,  1867,  by  the        1868 
autliority  and  at  the  charges  of  Mrs.  Robotham.  Ashbt 

At  the  quarterly  meeting  of  the  burial  board  held  in  September,  ha^is. 
1867,  it  was  resolved  that  the  board  should  undertake  the  plant- 
ing of  graves  themselves,  and  that  the  superintendent  should  have 
authority  to  prevent  other  persons  entering  the  cemetery  for  the 
purpose  of  interfering  with  such  planting ;  and  at  a  board  holden 
on  the  17th  of  September,  1867,  it  was  resolved  that  the  clerk 
issue  notices  to  the  owners  of  private  graves  planted  with  flowers, 
&c.,  informing  them  of  the  intention  of  the  board  to  undertake 
such  planting  themselves  for  the  future. 

On  the  1st  of  October,  1867,  the  clerk  of  the  board  sent  a  notice 
to  Mrs.  Bobotham  that  the  board  had  determined  to  undertake  for 
the  future  all  such  planting  and  keeping  up  through  their  officers, 
and  that  from  the  date  of  the  letter  no  other  persons  than  those 
appointed  by  the  board  would  be  permitted  to  enter  the  cemetery 
for  such  a  purpose ;  and  with  such  notice  a  list  of  prices  fixed  by  the 
board  to  be  charged  for  planting  and  keeping  up  graves,  was  sent 

In  January,  1868,  John  Harris  received  irom  Mrs.  Robotham  an 
authority  to  plant  the  grave ;  and  on  the  25th  of  that  month,  the 
respondent,  as  her  husband's  agent  and  assistant,  went  with  her 
son  to  the  burial  ground  to  the  grave,  for  the  purpose  of  planting 
the  same,  and  was  informed  of  the  order  of  the  burial  board,  and 
required  to  desist  from  planting  the  grave  or  otherwise  interfering 
with  it.  The  respondent  persisted  in  commencing  to  dig  the  open 
space  between  the  kerb-stones  and  over  the  body,  for  the  purpose 
of  sowing  flower-seeds,  and  was  forcibly  prevented  from  continu- 
ing so  to  do  by  the  appellant,  who  acted  under  the  instructions 
given  to  him  by  the  burial  board ;  and  for  this  assault  she  sum- 
moned him  before  the  justices. 

It  was  not  contended  that  the  respondent  was  digging  the  grave 
in  an  improper  manner,  or  that  she  was  about  to  sow  or  plant  ob- 
jectionable seeds,  or  that  the  appellant  used  greater  force  than  was 
necessary  to  remove  her  from  the  grave  to  prevent  her  planting 
the  same ;  and  both  parties  waived  any  objection  which  might  (by 
s.  4.6  of  the  24  &  25  Yict.  c.  160,  as  to  oflences  against  the  person) 
have  been  made  to  the  justices  hearing  and  deciding  the  case,  on 
the  assertion  of  a  right  by  either  side. 
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Harbis. 


The  respondent  contended  that  she  was  justified  nnder  the 
'  authority  of  Mrs.  Bobotham,  by  virtue  of  the  grant  made  to  her 
by  the  burial  board.  And  the  appellant  contended  that  such 
keeping  in  repair,  if  the  open  space  over  the  grave  should  be 
deemed  an  appurtenance,  or  the  planting  of  the  open  spaoe^ 
whether  an  appurtenance  or  not,  was  subject  to  such  rules,  oideiB; 
and  regulations  as  should  have  been  or  might  from  time  to  time 
be  made  by  the  board ;  and  that,  in  accordance  with  such  nsHea, 
&c.,  he  had  authority  to  prevent  her  so  planting  the  said  grave.  (1) 

The  justices,  being  of  opinion  that  the  respondent  had  a  right 
to  enter  the  burial  ground  and  plant  the  grave  under  the  aatlioritf 
of  Mrs.  Bobotham  as  the  grantee  of  the  grave,  for  the  purpose  of 
keeping  the  monument  and  its  appurtenances  in  repair,  and  that 
the  order  of  the  board  that  such  planting  should  be  done  by  no 
other  person  than  those  appointed  by  the  board,  at  a  rate  of 
charges  fixed  by  themselves,  was  unreasonable  and  beyond  He 
powers  conferred  on  them  by  s.  38  of  15  &  16  Yict  c.  85,  convicted 
the  appellant  of  the  assault  charged  against  him,  in  the  penalty  of 
l8.  and  178.  costs. 

If  the  Court  should  be  of  opinion  that  the  burial  board  was  dnlj 
authorized  to  make  a  rule,  order,  or  regulation  that  no  penon 
other  than  those  appointed  by  the  said  board  should  be  permitted 


(1)  The  following  clauses  of  the  15 
&  16  Vict.  c.  85,  were  referred  to  at 
the  hearing : — 

Section  32.  "The  parishioners  and 
inhabitants  of  such  parish  or  of  each 
of  such  parishes  shall  have  the  same 
rights  of  sepulture  in  such  burial 
ground  as  ^ey  respectively  would 
have  had  in  the  burial  ground  or  burial 
grounds  in  and  for  their  respective 
parishes,  subject  nevertheless  to  the 
provisions  herein  contained." 

Section  33.  "  Any  burial  board,  under 
such  restrictions  and  conditions  as  they 
think  proper,  may  sell  the  exclusive 
right  of  burial  either  in  perpetuity  or 
for  a  limited  period,  in  any  part  of  any 
burial  ground  provided  by  such  board, 
and  also  the  right  of  constructing  any 
vault  or  place  of  burial,  with  the  ex- 


clusive right  of  burial  therein  in  per- 
petuity or  for  a  limited  period,  ind 
also  the  right  of  erecting  and  pUdas 
any  monument,  gravestone^  tablet*  or 
monumental  inscription  in  such  boml 
ground." 

Section  38.  "  The  general  minigB- 
ment,  regulation,  and  control  of  the 
burial  grounds  provided  under  this  act 
shall,  subject  to  the  provisions  of  tins 
act  and  the  regulations  to  be  mode 
thereunder,  be  vested  in  and  exencised 
by  the  respective  burial  boards  providiiig 
the  same  :  provided  that  any  question 
which  shall  arise  touching  the  fitses 
of  any  monumental  inscription  pbooi 
in  any  part  of  the  consecrated  potika 
of  such  grounds  shall  be  determined  I7 
the  bishop  of  the  diocese.'* 
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to  enter  the  cemetery  for  the  purpose  of  planting  the  grayes,  the        1868 
conviction  was  to  be  qnashed;  otherwise,  to  stand.  Ashbt 


Powdl,  Q.Cy  for  the  appellant.  The  burial  board  had  authority 
to  make  regulations  as  to  planting  and  keeping  the  cemetery  in 
order.  This  is  expressly  conferred  upon  them  by  s.  38  of  the 
15  &  16  Vict.  c.  85.  By  the  grant  of  August,  1857,  no  interest  in 
any  land  is  conveyed  to  Mrs.  Bobotham,  but  a  mere  permission  to 
use  it  for  the  purpose  of  burial  and  of  erecting  therein  a  graye- 
stone.  If  that  inyolved  a  right  to  plant  the  grave,  it  was  only 
subject  to  such  regulations  as  the  board  might  at  any  time  there- 
after think  fit  to  make.  Section  33  recognizes  restrictions  and  con- 
ditions being  imposed  upon  the  rights  of  the  inhabitants  under  s.  32- 

[BoviLL,  C.  J.  If  the  grantee  may  be  prohibited  from  planting 
lier  husband's  grave,  she  might  equally  be  prohibited  from  visiting 

it.] 

The  regulation  in  question  was  one  which  did  not  affect  Mrs. 
Bobotham  in  pailicular,  but  affected  the  whole  cemetery,  and  was 
.rendered  necessary  by  the  neglected  and  slovenly  condition  in 
which  the  ground  had  been  before  kept 

Crraniham,  for  the  respondent.  It  was  not  competent  to  the 
burial  board  by  any  after-regulations  to  derogate  from  their  grant. 
Wliatever  regulations  the  board  may  see  fit  to  make  for  the  future, 
the  rights  of  this  grantee  depend  upon  the  terms  of  the  instrument 
under  which  she  acquired  the  grave  in  1857.  No  mere  resolution 
of  the  board  can  interfere  with  the  enjoyment  she  has  had  for  ten 
years. 

[BoviLL,  C.  J.,  referred  to  Gibson's  Codex,  453,  454,  and  1  Bum's 
EccL  Law,  272,  273.] 

That  which  was  done  here  under  the  orders  of  Mrs.  Bobotham 
may  be  justified  under  the  obligation  imposed  on  her  by  the  grant, 
to  keep  "  the  grave  with  the  appurtenances  "  in  repair. 

Powdl,  Q.C.,  in  reply.  Nothing  is  conveyed  by  this  grant  but 
the  exclusive  right  of  burial :  no  interest  in  the  soil  passed :  Bryan 
V.  Whutler,  (1)    Nor  was  any  right  of  planting  granted. 

[WiLLES,  J.  The  33rd  section  was  probably  intended  to  meet 
Jthe  difiSculty  suggested  in  Bryan  v.  Whistler.  (1)] 

(1)  8  B.  &  C.  288. 
Vol.  IIL  2  X  2 
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1868  JBoviLLy  C. J.    I  am  of  opinion  that  the  decision  of  the  magis- 

AsHBT  trates  was  correct.  The  burial  board  had  power  by  s.  33  of  the 
Ha^is.  ^^  *  ^^  ^^^'*  ^*  ^^»  under  such  restrictions  and  conditions  as  they 
thought  proper,  to  sell  the  exclusive  right  of  burial  either  in  per- 
petuity or  for  a  limited  period,  and  also  the  right  of  erecting  and 
placing  any  monument,  gravestone,  tablet,  or  monumental  inscrip- 
tion in  such  burial  ground.  Having  this  extensive  power,  the 
board  might  impose  any  restrictions  in  their  grants  which  they 
thought  fit.  When  application  was  made  by  Mrs.  Bobotham,  in 
1857,  for  a  grant  of  a  grave  for  the  burial  of  her  husband,  the 
board  granted  her  that  right  subject  to  very  limited  restrictions  or 
conditions.  They  grant  and  convey  to  her  the  right  and  privilege 
of  making  and  constructing  a  private  grave,  and  the  exclusiye 
rights  of  burial  and  interment  therein  when  made,  in  all  that 
piece  of  land  (describing  it),  in  perpetuity,  for  the  purpose  of 
burial  and  of  erecting  or  placing  therein  a  monument  or  stone. 
Then  comes  the  condition, — "But,  if  such  monument  or  stone  with 
the  appurtenances  to  be  so  erected  or  placed  shall  not  from  time 
to  time  be  kept  in  repair  by  the  owner,  according  to  such  rules, 
orders,  and  regulations  as  have  been  or  shall  from  time  to  time 
hereafter  be  made  by  the  board  for  the  management  and  regula- 
tion of  the  cemetery,  &c,,  this  grant  shall  be  void.'*  What  ms 
actually  done  was,  the  construction  of  a  private  grave,  with  a  head- 
stone and  a  kerb  round  the  sides,  the  space  over  the  grave  being 
uncovered.  It  seems  to  me  that  the  grantee  did  precisely  that 
which  the  grant  authorized  her  to  do.  She  was  bound  to  repair. 
The  degree  of  repair  must  in  all  cases  depend  upon  the  nature  of 
the  thing  to  be  repaired.  All  that  was  required  here  was  that  the 
grave  should  be  so  kept  as  not  to  offend  against  decency.  If  what 
she  did  was  not  calculated  so  to  offend,  she  was  entitled  to  do  it 
Suppose  a  man  has  the  exclusive  right  to  a  pew  in  a  church,  sub- 
ject to  a  liability  to  keep  it  in  repair :  he  would  be  entitled  to 
place  therein  lining,  cushions,  and  a  carpet,  not  because  he  has  a 
freehold  in  the  pew,  but  because  he  has  an  exclusive  right  of 
occupation.  So  of  an  exclusive  right  to  a  grave:  the  grantee 
would  be  entitled  to  plant  it,  provided  she  did  nothing  that 
was  offensive  or  unsightly.  If  I  could  have  felt  any  doubt  or 
diflSculty  in  the  matter,  it  would  be  very  much  removed  by  what 


JumBY 
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Mrs.  Bobotham  has  from  tiine  to  time  been  allowed  without  objec-       1868    • 

tion  to  do.    Haying  erected  the  headnstone  and  kerb^  she  employed 

the  respondent's  husband,  a  gardener,  to  plant  the  intervening  space 

with  flowers  and  shrubs,  and  he  or  his  agent  continued  to  plant 

and  trim  these  down  to  the  year  1867,  when  the  present  movement 

was  made  by  the  burial  board.    That  is  strong  to  shew  what  was 

the  understanding  of  the  parties.    If  the  grant  is  susceptible  of 

the  construction  which  I  put  upon  it,  the  board  clearly  had  no 

right  to  make  regulations  to  interfere  with  that  which  they  had 

granted  in  perpetuity.    I  think  the  conviction  was  quite  right. 

WiLLES,  J.  I  am  of  the  same  opinion.  The  question  seems  to 
me  to  turn  upon  the  grant  made  by  the  burial  board  in  1857.  In 
construing  that  grant,  I  think  no  regard  should  be  paid  to  the 
latter  clause  in  it ;  for,  any  subsequent  regulations  made  by  the 
board  which  would  interfere  with  the  right  granted,  would  be  repug- 
nant and  void.  They  may  make  general  rules  and  regulations  for 
tlie  mangement  of  the  cemetery,  but  not  special  rules  which  would 
derogate  from  prior  grants.  That  the  grant  of  1857  conveyed  the 
right  in  question,  is  dear.  There  are  two  sorts  of  burial.  One  is 
the  common-law  right  which  every  man  has  to  be  buried  in  the 
churchyard  of  the  parish  where  he  dies :  Com.  Dig.  Cemetery  (D.). 
That  right  is  not  an  exclusive  one.  But  there  is  another  right 
which  is  exclusive,  viz.  the  right  of  exclusive  burial  in  a  particular 
spot,  which  is  granted  by  licence  or  faculty,  and  cannot,  according 
to  Bryan  v.  WhisUer  (1),  be  granted  by  a  rector  by  parol.  That 
is  just  the  exclusive  right  created  by  the  burial  board  under  this 
act  of  parliament.  The  effect  of  the  grant  is  to  appropriate  to  the 
grantee  a  particular  place  of  burial,  and  to  convey  to  him  the  ex- 
clusive right  of  burial  in  that  place.  Any  difficulty  which  might 
have  arisen  from  the  rector's  right  to  the  profits  of  the  churchyard, 
is  entirely  excluded  by  the  character  filled  by  the  burial  board. 
The  cemetery  is  vested  in  them  only  for  the  public  benefit  The 
grantee  of  this  grave  might  have  covered  the  whole  space  with  a 
monument  or  a  slab,  which  she  would  be  entitled  and  perhaps 
bound  to  keep  in  repair :  or  she  might  do  as  she  has  done,  viz. 
place  a  head-stone  and  a  kerb,  leaving  the  intervening  space  uur 

(1)  8  B.  &  C.  288. 
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1868  covered ;  and  this  she  would  have  to  keep  in  repair.  Planting  and 
AsHBT  renewing  the  plants  as  they  perish  may  fairly  oome  within  the 
Habbib.  ^^'^  **  repair,**  as  applied  to  such  a  state  of  things.  I  cannot 
understand  why  she  might  not  plant  the  grave,  as  is  decent  and 
has  been  usual  for  centuries.  Nor  is  this  any  new  notion,  or  a 
notion  derived  merely  from  ancient  books;  but  it  is  quite  in 
accordance  with  our  own  experience.  Whenever  memorials  are 
allowed  to  be  put  up,  they  are  always  allowed  to  be  repaired  and 
decorated,  even  in  places  of  worship.  In  Com.  Dig.  CemeteTyi(C.), 
it  is  said  that,  ''if  any  one  pull  down  or  deface  a  tomb-stone 
or  monument^  the  heir  may  have  an  action  for  it.  So,  if  any 
deface  the  arms,  pennons,  &c.,  put  up  in  a  window  or  elsewhere  in 
honour  of  his  ancestor;"  for  which  is  cited,  Co.  Litt.  18.  b. 
Spooner  v.  Bretvsier  (1)  is  a  modem  instance  of  an  action  being 
maintained  for  wrongfully  removing  and  defSetcing  a  tomb-stone. 
The  proper  conclusion  appears  to  me  to  be  that  the  grant  in  ques- 
tion is,  not  merely  a  right  to  exclusive  burial  in  perpetuity,  bat 
also  of  a  licence  to  do  all  that  was  proper  and  reasonable  to  keep 
the  grave  in  a  decent  state  of  repair.  Mrs.  Bobotham  appears 
to  have  done  nothing  more ;  and  the  respondent  acted  with  her 
authority. 

Byles,  J.  I  am  of  the  same  opinion.  Upon  an  appeal  from  the 
decision  of  justices,  we  must  assume  that  they  had  before  them  all 
facts  necessary  to  enable  them  to  arrive  at  a  conclusion.  I  take 
it,  therefore,  it  appeared  that  St.  Pancras  is  a  very  populous  parish. 
There  is  no  evidence  as  to  what  was  done  between  the  years  1857 
and  1867 ;  but  there  is  abundant  evidence  of  what  the  practice  was 
in  1857.  Ordinary  parishioners  who  had  a  right  to  be  buried  in 
the  cemetery  were  entitled  to  occupy  the  land  until  time  destroyed 
their  bodies,  so  as  to  make  room  for  a  succeeding  generation.  Bat 
this  was  a  grant,  for  a  valuable  consideration,  of  the  exclusive 
right  of  interment  in  a  private  grave  in  perpetuity,  the  surface 
being  applicable  to  the  erection  of  a  monument  or  tomb-fltone  or 
to  the  cultivation  of  shrubs  and  flowers.  One  of  the  notions 
of  value  which  surviving  relatives  would  put  upon  a  grant  of  this 
sort  would  be,  that  they  might  plant  the  grave  with  their  own 

(1)  3  BiDg.  136. 
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hands,  and  from  year  to  year  renew  the  flowers.    That  was  the       1668 
usage  at  the  time  of  the  grant ;  and  the  board  had  no  power  to      asbby 
derogate  fix>m  it.    The  decision  will  be  afiSrmed  with  costs.  Habbk, 

Dectsion  affirmed^  with  costs. 

Attorney  for  appellant :  W.  Ihrrant  Cooper. 
Attorney  for  respondent :  W.  T.  Biekeits, 


THE  METROPOLITAN  BOARD  OF  WORKS,  Appellants  ;  CLEVER,  June  24. 

Respondent.  

MetropdiB  ManagemetU  Amendment  Act,  1862  (25  db  26  Vict.  c.  102),  8.  98— 

New  Street. 

Section  98  of  the  Metropolis  MaDagement  Amendment  Act,  1862,  provides  that 
no  existing  roadway  of  a  width  less^than  40  feet  shall  be  laid  out  for  building  as  a 
street  for  carrie^e  traffic,  unless  such  road  be  widened  to  the  width  of  40  feet, 
taken  half  on  either  side  of  the  centre  of  the  roadway. 

The  respondent  was  the  owner  of  land  upon  which  he  had  in  1866  erected  some 
houses,  the  gardens  in  the  rear  of  which  abutted  upon  an  ancient  lane,  and  some 
of  the  owners  of  land  adjoining  this  lane  had  in  1867  begun  to  form  it  into  a 
street  for  carriage-traffic,  within  the  meaning  of  s.  98  of  the  Metropolis  Manage- 
ment Amendment  Act,  1862.  The  respondent  himself  had  done  no  act  towards 
forming  or  laying  out  the  lane  as  a  street  for  the  purposes  of  carriage-traffic, 
otherwise  than  by  the  removal  in  1866  of  an  old  bank  and  thorn  fence  and  the 
substitution  of  an  oak  fence  three  feet  within  his  own  land,  nor  had  he  any  intention 
of  doing  any  such  act,  or  of  putting  up  any  building  fronting  towards  the  lane : — 

ITdd,  that  he  had  not  committed  any  offence  against  the  act :  and  was  not  bound 
to  set  back  his  oak  fence,  so  as  to  leave  a  space  of  20  feet  between  it  and  the 
centre  of  the  lane. 

Appeal  against  a  decision  of  a  police-magistrate^  nnder  the 
20  &  21  Vict.  c.  43. 

1.  The  respondent  is  the  lessee  for  a  long  term  of  years  of 
certain  property  situate  on  the  south  side  of  Hither  Green  Lane, 
near  to  the  Lewisham  and  Bromley  Boad,  Lewisham. 

2.  The  respondent's  property  is  bounded  on  the  north  by  Hither 
Green  Lane,  and  on  the  south  by  a  road  called  Ladywell  Park 
Boad. 

3.  Hither  Green  Lane  is  a  road  which  has  been  from  time  im- 
memorial a  public  highway,  and  has  been  from  time  to  time 
repaired  by  the  parish  authorities.    It  is  of  irregular  width,  being 
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1968       19  to  20  feet  wide  in  some  places^  and  increasing  to  23  to  24  feet 
M«TK»o-~  ^  others,  but  in  no  part  exceeding  25  feet. 
LiTAK  Board      4^  Hither  Green  Lane  has  within  the  past  year  or  thereaboats 
V.  been  formed  and  laid  out  for  building  as  a  street  for  the  purposes 

of  camage-traflflc. 

6.  The  respondent  has  erected  eleven  houses  on  his  land,  and 
placed  those  houses  so  as  to  front  the  Ladywell  Park  Koad,  which 
is  a  new  road  laid  out  for  building  purposes.  The  respondent's 
houses  have  long  narrow  strips  of  garden  behind  extending  to  the 
Hither  Green  Lane,  from  which  they  are  divided  by  an  oak  park- 
fence,  with  a  gate  to  each,  affording  an  approach  from  and  exit  to 
the  Hither  Green  Lane. 

7.  The  respondent's  houses  were  completed  about  1866 ;  and  at 
that  time  the  respondent's  land  was  divided  from  Hither  Green 
Lane  by  a  bank  and  thorn  fence  thereon.  When  the  houses  were 
completed,  the  respondent  caused  the  fence  to  be  grubbed  up  and 
the  bank  to  be  levelled,  and  set  the  line  of  the  present  oak  fencing 
about  three  feet  within  the  outermost  edge  of  the  old  bank. 

8.  The  defendant's  oak  fencing  was  placed  several  feet  within 
the  distance  of  20  feet  measuring  from  the  centre  of  the  roadway 
akmg  a  line  drawn  at  right  angles  to  the  course  of  the  street. 

9.  The  respondent  has  himself  done  no  act  towards  forming  or 
laying  out  Hither  Green  Lane  as  a  street  for  the  purpose  of 
carriage-traffic,  otherwise  than  so  £60*  as  the  removal  of  the  old 
thorn  fence,  and  erection  of  the  oak  park-fence,  may  be  such  act ; 
nor  has  he  any  present  intention  of  doing  any  such  act,  or  putting 
up  any  building  fronting  towards  Hither  Green  Lane. 

10.  Copies  of  the  information  (to  recover  penalties  from  the  re- 
spondent for  contravening  the  statute)  and  complaint  and  summons 
thereon,  and  of  the  bye-law  referred  to,  were  set  out  in  an  appen- 
dix, which  was  to  be  taken  as  part  of  the  case.  (1)    The  bye-law 

(1)  The  bye-law  as  to  the  formation  carriage-traflBc ;  twenty  feet  at  the  least 

of  new  streetB  in  the  metropolis,  made  shall  be  the  width  of  eveiy  new  street 

pursuant  to  the  statute  on  the  Ist  of  intended  only  for  foot-traffic :  Provided 

May,  1857,  applicable  to  the  case,  was  that  the  said  widths  respectively  shall 

as  follows : —  be  construed  to  mean  the  width  of  the 

2.  Forty  feet  at  least  shall  be  the  carriage  and  foot-way,  exclusive  of  any 

width  of  every  new  street  intended  for  gardens,  forecourts,  open  areas,  or  other 
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was  duly  made  by  the  appellants  in  pursuance  of  their  powers,  and 
its  yalidity  was  not  disputed. 

11.  The  appellants  contended  that,  on  the  above  facts,  the 
magistrate  ought  to  have  convicted  the  respondent ;  that  s.  98  of 
the  25  &  26  Vict  a  102  (1)  dearly  contemplates  the  street  being 
made  the  full  width  of  40  feet,  measuring  20  feet  on  each  side  of 
the  centre  line  of  the  roadway  to  the  nearest  external  wall,  fence, 
or  boundary  of  the  houses  or  land  on  each  side  of  the  street ;  that, 
for  the  purposes  of  the  act,  the  part,  whether  wall  or  fence  or 
building,  abutting  on  the  street  is  to  be  deemed  the  front,  although 
the  same  plot  of  land  may  also  abut  on  another  street,  and 
although  a  house  or  building  fronting  the  last-mentioned  street 
may  be  erected  thereon ;  that  there  need  be  no  act  by  or  intention 
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spaces  in  front  of  the  houses  or  build- 
ings erected  or  intended  to  be  erected 
in  any  street 

4.  The  measurement  of  the  width  of 
every  new  street  shall  betaken  at  a  right 
angle  to  the  course  thereof,  half  on 
either  side  from  the  centre  or  crown  of 
the  roadway,  to  the  external  wall  or 
front  of  the  intended  houses  or  build- 
ings on  each  side  thereof;  but,  when 
fisie-ooorts  or  other  spaces  are  intended 
to  be  left  in  front  of  the  houses  or 
buildings,  then  the  width  of  the  street 
ss  already  defined  shall  be  measured 
from  the  centre  line  up  to  the  fence 
railing  or  boundary  dividing  or  intended 
to  divide  such  fore-courts,  gardens,  or 
spaces  from  the  public  way. 

8.  In  case  of  any  breach  of  the  regu- 
lations contaiued  in  this  bye-law,  the 
offender  shall  be  liable  for  each  offence 
to  a  penalty  of  40s.,  and,  in  case  of  a 
continuing  offence,  to  a  further  penalty 
of  20a,  for  each  day  after  notice  thereof 
from  the  board, 

(1)  Which  enacts,  amongst  other 
things,  that  "  no  existing  road,  passage, 
or  way  being  of  a  less  width  than  40 
feet  shall  be  hereafter  (i.e.  from  the  7th 
of  August,  1862)  formed  or  laid  out  for 
building  as  a  street  for  the  purposes  of 


carriage-trafBc,  or  of  foot-traffic  only, 
respectively,  unless  such  road,  passage, 
or  way  be  widened  to  the  full  width  of 
40  feet  or  of  20  feet  respectively,  the 
measurement  of  such  width  being  taken 
half  on  either  side  from  the  centre  or 
crown  of  the  roadway  to  the  external 
wall  or  front  of  the  houses  or  buildings 
erected  or  intended  to  be  erected  on  each 
side  thereof;  but^  where  forecourts  or 
other  spaces  are  intended  to  be  left  in 
front  of  the  houses  or  buildings,  then 
the  width  shall  be  measured  up  to  the 
fence  or  boundary  dividing  or  intended 
to  divide  such  forecourts  or  spaces  from 
the  public  way;  and  such  streets  re- 
spectively shall  be  open  at  both  ends 
fVom  the  ground  upwards:  And  any 
road,  passage,  or  way  hereafter  to  be 
formed  or  laid  out  for  either  of  the  pur- 
poses aforesaid  shall  be  deemed  to  be  a 
new  street,  and  become  subject  to  all 
the  provisions  of  the  statutes  for  metro- 
polis management,  and  to  the  provisions 
and  penalties  of  and  under  any  bye- 
laws  made  or  to  be  made  in  pursuance 
thereof  in  relation  to  sewage,  drainage, 
or  paving,  or  to  width,  construction, 
surface  inclination,  and  other  require- 
ments and  particulars." 
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1868        of  the  particular  owner  to  form  or  lay  out  his  land  for  bnilding- 

MiBTBoro-~  purposes ;  but  that,  if  the  old  road  be  in  fact  formed  or  laid  out  for- 

"^  ¥^^^  building  purposes  as  a  street  for  carriage-traffic,  aU  the  land  on 

^'         each  side  situate  within  20  feet  of  the  centre  line  or  crown  of  the- 

roadway  must  be  laid  into  the  new  street  as  formed  for  building. 

12.  The  respondent  contended,  on  the  other  hand,  that^  unless^ 
and  until  some  act  of  user  or  intention  to  build  happen  or  exist  on 
the  part  of  the  individual  owner  of  land  fronting  the  new  street,  or 
unless  or  until  he  do  some  further  act  than  that  above  detailed  to 
lay  out  or  concert  in  laying  out  such-  street,  he  is  not  liable  to  be 
called  upon  to  set  back  his  fence,  leaving  a  space  of  20  feet- 
between  it  and  the  centre  or  crown  of  the  roadway ;  and  that,  paiv 
ticularly  in  the  present  case,  as  his  houses  front  to  the  Ladywell. 
Park  Koad,  the  provisions  of  s.  98  and  of  the  bye-law  do  not  extend 
to  compel  him  to  set  the  oak  fencing  back  to  the  required  dis- 
tance ;  nor  was  he  to  be  forced  thus  to  give  up  and  throw  into  the 
new  street  so  much  of  his  property  as  lay  between  the  existing 
boundary  and  the  Une  of  20  feet  measuring  from  the  centre 
or  crown  of  the  roadway  in  Hither  Green  Lane. 

The  magistrate  was  of  opinion  that  the  respondent  was  not 
liable  to  a  penalty,  and  refused  to  convict. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  line 
of  the  respondent's  oak  fencing  ought  to  be  set  back  to  a  distance 
of  20  feet  measuring  southward  from  the  centre  line  or  crown  of 
the  roadway  in  Hither  Green  Lane.  If  the  Court  should  be  of 
opinion  in  the  affirmative,  the  respondent  was  to  be  convicted 
in  the  penalty  of  408. ;  but,  if  the  Court  should  be  of  opinion  in 
the  negative,  the  decision  of  the  magistrate  was  to  be  affirmed. 

PhUbrioJc,  for  the  appellants.  The  98th  section  of  the  25  &  26 
Yict.  c.  102  contemplates  the  formation  of  new  streets  of  a  uniform 
minimum  width  of  40  feet,  if  intended  for  carriage-traffic.  The 
case  finds,  in  par.  4,  that  the  lane  in  question  has  within  the  past 
year  been  formed  and  laid  out  for  building  as  a  street  for  the  pur- 
pose of  carriage-traffic 

[WiLLES,  J.    By  whom  laid  out  ?    The  case  does  not  inform  us.] 

By  the  owners  of  the  lands  abutting  on  it.     Whether  or  not  an 

old  road  is  laid  out  for  a  new  street,  is  always  a  question  of  fact  for 
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the  magistrate:   per  Blackburn^  J.,  in  Taylor  v.  Metropdltian       1868 
Board  of  Works.  (1)  bixtbopo. 

[WnxBS,  J.    Can  it  be  said  to  be  laid  ont  as  a  new  street  until  "^^^^ 
all  the  owners  of  land  have  agreed  ?!  «. 

There  is  no  hardship  in  saying  that  the  majority  shall  bind. 
And^  that  evidently  was  the  intention  of  the  legislature.  A  great 
improyement  is  not  to  be  frustrated  by  the  obstinacy  of  an  indivi- 
dual. Each  proprietor,  in  return  for  what  he  may  be  called  upon 
to  give  up,  gets  the  advantage  of  frontage  on  a  properly  laid  out 
street  In  order  to  enable  the  board  to  put  the  act  in  force,  it 
surely  cannot  be  necessary  that  a  step  should  be  taken  by  the 
individual  owner.    This  would  render  the  act  useless. 

[WiLLES^  J.  The  respondent's  frontage  is  not  in  Hither  Green 
Lane,  but  in  Ladywell  Park  Boad.  Where  is  the  direction  in 
the  act  to  authorize  the  removal  of  an  old  fence  ? 

Btles,  J.  The  appellants,  no  doubt,  rely  upon  the  fact  stated 
in  par.  9,  viz.  the  removal  by  the  respondent  of  the  old  thorn  fence, 
and  the  substitution  of  one  of  oak.] 

Notwithstanding  the  case  of  MdropdUan  Board  of  Works  v. 
Cox  (2),  the  circumstance  of  the  respondent's  houses  not  fronting 
on  Hither  Green  Lane  makes  no  difference.  The  magistrate  in 
that  case  found  that  the  lane  in  question  had  not  been  formed  or 
laid  out  as  a  street.  This  is  by  no  means  new  legislation.  Large 
powers  are  given  to  the  surveyors  under  the  75th  section  of  the 
act,  as  well  as  under  the  18  &  19  Yict.  c.  120,  to  set  back  premises, 
in  order  to  preserve  uniformity  in  the  line  of  frontage.  Every 
individual  must  yield  to  the  common  benefit 

Coddy  for  the  respondent  MdropdUan  Board  of  Works  v. 
Cox  (2)  is  directly  in  point  Byles,  J.,  there  says :  ''The  respond- 
ent has  not  laid  out  Hob  Lane  as  a  street  for  carriage-traffic. 
He  has  done  nothing  to  Hob  Lane."  So,  here,  the  magistrate  has 
expressly  found  (in  par.  9)  that  the  respondent  has  done  no  act 
towards  forming  or  laying  out  this  lane  as  a  street  for  the  pur- 
poses of  carriage-traffic,  nor  has  he  any  present  intention  of.  doing 
80.  In  Taylor  v.  Metropolitan  Board  of  Works  (1),  the  appellant 
had  begun  to  build,  and  so  to  form  and  lay  out  the  road.  It  was  Sr 
question  of  fact  for  the  magistrate,  and  the  Court  will  not  interfere 
(1)  Law  Rep.  2  Q.  B.  213.  (2)  19  C.  B.  (N.S.)  445. 
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1868       with  his  decision.     S.  98  seems  to  assume  that  the  buildings  must 
Mktropo-    front  the  street. 
"^Z^^""      P^iIl>rieJc,  in  reply.    In  Metropolitan  Board  qf  Works  v.  Cox  (1), 
^-         the  magistrate  expressly  found  that  the  respondent  had  not  formed 
or  laid  out  Hob  Lane  for  building  as  a  street  for  carriage-traffic 
Here  the  respondent  has  removed  the  old  fence,  and  substitnted  a 
new  one.    In  Beff.  y.  Fulford  (2),  upon  the  trial  of  an  indictment 
framed  on  the  Local  Government  Amendment  Act^  1861  (24  & 
25  Vict.  c.  61,  s.  28),  for  bringing  forward  a  house  in  a  street  be- 
yond the  front  wall  of  the  houses  on  either  side,  without  the  consent 
of  the  local  board  of  health,  it  was  held  to  be  a  question  of  £Eict 
for  the  jury  whether  the  houses  formed  a  street 

WiLLES,  J.    I  am  of  opinion  that  the  decision  of  the  magistrate 
was  right  and  ought  to  be  affirmed.    That  will  be  abundantly  dear 
when  the  frame  of  s.  98  of  the  25  &  26  Yict.  c.  102,  is  considered. 
That  section  imposes  such  a  penalty  as  is  provided  by  any  bye-law 
made  under  the  Metropolitan  Management  Acts.     Hor  what? 
For  violating  the  enactment.    What  is  the  enactment  ?    It  is  that 
no  existing  road  being  of  a  less  width  than  40  feet  shall  be  hereafter 
formed  or  laid  out  for  building  as  a  street  for  the  purposes  of  car- 
riage-traffic, unless  such  road  be  widened  to  the  full  width  of  40 
feet»  the  measurement  of  such  width  being  taken  half  on  either 
side  from  the  centre  or  crown  of  the  roadway  to  the  external  wall 
or  front  of  the  houses  or  buildings  erected  or  intended  to  be  erected 
on  each  side  thereof,  or  up  to  the  fence  or  boundary.    Who  breaks 
that  enactment?    If  in  the  terms  of  the  finding  in  par.  4  of  the 
case  the  roadway  has  been  formed  and  laid  out  for  building  as  a 
street  for  the  purposes  of  carriage-traffic,  the  person  who  has  formed 
and  laid  it  out,  or  concurred  in  so  doing,  is  the  offender.    In  order 
to  enforce  a  penalty  under  the  act,  it  is  not  sufficient  to  shew  an 
offence  committed :  we  must  have  before  us  the  person  who  has 
committed  the  offence.    Has  this  respondent  done  so  ?    The  9th 
paragraph  finds  that  the  respondent  has  himself  done  no  act 
towards  forming  or  laying  out  Hither  Green  Lane  as  a  street  for 
the  purposes  of  carriage-traffic^  otherwise  than  so  &r  as  the 
removal  of  the  old  thorn  fence  and  erection  of  the  oak  park-fence 

(1)  19  C.  B.  (N.S.)  446.  (2)  33  L.  J.  (M.C)  122. 
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may  bo  such  act,  nor  has  he  any  present  intention  of  doing  any       1868 
snch  act  or  patting  np  any  building  fronting  towards  Hither  Green    Metropo- 
Lane.     All  he  has  done  therefore  is,  to  throw  a  small  portion  of  ^"/^^^^ 
his  property  into  the  road.    If  any  ofience  against  s.  98  or  the         •• 
prohibition  of  the  bye-law  has  been  committed,  it  clearly  has  not 
been  committed  by  the  respondent    This  appears  to  have  been  the 
view  taken  in  Taylor  v.  Metropolitan  Board  of  Works.  (1)    Eefer- 
ring  to  the  judgment  of  my  Brother  Blackburn  in  that  case,  it 
would  seem  that  the  person  convicted  there  was  the  person  who 
had  an  intention  to  build  on  the  line  of  the  new  street.    For  these 
reasons,  I  think  the  decision  of  the  magistrate  must  be  affirmed, 
and  with  costs. 

ByIiEs,  J.  I  am  of  the  same  opinion.  The  respondent  is  the 
owner  of  a  plot  of  land  the  rear  of  which  abuts  upon  an  old  lane 
which  some  one  had  begun  to  lay  out  as  a  street.  The  case  finds 
that  the  respondent  has  not  and  never  had  any  intention  to  build 
on  or  do  any  act  towards  forming  or  laying  out  the  street  It 
finds  that  some  other  person,  probably  more  than  one,  had  such  an 
intention.  We  cannot  take  away  any  part  of  a  man's  land,  unless 
the  plain  words  of  an  act  of  parliament  require  us  to  do  so.  I  flkid 
in  this  act  of  parliament  no  such  words.  The  case  of  Metropolitan 
Board  of  Works  v.  Coz  (2)  seems  to  me  to  be  an  authority 

directly  in  point 

Deeisian  affirmed,  unth  costs. 

Attorney  for  appellants :  W.  Wyke  Smith. 
Attorney  for  respondent :  0.  Strov^hiU. 

(1)  Law  Rep.  2  Q.  B.  213.  (2)  19  C.  B.  (N.S.)  445. 


538  COUBT  OF  COMMON  PLEAS.  [L.  R. 


1868  BRADLAUGH  v.  DE  RIN 

July  6. 


Bill  <f  Exehange^Invalid  Indortement  in  France  of  BUI  draicn  there  and 
accepted  in  England. 

A  bill  of  exchange  was  drawn  in  France  upon  and  accepted  by  the  drawee  iD 
London,  and  indorsed  in  France,  but  not  so  as  to  convey  to  the  indorsee  according, 
to  the  French  law  any  property  in  or  right  to  sue  upon  the  bill  there  in  his  own 
name : — 

Held,  per  Bovill,  G.J.,  and  Willes,  J.  (Montague  Smith,  J.,  dissenting),  that 
the  acceptor  was  not  liable  to  an  action  in  this  country  at  the  suit  of  the 
indorsee. 

Trimhey  v.  Vignier  (1  Bing.  N.  C.  151)  and  Lebel  v.  Tucker  (Law  Rep.  3  Q.B. 
77)  discussed. 

Declabatiox  on  three  bills  of  exchange  by  indorsee  against 
acceptor. 

Pleas,  traversing  the  acceptance  and  the  indorsements. 

The  cause  was  tried  before  Montague  Smith,  J.,  at  the  sittings 
in  London,  after  last  Michaelmas  Term.  It  appeared  that  the  bills 
were  drawn  in  France  upon  the  defendant  in  England,  and  were 
there  accepted  by  the  defendant.  The  last  indorsement  upon  each 
of  the  bills  was  made  in  France,  and  was  in  blank.  It  was  proyed 
that  such  an  indorsement  was  not  valid  by  the  law  of  France,  and 
that  it  did  not  transfer  any  property  in,  or  right  to  sue  upon,  the 
bills  according  to  the  law  of  France,  but  only  amounted  to  a  pro- 
curation, and  that  the  plaintiff  would  not  be  the  proper  person  to 
sue  upon  the  bills  in  France.  It  was  thereupon  contended  on  the 
part  of  the  defendant  that,  the  bill  being  a  French  bill,  the  right 
of  an  indorsee  to  sue  upon  it  could  only  be  created  by  an  indorse- 
ment valid  by  the  law  of  France. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  leave  reserved 
to  the  defendant  to  move  to  enter  the  verdict  for  him. 

Keane,  Q,G.,  in  Hilary  Term  last,  obtained  a  rule  nisi. 

Luniley,  in  Trinity  Term,  shewed  cause.  The  bills,  though 
drawn  abroad,  were  English  bills.  They  were  directed  to  the 
drawee  in  England,  and  were  by  him  accepted  generally  in 
England;  consequently  an  indorsement  good  according  to  the 
English  law  was  sufficient  to  enable  the  indorsee  to  sue  upon  them 
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here.  The  interpretation  of  a  contract  is  governed  by  the  place  1868 
•where  the  contract  is  made :  the  mode  of  suing  must  be  governed  bradlaugh 
by  the  law  of  the  country  where  it  is  sought  to  be  enforced.  In  jj^bik 
Trtmhetf  v.  Vignier  (1),  where  a  promissory  note  was  made  by  the 
defendant  in  France,  and  there  indorsed  in  blank  by  the  payee, 
the  maker  and  payee  both  at  the  times  of  making  and  indorsing 
the  note  being  domiciled  there,  it  was  held  that,  as  no  action  could 
have  been  maintained  upon  the  note  in  the  French  courts  of  law 
in  the  name  of  the  indorsee,  the  indorsement  according  to  the  law 
of  France  operating  as  a  procuration  only,  and  not  as  a  transfer, 
so  no  action  could  be  maintained  by  him  in  our  courts.  But,  in 
Tjehd  V.  Tucker  (2),  where  the  bill  was  drawn,  accepted,  and  pay- 
able in  England,  it  was  held  that  a  blank  indorsement  made  in 
Prance  by  a  person  domiciled  there  enabled  the  indorsee  to  sue 
the  acceptor  in  this  country.  That  case  would  have  been  exactly 
in  point  but  for  the  fact  that  these  bills  were  drawn  in  France.  But, 
for  the  purpose  of  charging  the  acceptor,  that  fact  makes  no  differ- 
ence. In  Story  on  Bills,  s.  131,  it  is  said :  **  In  respect  to  foreign 
bills  of  exchange,  they  are  generally,  as  to  their  validity,  nature, 
interpretatioD,  and  effect,  governed  by  the  laws  of  the  state  or 
-country  where  the  contract  between  the  particular  parties  has  its 
origin.  The  contract  of  the  acceptor  is  governed  by  the  law  of  the 
place  of  his  acceptance,  as  to  the  drawer,  the  payee,  and  every 
subsequent  holder,  unless  he  accepts  in  one  place  payable  in 
another  place;  for,  in  the  latter  case,  the  law  of  the  place  where 
the  bill  is  payable  will  govern  in  regard  to  the  same  parties."  In 
8.  133,  dealing  with  Trimhey  v.  Vignier  (1),  the  learned  author 
says :  *^  The  Court  on  that  occasion  said  that  the  question  as  to  the 
transfer  was  a  question  of  the  true  interpretation  of  the  contract^ 
and  was  therefore  to  be  governed  by  the  law  of  France,  where  the 
<x>ntract  and  indorsement  were  made."  Here,  however,  the  con- 
tract of  the  acceptor  is  governed  by  the  law  of  the  place  of  accept- 
ance and  payment.  Lush,  J.,  in  Lehel  v.  Tucker  (3),  says :  "  The 
judgment  in  Trimhey  v.  Vignier  (1)  proceeds  on  the  ground  that 
the  contract,  that  is,  the  contract  of  the  maker  of  the  note,  having 
been  made  in  France,  must  be  governed  by  the  law  of  France. 

(I)  1  Bi*?-.  N.  C.  161.  (2)  Law  Rep.  3  Q.  B.  77. 

(3)  Liw  Rep.  3  Q.  P.  at  p.  85. 
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1868  So  here^  the  contract  of  the  acceptor,  haying  been  made  in 
Bbadlauoh'  England,  must  be  governed  by  the  English  law.  It  wonld  be 
anomalous  to  say  that  a  contract  made  in  this  country  could  be 
affected  by  the  circulation  and  negotiation  in  a  foreign  country  of 
the  instrument  by  which  the  contract  is  constituted.  The  origiDal 
contract  cannot  be  varied  by  the  law  of  any  foreign  country 
through  which  the  instrument  passes."  Aiid  see  Byles  on  Bills, 
8th  ed.  370. 

[WiLLES,  J.,  referred  to  Hirsehfeld  v.  Smith  (1),  where  Erie,  C J., 
says :  *'  As  regards  the  protest  and  notice  of  dishonor,  the  place 
where  the  bill  is  payable  governs.*'] 

In  Lebd  v.  Tutcker  (2),  Lush,  J.,  says :  '*  The  contract  of  the 
acceptor,  if  expanded  in  words,  is,  *  I  undertake  at  the  maturity  of 
the  bill  to  pay  the  person  who  shall  be  the  holder  under  an 
indorsement  from  you,  the  payee,  made  according  to  the  law- 
merchant.'  How  can  that  contract  of  the  acceptor  be  varied  bj 
the  circumstance  that  the  indorsement  is  made  in  a  country  where 
the  law  is  different  from  the  law  of  England  ?  The  bill  retams  its 
original  character ;  it  remains  an  inland  bill  up  to  the  time  of  its 
maturity,  and  is  negotiable  according  to  the  English  law." 

[WiLLES,  J.,  referred  to  Nougier  des  Lettres  de  Change,  voL  L 
p.  364,  §  412.  (3)] 


(1)  Law  Rep.  1  C.  P.  340,  349. 

(2)  Law  Rep.  3  Q.  B.  at  p.  84. 

(3)  The  passage  referred  to  is  as 
follows : — "  Le  Code  de  Commerce  con- 
tient  une  lacune  qu'il  est  important  de 
signaler.  Aucmie  de  ses  dispositions 
ne  determine  le  cas  que  Ton  doit  faire^ 
en  France,  d'effets  n^gociables  passes  k 
r^tranger,  et  couyerts  d'endossements 
000908  dans  des  foimes  particuli^res. 
Sur  ce  point,  cependant,  des  regies  pr^ 
cises  ^taient  indispensables ;  car  d*em- 
barrassantes  questions  peuvent  s'^ever. 
Dans  le  silence  de  la  loi,  il  faut  recourir 
aux  prindpes  g^n^raux  du  droit  et  aux 
usages  oommerciaux.  Une  maxime 
domine  toute  la  mati^re ;  c'est  celle  qui 
dit  que  Locus  regit  actum.  Quand  il 
s'agit  de  manages,  de  testaments,  ou 
d'auires  oontrats  fait  en  pays  Strangers, 


la  loi  particuli^re  du  lien  r^gle  la  forme 
particuli^re  de  Tacte,  qui  est  valaUe  en 
France  pourvu  qu'  on  y  retronve  la 
conditions  substantielles  et  d*ordre 
public.  Pareillement  dans  les  lettres 
de  change,' qui  sent  des  actes  du  droit 
des  gens,  il  est  juste  de  faire  Tapplica- 
tion  de  cette  maxime,  de  tenir  compte 
des  legislations  ^trang^res,  et  de  les 
admettre  avec  leur  formes  sp^ciales, 
lorsque  Ton  y  rencontre  les  caract^ra 
qui  sont  de  rigueur  chez  nous.  Dans 
les  endossements,  les  formalitds  pre- 
scrites  sont  arbitraires,  en  oe  sens  qu*0D 
pent  les  modifier  sans  alt^rer  le  contrst 
de  change  et  sans  le  d^truire.  Flar 
exemple,  la  date  est  voulue  en  France; 
dans  certains  lieux,  son  omission  est 
autorizde ;  un  endossement  Tenant  sans 
date  de  Tun  de  ces  lieux,  aoiait  oours  et 
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Eeane,  Q.a,  and  0.  W.  Wood,  in  support  of  the  rule.    If  the        1868. 
bills  in  question  had  been  accepted  as  well  as  drawn  in  France,   BKADLAraH 
the  bill  would  have  been  a  foreign  bill,  and  the  law  of  France      pg  bin. 
would  govern  the  case :  Trimhey  v.  Vignier.  (1)    LAel  v.  Tucker  (2) 
proceeds  upon  the  ground  that  the  bill  was  entirely  an  inland  bill, 
and  therefore    an   indorsement  valid   according  to  the  law  of 
England  was  sufScient  to  pass  the  property  as  well  as  the  right 
to  sue  here.    These  bills,  however,  though  accepted  in  England, 
must  clearly  be  treated  as  foreign :  Byles  on  Bills,  8th  ed.  379. 
The  contract  of  the  acceptor  is,  to  pay  the  bill  to  the  drawer  or  to 
one  holding  under  a  legal  indorsement.    If  these  biUs  are  to  be 
treated  as  foreign  bills,  the  judgment  of  this  Court  in  Trimbey  v. 
Viffnier  (1)  applies. 

[Montague  Smith,  J.  In  BothschUd  v.  Currie  (3),  the  bill  was 
drawn  in  England,  in  favour  of  the  defendant,  on  a  house  in  Paris, 
and  payable  there.  The  defendant  indorsed  it  to  the  plaintiff, 
both  being  domiciled  in  England.  And  the  Court  say  that,  as  it 
is  a  French  bill,  they  ought  to  be  guided  by  the  law  of  France. 
Here,  the  bills  ^ere  drawn  in  France,  but  accepted  and  payable 
here.    They  are  therefore  English  bills.] 

In  that  case  the  question  turned  upon  whether  or  not  there  had 
been  due  notice  of  dishonour.  Here,  the  plaintiff's  title  to  sue,  if 
acquired  at  all,  is  acquired  in  France,  and  therefore  he  can  have 
no  title  if  none  is  acquired  by  the  law  of  France.  In  Story's 
Conflict  of  Laws,  §  316a,  the  author,  after  stating  what  is  required 
in  France  to  make  an  indorsement  a  valid  transfer,  says :  "  Now, 
let  us  suppose  a  note  made  in  Paris,  payable  to  the  order  of  the 
payee,  and  he  should  there  indorse  the  same  in  blank,  without  the 
prescribed  formalities,  and  afterwards  the  holder  should  sue  the 
maker  of  the  note  in  another  country,  for  example,  in  England, 
where  no  such  formalities  are  prescribed ;  the  question  would  arise 
whether  the  holder  could  recover  in  such  a  suit  in  an  English 
court  upon  such  an  indorsement  It  has  been  held  that  he  can- 
not"   He  then  cites  Trinibey  v.  Viffnier  (1),  and  proceeds :  "  And 


valeur,  parceque  romission  n'emp^che  lettre." 

l>as  le  contrat  de  change,  et  que  l*en-  (1)  1  Bing.  N.  0. 151. 

dossement  n'est  qu'un  mode  de  cession  (2)  I^w  Rep.  3  Q.  B.  77. 

inddpendant   de    la  perfection  de    la  (3)  1 Q.  B.  43. 
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'  1868  this  decision  seems  to  be  founded  in  the  true  principles  of  inter- 
Bbadlaugh  national  jurisprudence ;   for,  it  relates,  not  to  the  form  of  the 

De  Bin.     remedy,  but  to  the  interpretation  and  obligation  of  the  contract 

created  by  the  indorsement,  which  ought  to  be  governed  by  the 

law  of  the  place  of  indorsement."    The  judgment  of  Lush,  J.,  in 

Lebd  V.  Tucker  (1),  properly  understood,  is  in  the  defendant's 

favour. 

Cur.  adv.  wlL 

July  6.  The  judgment  of  Bovill,  C.J.,  and  Willes,  J.,  was 
delivered  by 

Willes,  J.  This  was  an  action  by  the  alleged  indorsee  of  a  bill 
of  exchange  drawn  in  France  upon  and  accepted  by  the  defendant 
in  England,  and  in  France  indorsed  in  blank  to  the  plaintiff,  who 
sued  thereon  in  his  own  name,  and  had  a  verdict,  subject  to  leare 
reserved  to  enter  a  nonsuit,  upon  the  ground  that,  by  the  law  of 
France,  an  indorsement  in  blank  does  not  transfer  any  property  in 
or  right  to  sue  upon  the  bill,  but  amounts  to  a  procuration  only, 
according  to  the  138th  article  of  the  Code  de  Commerce.  A  role 
was  accordingly  granted,  and  the  question  was  argued  last  term, 
before  the  Lord  Chief  Justice,  Mr.  Justice  Montague  Smith,  and 
myself,  when  we  took  time  to  consider. 

Where  a  bill  is  accepted  as  well  as  drawn  in  France,  there, 
according  to  Trimbey  v.  Vignier  (2),  the  law  of  France  must  pre- 
vail, and  the  indorsement  in  blank  is  insufficient  to  give  a  right  of 
action  here.  Where  the  bill  is  drawn  as  well  as  accepted  in 
England,  there,  according  to  LAd  v.  Tucker  (3),  the  indorsement 
in  blank  is  valid  for  all  puiposes  here. 

The  present  is  an  intermediate  case,  the  acceptance  being 
English,  but  the  bill  being  a  French  bill  in  its  inception,  and, 
according  to  our  law,  considered  foreign  for  the  purpose  of  protest, 
so  that,  without  formal  protest  by  a  notary,  no  action  could  be 
maintained  against  the  drawer  (see  Byles  on  Bills,  9th  ed.  209),  as 
it  can  upon  £tn  inland  bill  upon  simple  presentment  and  notice  of 
dishonour.  And,  as  against  the  drawer,  there  can  be  no  doubt  that 
the^general  rule,  that  the  formalities  of  acts  are  governed  by  the 

(1)  Law  Rep.  3  Q.  B.  77.  (2)  1  Bing.  N.  C.  15L 

(3)  Law  Rep.  3  Q.  B.  77. 
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law  of  the  place  (locus  regit  actum),  would  apply,  and  that  a  blank        1868 
indorsement  was  therefore  insufficient  to  transfer  the  bill  or  to  bbadlatoh 
give  a  light  of  action.  .^  ^^ 

The  argument  for  the  plaintiff  was,  in  effect^  that  the  contract 
of  the  acceptor  was,  to  pay  to  any  person  holding  the  bill  by  indorse- 
ment in  the  form  sufficient  by  the  English  law,  and  that  he  was 
entitled  and  liable  to  pay  accordingly. 

On  the  ])art  of  the  defendant  it  was  answered,  that  the  acceptor 
is  no  doubt  entitled  to  pay  upon  a  blank  indorsement,  because  it 
amounts  to  a  procuration,  at  all  events  until  countermand  and  notice ; 
but  that  he  can  only  be  liable  to  an  action  either  at  the  suit  of  the 
drawer  or  a  person  claiming  under  the  drawer  by  an  indorsement 
which  as  against  the  drawer  transfers  the  right  to  the  bill ;  that  his 
contract  is,  to  pay  the  drawer  or  the  person  to  whom  the  drawer 
has  made  a  valid  transfer  of  his  rights ;  that  no  intention  to  make 
such  transfer  can  in  this  case  be  imputed  to  the  drawer;  and  that, 
without  such  intention,  the  mere  writing  of  his  name  is  inope- 
rative: Marston  v.  AUen.  (1) 

Upon  consideration,  the  Lord  Chief  Justice  and  myself  think 
the  arguments  for  the  defendant  must  prevail.  No  authority  was 
cited,  nor  can  we  find  any,  to  shew  that  there  may  be  a  partial  in- 
dorsement of  a  bill  of  exchange.  It  certainly  cannot  be  indorsed 
so  as  to  allow  of  an  action  by  the  indorsee  for  part  of  the  amount, 
and  by  the  indorser  as  to  the  residue.  The  indorsement  must  be 
good  for  the  whole  or  none.  And  the  same  rule  against  splitting 
the  liability  upon  the  bill  by  a  partial  indorsement  (see  Byles  on 
Bills,  9th  ed.  167)  seems  equally  to  forbid  an  indorsement  which 
shall  be  effectual  to  transfer  the  right  of  action  against  the  accep- 
tor, but  not  the  drawer's  right  to  the  bill  or  any  action  against 
him.  The  indorsement  of  a  bill  without  recourse,  though  it  give 
no  right  of  action  against  the  indorser,  does  transfer  all  his  right  of 
action  upon  the  bill,  and  is  therefore  no  exception  to  this  rule.  It 
would  be  anomalous  that,  in  case  of  a  French  draft,  the  alleged 
indorsee  should  be  able  to  sue  in  England  as  upon  a  transfer  from 
the  French  drawer  in  France,  when  the  drawer  is  not  bound  by 
such  indorsement,  and  might  sue  in  his  own  name,  treating  the 
possession  of  the  alleged  indorsee  as  that  of  his  agent. 

(1)  8  M.  &  W.  494. 
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1868  The  Lord  Chief  Justice  and  myself  are,  for  these  reasons,  of 

Bradlauoh  opinion  that  the  case  is  governed  by  Trimbey  v.  Vignier  (1),  and 
Dk  RiN.     *^^*  ^®  ^^®  ^^^  ^  nonsuit  ought  to  be  made  absolute. 

Montague  Smith,  J.  This  action  is  brought  by  the  holder 
against  the  acceptor  of  a  bill  of  exchange  drawn  in  France  and 
accepted  in  England ;  and  the  question  arises  whether  one  of  the 
indorsements  of  the  bill  made  in  France,  not  in  accordance  with 
the  law  of  France,  but  sufficient  according  to  the  law  of  England, 
is  a  good  indorsement  as  against  the  acceptor.    I  think  it  is. 

T}ie  contract  of  the  acceptor  is  made  here,  and  is  to  be  per- 
formed here ;  and,  according  to  well-known  principles,  the  contract 
of  the  acceptor  would  be  govem^d  by  the  law  of  England,  unless 
there  is  something  in  the  nature  of  the  contract  on  a  bill  of 
exchange  which  creates  a  difference.  Now,  the  contract  of  the 
acceptor  is  made  with  the  drawer  to  pay  the  bill  at  maturity  to 
him  or  his  payee  or  indorsee  (as  the  case  may  be),  or  to  the  ulti- 
mate indorsee  or  holder.  The  original  contract  to  pay  no  doubt 
passes,  by  the  law  merchant,  by  assignment.  Superadded  contracts 
may  and  do  arise  between  the  indorsers  and  those  taking  from 
them,  inter  se ;  but  the  original  contract  remains  as  against  the 
acceptor.  That  contract  in  this  case  is  an  English  contract ;  and 
it  seems  to  me  the  drawer  and  the  indorser  transfer  it  as  an 
English  contract,  and  can  confer  by  transfer  no  right  to  any 
indorsee  to  treat  it  otherwise  than  as  an  English  contract,  as 
against  the  acceptor.  If  so,  it  then  comes  to  the  question  what 
the  English  contract  of  the  acceptor  really  is.  Is  it  a  contract  to 
pay  upon  indorsements  good  by  the  law  of  France  ?  or  good  by  the 
law  of  the  country  where  the  indorsements  happen  to  be  made  ?  or 
upon  indorsements  good  and  sufficient  by  English  law  ?  It  seems 
to  me  the  last  is  the  contract,  and  that  the  acceptor  agrees  to  pay 
to  whomsoever  is  constituted  the  holder  accordiug  to  English  law. 
I  cannot  think  that  the  £act  that  the  bill  was  drawn  in  France, 
and  not  in  England,  makes  an  essential  difference  on  this  point. 
It  was  an  accident  that  the  indorsement  in  question  was  made  in 
France.  Suppose  this  bill  had  been  indorsed  at  Vienna,  what  law 
was  then  to  prevail  ?  It  might  be  the  law  of  Austria,  but  it  would 

(1)  1  Ring.  N.  C.  161. 
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not,  I  apprehend,  be  the  law  of  France.  The  real  question  seems  1868 
to  resolve  itself  into  this,  whether  the  manner  of  indorsement  of  a  bbadi.augh~ 
bill  accepted  in  England  and  payable  here,  is  to  be  governed  by  db  bw. 
the  law  of  the  foreign  country  where  it  happens  to  be  made,  or  by 
English  law.  This  point  appears  to  have  been  decided  by  the 
•Court  of  Queen's  Bench,  in  the  late  case  of  Lebd  v.  Tucker  (1), 
where  it  was  held  that  an  indorsement  made  in  France  of  a  bill 
drawn  and  accepted  in  England,  and  which  was  invalid  by  French 
law,  but  sufiScient  according  to  English  law,  entitled  the  indorsee 
to  maintain  an  action  against  the  English  acceptor.  It  is  true 
that,  in  that  case,  the  bill  was  drawn  in  England ;  but  there  does 
not  seem  suGScient  reason  for  holding  that  that  fact  constitutes  the 
essential  distinction  with  regard  to  the  sufficiency  of  an  interme- 
diate indorsement,  as  against  the  acceptor.  It  would  seem  that 
either  the  law  of  the  coimtry  where  the  bill  is  accepted  and  pay- 
able, or  where  it  is  indorsed,  must  prevail;  and  the  Court  of 
Queen's  Bench  has  held  that  the  former  law  governs. 

Agreeing,  as  I  do,  with  that  decision,  and  thinking  that  in  sub- 
stance it  governs  this  case,  I  do  not  consider  it  necessary  to  go 
through  the  authorities  which  were  cited  before  that  Court. 

I  should  have  given  this  judgment  with  more  hesitation,  opposed 
as  it  is  to  that  of  my  Lord  and  my  Brother  Willes,  but  for  the  sup- 
port which  I  think  it  receives  from  the  decision  of  the  Court 
of  Queen's  Bench.  I  own  also  I  give  it  with  less  reluctance  than 
I  should  otherwise  feel,  because  it  seems  to  me  that  it  would  place 
the  acceptors  of  bills  in  a  position  of  great  difficulty  and  peril,  if 
the  law  of  the  country  of  the  indorsement^  whatever  it  may  be, 
and  not  the  law  of  the  place  of  acceptance  and  payment^  is  to 
govern. 

For  these  reasons,  I  think  the  plaintiff  is  entitled  to  keep  his 
verdict,  and  that  the  rule  ought  to  be  discharged. 

Bute  absolute  to  enter  a  noneuii. 

Attorneys  for  plaintiff:  Heath  dk  Parker. 
Attorneys  for  defendant :  Leu^is  &  Wateon. 

(1)  Law  Rep.  3  Q.  B.  77. 
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1868  RIXON  AND  Another,  Executors  of  Thomas  Farkoomb,  Deceased, 

/t^y  6.  V.  JAMES  EMARY  and  FRANCES  BMARY. 


Debtor  and  CreditorSankrupicy  Act,  1861  (24  <fe  25  Vict.  c.  134),  ».  192— Cbm- 
position  Deed — Joint  and  separate  Creditors — Pleading^ — Departure. 

To  an  action  on  a  promissory  note,  the  defendants  James  and  Fiances  pleaded 
a  deed  nnder  s.  192  of  the  Bankruptcy  Act,  1861,  whereby,  after  reciting  that 
they  had  carried  on  business  in  partnership,  all  their  property  was  asdgned  to 
trustees  in  trust  to  pay  a  composition  to  the  joint  creditora  of  the  two  and  to  the 
separate  creditors  of  James ;  and  the  plea  averred  that  the  requisite  majority  in 
number  and  value  of  the  joint  creditors  of  the  two  defendants  and  of  the  separate 
creditors  of  James  had  assented  to  the  deed ;  that  there  were  no  separate  creditors 
of  Frances ;  and  that  all  things  had  been  done  to  make  the  deed  binding  on  all  the 
creditors. 

The  plaintififs  replied,  setting  out  the  promissory  note  declared  on,  which  was 
the  joint  and  several  note  of  the  two  defendants^ — the  defendants  rejoined  that  the 
note  vras  given  on  account  of  and  by  way  of  security  for  a  debt  due  to  the  plain- 
tiffs  from  the  defendants  jointly.  On  demurrers  to  the  pleas  and  replications  and 
rejoinders  respectively : — 

Held,  by  Byles,  Keating,  and  Montague  Smith,  JJ.  (Bovill,  C.J.,  dissentmg), 
that,  there  being  no  separate  creditor  of  Frances  distinct  from  the  joint  creditors, 
but  only  a  liability  on  her  part  to  be  sued  separately  upon  a  note  given  by  way 
of  security  for  a  joint  debt,  the  deed,  which  discharged  the  joint  debt,  necessarify 
discharged  the  several  liability  also. 

Heldf  by  Bovill,  C  J.,  that  the  effect  of  the  note  being  to  create  a  separate  legal 
debt  on  the  part  of  Frances,  the  deed  was  no  discharge  as  to  that  debt ;  and  that,  as 
the  deed  did  not  bind  all  the  creditors,  it  did  not  bind  any  non-assenting  creditoca. 

Held,  further,  that  the  replication  was  no  departure,  as  it  did  not  set  up  the  sepa- 
rate liability  as  the  cause  of  action,  but  only  for  the  purpose  of  defeating  the  plea, 
and  thus  maintaining  the  cause  of  action  stated  in  the  declaration. 

Declaration  upon  a  promissory  note,  whereby  the  defendants 
promised  to  pay  to  Thomas  Famcomb  (the  plaintiff's  testator), 
bOOly  with  interest.  Also  counts  for  money  lent,  money  paid,  in- 
terest, and  accounts  stated. 

The  defendants  severed  in  their  defence,  but  pleaded  substan- 
tially in  the  same  manner.  The  fourth  plea  set  up  a  deed  under 
8.  192  of  the  Bankruptcy  Act,  1861  (24  &  25  Vict  c.  134),  made 
between  James  Emary  of  the  first  part,  Frances  Emary  of  the 
second  part,  trustees  of  the  third  part,  and  "  the  several  persons, 
companies,  and  partnership  firms  who  are  creditors  of  James 
Emary,  or  who  would  be  entitled  to  prove  under  the  adjudication 
of  bankruptcy  against  him  had  such  been  made  on  the  day  of  the 
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date  of  these  presents^"  of  the  fourth  part  This  deed  recited  that  1868 
James  Emary  had  for  some  time  past  carried  on  business  and  had  Bixoir 
become  indebted  and  unable  to  pay  in  full ;  that  until  a  recent 
period  he  had  earned  on  the  business  of  an  hotel-keeper  jointly 
with  his  sister  Frances  Emary,  and  the  lease  of  the  hotel  was  the 
joint  property  of  James  and  Frances  Emary ;  that  Frances  Emary 
had  lately  by  deed  assigned  all  her  share  and  interest  in  the  lease 
and  in  all  other  the  property  which  belonged  or  was  considered  to 
belong  to  her  jointly  with  James  Emary,  and  in  connection  with 
the  hotel,  to  James  Emary  absolutely,  in  consideration  of  his  cove- 
nant to  pay  all  debts  for  which  James  and  Frances  Emary  were  or 
might  be  held  jointly  liable  in  respect  of  the  business  so  carried  on 
by  them  jointly ;  that  those  of  the  creditors  to  whom  such  last- 
jnentioned  debts  were  owing  had  agreed  in  consideration  of  the 
assignment  thereinafter  made  by  James  Emary  of  all  his  estete 
(including  the  premises  so  assigned  to  him  by  Frances  Emary)  to 
release  Frances  Emary  (she  having  no  separate  estete)  from  the 
same  debte ;  and  that  James  Emary  had  proposed  to  assign  all  his 
property  to  the  trustees^  upon  trust  to  realize  the  same,  and  pay  to 
the  creditors  respectively  a  composition  of  8a.  in  the  pound  in  full 
discharge  of  their  respective  debts.  The  deed  then  assigned  to  the 
trustees  all  the  real  and  personal  estete  and  effecto  of  James  Emary, 
upon  trust  to  pay  the  composition,  and  the  surplus,  if  any,  to  James 
.Emary.  In  consideration  of  the  assignment  thereinbefore  con- 
tained, the  creditors  released  James  Emary  from  the  debte  due  to 
them :  and,  for  the  same  consideration,  such  of  the  creditors  as 
were  creditors  of  James  Emary  and  Frances  Emary  jointly  in 
•respect  of  the  business  carried  on  by  them  jointly,  released  Frances 
Emary  from  the  debte  due  to  such  last-named  creditors  in  respect 
of  the  last-named  business.*'  Proviso  that  the  deed  should  not 
.prejudice  or  affect  the  righte  or  remedies  of  the  creditors  against 
imy  surety,  but  nevertheless  if  such  security  should  be  enforceable 
against  James  Emary  or  his  estete  or  effects,  the  creditor  (unless 
he  should  consent  to  abandon  his  security)  should  be  entitled  to 
receive  the  composition  upon  so  much  only  of  his  secured  debt  as 
might  remain  after  such  security  should  have  been  realized,  or 
after  credit  should  have  been  given  for  the  full  value  thereof.  The 
jplea  then  averred  that  there  were  no  separate  creditors  of  Frances 
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1868  Emary^  and  that  a  majority  in  number  representing  three-fotirths 
BizoN  i^  value  of  the  joint  creditors  of  the  defendants  whose  debts 
■gji^^y  amounted  respectively  to  lOi  and  upwards,  had  in  writing 
approved  of  and  assented  to  the  deed,  and  that  a  majority  in 
number  representing  three-fourths  in  value  of  the  separate  cre- 
ditors of  the  defendant  James  Emary  whose  debts  amounted 
respectively  to  lOZ.  and  upwards,  had  in  writing  approved  of  and 
assented  to  the  deed ;  and  then  followed  the  usual  averments  as  to 
execution,  attestation,  and  registration  of  the  deed  and  delivery  of 
possession  to  the  trustees,  and  performance  of  all  conditions  to 
render  the  deed  valid,  and  to  release  the  defendants. 

Demurrer  and  joinder. 

Beplication,  that  the  promissory  note  in  the  declaration  men- 
tioned was  and  is  in  the  words  and  figures  following,  that  is  to 
say, "  Hastings,  March  26, 1856.  We  jointly  and  severally  promise 
to  pay,"  &c.  (signed)  James  Emary,  Frances  Emary ;  and  that  the 
said  James  Emary  and  Frances  Emary  were  the  defendants. 

Demurrer  to  the  replication,  on  the  ground  that  the  deed  releases 
the  defendant,  James  Emary,  from  all  his  debts  ;  and  also  on  the 
ground  that  the  replication  was  a  departure  from  the  declaration 
in  setting  up  the  defendants'  separate  liability  on  the  note. 
Joinder  in  demurrer  and  issue. 

Bejoinder,  that  the  promissory  note  was  made  for  and  on  account 
of,  and  as  and  by  way  of  security  for,  a  debt  due  to  the  plainti& 
from  the  defendants  jointly  in  respect  of  the  business  formerly 
carried  on  by  them  jointly  as  aforesaid,  and  not  for  or  on  any  other 
account  or  consideration  whatsoever. 

Demurrer  on  the  ground  that  the  rejoinder  tended  to  raise  an 
immaterial  issue.    Joinder. 

Horace  Lloyd,  Q,G.  (Baymond  with  him),  for  the  plain  tifis.  A 
deed  of  composition  under  s.  192  of  the  Bankruptcy  Act,  1861, 
(24  &  25  Vict.  c.  134),  must  embrace  all  creditors,  separate  as  well 
as  joint :  Andrew  v.  MacMin  (1) ;  Be  Olen.  (2)  The  same  principle 
had  already  been  laid  down  in  Norton  v.  Shakespeare  (3),  under  the 
5  Geo.  2,  c.  30,  s.  9,  and  in  Ex  parte  Calvert  (4),  under  the  12  &  13 

(1)  34  L.  J.  (Q.B.)  89.  (3)  15  East,  619. 

(2)  Law  Rep.  2  Ch.  App.  670.  (4)  27  L.  J.  (Bk.)  42. 
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Yict  c  106,  8.  224.    All  the  debtors  and  all  the  creditors  must  be        1868 

bound  by  the  deed.    This  deed,  therefore,  affords  no  defence,  be-      r^ 

cause  the  separate  debt  of  Frances  is  not  included  in  the  deed,     g^^^^y 

The  deed  therefore  does  not  purport  to  bind  all  the  creditors  of  the 

defendants^  and  consequently  it  does  not  bind  any  of  the  creditors 

who  do  not  assent  to  it 

BroiDn,  Q.O.  {H.  James  with  him),  contra.    The  deed  releases 

the  joint  and  separate  debts  of  James  Emary  and  the  joint  debts 

of  Frances ;  and  the  plea  avers  that  there  were  no  separate  debts  of 

Frances  at  the  date  of  the  deed.    The  replication  does  not  in  terms 

traverse  that,  but  states  that  the  note  declared  on  was  a  joint  and 

several  note  of  James  and  Frances.    But^  having  elected  to  treat 

the  note  as  joint  by  so  declaring  on  it,  the  plaintiffs  cannot  retrace 

their  stepsf,  and  now  rely  on  it  as  creating  a  several  liability  in 

Frances.    It  would  in  effect  be  a  departure :  Com.  Dig.  Election 

(C.  2);    Co.  Litt.  146  a;    Ex  parte  Bowlandson  (1);  Ward  v. 

Day  (2);  1  Ch.  PI.  50,  51. 

Baymond,  in  reply. 

Cur.  adv.  vttU. 

July  6.  The  judgment  of  the  majority  of  the  Court  (Byles, 
Keating,  and  Montague  Smith,  JJ.)  was  delivered  by 

Montague  Smith,  J.  V^e  are  of  opinion  that  the  pleas  fourthly 
pleaded  by  the  defendants  respectively  are  good.  To  the  deed 
therein  set  out  both  the  defendants  are  parties,  and  an  assignment 
of  property  is  made  by  the  deed  to  trustees,  in  trust  to  seU,  and  to 
pay  a  composition  of  Ss.  in  the  pound  upon  their  debts  to  the  joint 
creditors  of  the  two  defendants,  and  to  the  separate  creditors  of 
James,  in  discharge  of  such  debts. 

The  pleas  allege  that  Frances  had  no  separate  creditors,  and 
also  that  the  requisite  majority  in  number  and  value  of  the  joint 
creditors  of  the  defendants,  and  of  the  separate  creditors  of  Jame& 
had  assented  to  the  deed.  It  appears  to  us  that  this  deed,  under 
the  circumstances  alleged  in  the  plea,  is  a  valid  deed,  binding  on 
all  the  creditors  of  the  two  defendants,  under  the  192nd  section  of 
the  Bankruptcy  Act,  1861,  although  it  does  not  refer  in  express 

(1)  3  P.  Wms.  405. 
(2)  4  B.  &  S.  337 ;  33  L.  J.  (Q.B.)  3,  254. 
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1868        terms  to  the  separate  creditors  of  Frances ;  for  the  plea  aveis  that 

Hoot      she  had  no  such  creditors. 

^^^^  The  plaintiffs^  in  the  replication  to  these  pleas  respectively, 
set  out  the  promissory  note  on  which  the  action  is  brought, 
which  appears  to  be  a  joint  and  several  note  of  the  two  defendants. 
The  rejoinders  to  these  replications  allege  that  the  note  was  given 
on  accoimt  of  and  by  way  of  security  for  a  debt  due  to  the  plaintiffs 
&om  the  defendants  jointly,  and  on  no  other  consideration :  and 
the  question  which  has  been  argued  before  us  arises  on  the  effect 
of  the  facts  appearing  in  these  replications  and  the  rejoinders  to 
them.  It  appears,  in  effect,  that»  although  the  note  is  joint  and 
several,  it  was  given  by  way  of  collateral  security  only  for  a  joint 
debt.  Now,  the  joint  debt  is  clearly  within  the  scope  of  the  deed, 
and  of  the  release  contained  in  it :  and,  this  debt  being  discharged 
by  the  release,  it  appears  to  follow  that  the  joint  and  several 
liability  on  the  note  would  be  discharged  also. 

We  entirely  agree  in  the  decision  of  the  Lords  Justices  in  the 
case  of  Be  Glen  (1),  that^  where  there  are  distinct  classes  of  joint 
and  several  creditors,  the  deed  must  include  and  bind  both  sets  of 
creditors.  In  this  case,  however,  there  is  no  separate  creditor  of 
Frances  distinct  from  the  joint  creditors ;  but  a  liability  on  her 
part  to  be  sued  separately  upon  a  note  which  was  given,  not  for  a 
several  debt,  but  by  way  of  security  only  for  the  joint  debt ;  and 
the  deed,  which  deals  with  and  discharges  the  joint  debt,  appears 
to  us  necessarily  to  deal  with  and  discharge  the  several  liability 
also. 

The  clause  of  the  deed  which  preserves  to  the  creditors  the 
benefit  of  securities  expressly  exempts  the  two  debtors  from  its 
operation;  and  we  think  their  several  liability  on  this  note  is 
included  in  the  exemption,  and  is  not  preserved  by  this  datise. 
The  case,  therefore,  is  not  within  the  reason  given  by  the  Court  in 
Be  Olen  (I)  for  holding  the  deed  in  that  case  void,  viz.  that  one 
set  of  creditors  would  be  boimd  by  it,  whilst  another  set  would  be 
free  to  take  proceedings  against  the  debtor.  It  should  be  observed 
also  that  the  several  liability  on  the  note  cannot  affect  the  re- 
quisite majority  in  number  and  value  of  the  creditors  and  debts, 
as  on  these  pleadings  it  must  be  taken  that  the  plaintiffs,  and  the 
(1)  Law  Rep.  2  Ch.  App.  670. 
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debt  due  to  them,  have  been  included  in  the  calculation ;  and  they  1868 

cannot  be  reckoned  twice.  Bxzoh 

For  these  reasons,  we  think  the  defendants  are  entitled  to  judg-  ^^^^^ 
ment  on  these  demurrers. 

Bovux,  C. J.  I  have  the  misfortune  to  differ  from  my  learned 
Brothers  in  this  case. 

I  consider  the  law  to  be  now  settled,  that  a  deed  of  arrangement 
by  several  debtors  with  their  creditors  must,  in  order  to  be  binding 
upon  non-assenting  creditors  under  the  192nd  section  of  the  Bank- 
ruptcy Act,  1861,  purport  to  be  made  or  entered  into  with  and  to 
bind  oS  their  creditors,  and  must  embrace  several  as  well  as  joint 
creditors,  where  any  of  each  class  exist.  This  was  so  decided  by 
the  Lords  Justices  in  Be  Qlen  (1),  and  by  the  Court  of  Queen's 
Bench  in  Tomlin  v.  Button  (2),  in  Easter  Term  last :  and  I  entirely 
concur  in  this  construction  of  the  statute. 

The  two  defendants,  James  Emary  and  Frances  Emary,  are  both 
parties  to  the  deed  set  out  in  the  pleas ;  and,  in  any  view  of  the 
case,  a  sufficient  proportion  of  the  creditors  assented  to  it :  but  the 
deed  does  not  purport  or  profess  to  be  made  or  entered  into  with 
or  to  bind  the  separate  creditors  of  Frances,  or  to  make  provision 
for  or  release  any  debt  for  which  she  was  liable  to  be  sued  sepa- 
rately. 

The  plea,  it  is  true,  contains  an  allegation  that  there  were  no 
separate  creditors  of  Frances;  and  that  allegation  is,  I  think, 
sufficient  to  make  the  plea  good.  The  replication,  however,  sets 
out  the  note  upon  which  the  action  is  brought,  which  is  the  joint 
and  several  note  of  the  two  defendants ;  and,  although  the  rejoinder 
states  that  the  note  was  made  for  and  on  account  of,  and  as  and 
by  way  of  security  for,  a  debt  due  to  the  plaintiffs  from  the 
defendants  jointly  in  respect  of  their  joint  business,  it  seems  to  me 
that  the  effect  of  the  note  was  to  create  a  eeparaie  legal  debt  and 
liability  on  the  part  of  Frances,  upon  which  she  was  liable  to  be 
sued  alone,  and  in  respect  of  which,  in  the  event  of  her  bank- 
ruptcy, a  proof  might  clearly  have  been  made  by  the  plaintiffs,  if 
they  thought  fit,  against  her  separate  estate.  If  so,  the  plaintiffs 
may,  I  think,  be  considered  as  separate  creditors  of  Frances ;  and 

(1)  Law  Rep.  2  Ch.  App.  G70.  (2)  Law  Kep.  3  Q,  B.  466. 
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1868  the  mere  fact  of  this  separate  liability  haying  been  created  as 
BixoN  security  for  and  on  accoont  of  the  preyious  joint  debt,  does  not,  as 
Emaby  ^^  seems  to  me,  prevent  its  being  still  the  separate  debt  of  Frances, 
for  the  purpose  of  a  remedy  at  law  or  proof  in  bankruptcy. 

It  was  contended  that  the  replication  was  a  departure  from  the 
declaration;  but  I  think  there  is  no  ground  for  that  objection; 
the  replication  does  not  set  up  the  separate  liability  as  the  canse 
of  action,  but  only  for  the  purpose  of  defeating  the  plea,  and  thus 
maintaining  the  cause  of  action  upon  which  the  declaration  was 
originally  framed. 

I  am  also  of  opinion  that  nothing  is  shewn,  by  way  of  election 
or  otherwise,  to  prerent  the  plaintiffs  insisting  upon  the  separate 
liability  of  the  defendants  respectively. 

There  is  no  allegation,  as  a  matter  of  iaci,  that  Frances  had  no 
separate  estate  (if  it  be  material)  ;  and  the  recital  in  the  deed  to 
that  effect  cannot  be  used  against  the  plaintiffs,  unless  the  deed  is 
otherwise  shewn  to  be  binding  upon  them. 

The  saving  clause  as  to  sureties  and  securities  does  not  seem  to 

me  to  apply  to  or  to  affect  the  present  question ;  and,  unless  the 

separate  creditors  are  bound,  the  deed  has  no  operation  as  to  joint 

debts.    I  think  the  case  is  not  distinguishable  in  principle  from 

Be  Olen  (1)  and  the  case  in  the  Queen's  Bench ;  and  that^  as  the 

deed  does  not  purport  to  bind  all,  it  does  not  bind  any  of  the 

creditors  who  did  not  assent  to  it;  that  it  leaves  the  separate 

liability  of  Frances  created  by  the  note  entirely  imtouched;  and 

that  the  plaintiffs  are  therefore  entitled  to  the  judgment  of  the 

Court 

Judgment  for  the  defendatds- 

Attorneys  for  plaintiffs :  Bixon  dt  Son. 

Attorneys  for  defendants :  Marshall,  IVestaH,  &  Roberts, 

(1)  Law  Rep.  2  Ch.  App.  670. 
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MORGAN  AOT  Another  v.  THE  METROPOLITAN  RAILWAY  COMPANY.         1868 

May  25. 


Mandamfu-^Notice  to  Treat^Landa  Clauies  Canaolidatum  Act  (Sd:9  Vict. 
c  18),  ».  18—27  <fe  28  Vict.  c.  eccxu,  «.  13. 

The  Metropolitan  Railway  (Tower  Hill  Extension)  Act  (27  &  28  Vict.  c. 
occxv.),  by  8.  2,  incorporates  the  Lands  Clauses  Consolidation  Act,  and  by  s.  13 
provides  that  the  company,  before  they  enter  upon  or  take  any  tenement  under 
the  powers  of  the  act,  shall  give  six  months'  notice  of  their  intention  to  take  such 
tenement  to  the  person  rated  to  the  poor  in  respect  of  it.  The.Lands  Clauses 
Consolidation  Act  (8  &  9  VicL  c.  18),  s.  18,  provides  that  the  promoters  of  the 
undertaking  shall  give  notice  of  their  intention  to  take  lands  to  all  parties  in- 
terested  in  them,  and  that  such  notice  shall  contain  certain  particulars.  The 
Metropolitan  Railway  Company  gave  a  notice  to  the  plaintifif  of  their  intention  to 
take  a  tenement  for  which  he  was  rated  to  the  poor ;  the  notice  did  not  contain 
the  particulars  mentioned  in  s.  18  of  the  Lands  Clauses  Consolidation  Act.  In 
consequence  of  this  notice  the  plaintiff  took  other  premises,  and  his  former  ones 
remained  on  his  hands  unoccupied.  The  company  having  failed  to  proceed  with 
the  purchase  of  the  lands  after  six  months  had  elapsed,  the  plaintiff  commenced 
an  action  against  them  for  damages,  and  claimed  a  mandamus : — 

Eddy  that  the  notice  bound  the  company  to  proceed  with  the  purchase  of  the 
tenement  at  the  end  of  the  six  months,  and  that  the  plaintiff  was  entitled  to  a 
mandamus  to  compel  them  to  do  so. 

Bdd  also,  that  he  was  entitled  to  more  than  nominal  damages. 

Per  Bovill,  C  J*.  The  notice,  as  against  the  company,  was  a  sufiScient  com- 
pliance with  the  provisions  of  s.  18  of  the  Lands  Chiuses  Consolidation  Act. 

Tms  was  a  special  case  stated  for  the  opinion  of  the  Court 
without  pleadings,  and  the  material  parts  of  which  were  as  follows. 

The  plaintiffs  were  in  the  year  1865,  and  continued  at  the  com- 
mencement of  the  action  to  be  the  lessees  of  a  house,  buildings, 
and  premises,  forming  38,  Trinity  Square,  Tower  Hill,  for  a  term 
of  twenty-one  years  from  the  25th  day  of  September,  1863,  at  the 
yearly  rent  of  150Z.  They  were  at  the  former  time,  and  con- 
tinued to  be  until  the  month  of  July,  1866,  in  the  occupation  of 
the  house,  buildings,  and  premises,  and  their  names  were  in  the  rate 
book  as  assessed  for  the  relief  of  the  poor  in  respect  thereof. 

By  the  Metropolitan  Eailway  (Tower  Hill  Extension)  Act,  1864, 
the  defendants  were  authorized  to  purchase  and  take,  for  the  pur- 
poses of  their  undertaking,  certain  scheduled  lands,  including, 
ftmong  others,  the  premises  of  the  plaintiffs  above  mentioned,  and 
by  the  13th  section  of  that  act  it  is  provided  as  foUows :  "  The 
company,  before  they  enter  upon  or  take  any  tenement  under 
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1868        the  powers  of  this  act,  shall  give  six  months*  preyious  notice  of 

MoBGAN     their  intention  to  take  such  tenement  to  the  person  whose  name 

Mm^Bo-      ^^^^  ^  ^  ^^^  ^^  ^^^  ^  assessed  for  the  relief  of  the  poor  in 

pouTAN     respect  of  such  tenement,  and  delirery  of  such  notice  at  sach 

tenement  shall  be  deemed  sufficient  service  thereof."    On  the  17th 

day  of  November,  1865,  the  defendants  served  the  plaintiffi  with 

a  notice,  of  which  the  following  is  a  copy : — 

"  Metropolitan  Railway  (Tower  Hill  Extension). 
**  In  pursuance  of  the  provisions  of  the  13th  section  of  the 
Metropolitan  Eailway  (Tower  Hill  Extension)  Act,   1864,  the 
Metropolitan  Bailway  Company  hereby  give  you  notice  that  it 
is  their  intention,  on  or  after  the  expiration  of  six  months  liom 
the  service  hereof  to  enter  on  and  take  under  the  powers  of  their 
said  act  a  certain  tenement,  numbered  6,  in  the  parish  of  the 
precinct  of  the  Tower  Without,  in  the  county  of  Middlesex,  on 
the  plan  and  book  of  reference  deposited  witii  the  respectiye 
clerks  of  the  peace  of  the  county  of  Middlesex  and  for  the  city  of 
London,  with  relation  to  the  said  act,  and  of  which  tenement  yon 
are  the  party  assessed  for  the  poor  rate. 
"  Dated  the  17th  day  of  November,  1865, 
''To  Thomas  Morgan  and  Francis  Morgan,  the  person  whose 
name  is  in  the  rate  book  assessed  to  the  relief  of  the  poor  in 
respect  of  such  tenement,  and  all  else  whom  it  may  concern. 
(Signed)  J.  Henchman, 

Secretary  to  the  said  company." 
The  premises  to  which  this  notice  refers  are  No.  38,  Trinity 
Square. 

Upon  the  26th  day  of  March,  1866,  the  plaintiffs'  solicitors 
gave  notice  to  the  solicitors  to  the  defendants  that  the  plaintiff 
were  about  to  obtain  fresh  premises  in  consequence  of  the  notice 
they  had  received,  and  to  hold  the  company  responsible  for  all 


ShorUy  after  the  above  notice  was  given  the  plaintiffs  began  to 
look  out  for  other  prenuses  suitable  for  their  business,  and  in  the 
month  of  July,  1866,  they  took  a  lease  of  some  premises  in 
Clement's  Lane,  Lombard  Street,  to  which  they  removed,  and 
where  they  at  the  commencement  of  the  action  carried  on  their 
business.    The  premises  of  No.  38,  Trinity  Square,  had  since  such 
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Temoval  been  Tacant,  and  had  not  been  nsed  by  the  plaintiffs  for       1868 
any  pnrpoBe,  nor  had  they  derived  any  benefit  from  them,  and      moboan 
they  had  had  to  pay  rent  for  both  sets  of  premises.  Mftro- 

On  the  1st  day  of  February,  1 867,  the  plaintiffs'  solicitors  served  politan 
a  notice  on  the  defendants'  solicitors  that  the  plaintiffs  had  taken 
fresh  premises,  and  claiming  9500Z.  as  compensation  for  the  loss 
and  expenses  to  which  they  had  been  put,  and  requiring  the  com- 
pany forthwith  to  serve  a  formal  notice  to  treat  for  the  purchase 
of  the  plaintiffs'  interest,  and  to  take  all  proper  steps  to  have  the 
compensation  payable  to  the  plaintiffs  properly  assessed. 

On  the  27th  day  of  May,  1867,  the  plaintiffs  served  on  the 
defendants  a  notice  stating  the  particulars  of  their  estate  and 
interests  in  the  lands,  and  the  claims  made  by  them  in  respect 
thereof,  and  that  they  desired  that  the  amount  of  compensation 
payable  to  them  for  their  interest  in  the  lands,  and  for  the  damage 
sustained  by  them  by  reason  of  the  execution  of  the  company's 
works,  should  be  assessed  by  a  jury,  and  not  by  arbitration,  and 
requiring  them  to  issue  their  warrant  to  the  sheriff  to  assess  the 
compensation,  and  to  do  all  things  required  by  law  in  that  behalf. 

The  defendants  had  not  at  the  commencement  of  the  action 
given  to  the  plaintiffs  any  fiirther  notice,  or  taken  ftirther  steps 
for  obtaining  possession  of  the  lands  and  premises,  or  settling  the 
amount  of  compensation  to  be  paid  to  the  plaintiffs,  or  issued  their 
warrant  to  the  sheriff  for  that  purpose,  contending  that  they  are 
not  bound  by  their  notice  to  take  any  such  steps,  and  it  was 
admitted,  for  the  purposes  of  the  case,  that  they  had  been  required, 
and  refused  to  take  any  of  the  above  steps. 

The  indorsement  on  the  writ  formed  part  of  the  case,  and  the 
following  is  a  copy  of  such  indorsement : — '*  Take  notice,  that  the 
plaintiffs  intend  to  claim  a  peremptory  mandamus  herein,  to  com- 
mand the  defendants  to  issue  their  warrant  to  the  sheriff,  or  other 
proper  oflScer,  to  assess  the  amount  of  compensation  payable  to  the 
plaintiffs  in  respect  of  premises  required  by  the  defendants  for  the 
purposes  of  their  special  act,  and  which  they  have  notified  to  the  plain- 
tiffs, in  pursuance  of  the  statutes  in  that  behalf,  that  they  so  required, 
and  intended  to  enter  on  and  take,  and  that  the  plaintiffi  also  intend, 
in  another  coimt  of  their  declaration,  to  claim  a  peremptory  writ 
of  mandamus,  to  command  the  defendants  to  serve  on  the  plaintiffs 
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1868  a  formal  notice,  satisfying  the  requirements  of  the  18th  section  of 
Morgan  the  Lands  Clauses  Consolidation  Act^  1845,  of  their  intention  to 
y^^^,  take  the  said  premises  above-mentioned.  And  in  a  third  count  a 
like  writ  to  command  the  defendants  to  give  all  notices,  and  do  all 
things  by  law  requisite  to  be  given  or  done  by  them  for  the 
purpose  of  enabling  the  plaintiffs  to  settle,  and  of  settling,  the 
amount  of  compensation  to  be  paid  by  the  defendants  to  the  plain- 
tiffs in  respect  of  the  said  premises.  And  take  further  notice, 
that  the  plaintiffs  also  claim  damages  sustained  by  them  by  leason 
of  the  breaches  of  duty  of  the  defendants,  and  that  in  de&ult  of 
the  defendants  entering  an  appearance  as  within  commanded  the 
plaintiffs  may,  besides  proceeding  to  judgment  and  execution  (or 
damages  and  costs,  apply  for  and  obtain  such  writs." 
The  action  was  commenced  on  the  14th  day  of  June,  1867. 
The  Court  were  to  have  power  to  draw  all  inferences  of  feds 
which  a  jury  might  properly  have  drawn  from  the  above  stat^ 
ments. 

The  questions  for  the  opinion  of  the  Court  were : — 

1.  Whether,  under  the  circumstances  stated  in  the  case,  an 
action  of  mandamus  was  maintainable  to  compel  the  defendant 
to  issue  their  warrant  to  the  sheriff  as  required  by  the  said  notice 
of  the  27th  day  of  May,  1867. 

2.  Whether,  if  such  action  were  not  maintainable,  an  action  of 
mandamus  was  maintainable  to  compel  the  defendants  to  give  to 
the  plaintiffs  a  formal  notice  to  treat  under  the  18th  section  of  the 
Lands  Gauses  Consolidation  Act^  or  to  do  any  other  act  for  the 
purpose  of  settling  the  amount  of  compensation  to  be  paid  to  the 
plaintiffs  in  respect  of  the  said  lands  and  premises. 

3.  Wheither,  if  the  Court  should  answer  either  of  the  above 
questions  in  the  affirmative,  the  plaintiffs  were,  under  the  dream- 
stances,  entitled  to  more  than  nominal  damages. 

Sir  O.  Eonyman,  Q,C.  (W.  O.  Harrison  with  him),  for  the  plain- 
tiffs. There  can  be  no  doubt  that  an  action  of  mandamus  will  lie 
if  there  is  really  an  obligation  on  the  company  to  proceed  with 
the  purchase  of  the  land :  Fotherhy  v.  Metropditan  BaUway  Cmr 
pany  (I) :  and  it  has  been  decided  that  there  is  such  an  obligation 

(1)  Law  Rep.  2  C.  P.  188. 
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where  a  notice  has  been  given  under  the  18th  section  of  the  Lands        1868 
Glauses  Consolidation  Act    It  is  well  settled  that  though  the  powers      Mobgak 
to  take  lands  contained  in  a  company's  special  act  do  not  render      mtoio- 
it  obligatory  on  them  to  take  them,  yet,  as  soon  as  the  company  ^  ^^wv, 
has  exercised  its  option  by  giving  a  notice  to  treaty  the  parties  are 
substantially  in  the  same  position  as  if  there  was  a  contract 
between  them :  Bex  v.  Hunfferfard  Market  Oampany  (I) ;  Beg.  v. 
Birmingham  and  Oxford  Junction  Bailway  Company  (2) ;  Beg.  v, 
Commiseioners  of  Woods  and  Forests  (3) ;  Lord  Salisbury  v.  Oreal 
Northern  Bailway  Company.  (4)    The  same  principle  will  apply 
to  the  notice  given  under  the  13th  section  of  this  special  act.    It 
is,  in  fiact,  an  exercise  by  the  company  of  their  option  to  purchase. 

[BoviLL,  C.J.  Is  there  any  reason  why  the  same  notice  should 
not  satisfy  both  sections?  Is  not  the  present  notice  a  sufficient 
<K)mpliance  with  the  18th  section  of  the  Lands  Clauses  Consolida- 
tion Act  (5)  to  bind  the  company  ?] 

[He  was  stopped  by  the  Court.] 

Keane,  Q.C.  (Horace  Lloyd,  Q.C.,  with  him),  for  the  defendants. 
The  notice  required  by  the  special  act  refers  only  to  the  possession 
of  the  premises,  and  is  wholly  distinct  from  the  notice  to  treat  under 
the  18tli  section  of  the  Lands  Clauses  Consolidation  Act,  which  is 
a  necessary  preliminary  to  the  right  to  the  purchase  of  the  land. 
Until  that  has  been  given  the  company  is  not  in  a  position  to 
give  the  notice  required  by  their  special  act,  and  the  notice  actu- 
ally given  was  therefore  too  soon  and  invalid.  Moreover,  a  notice 
to  treat  imder  the  Lands  Clauses  Consolidation  Act  must  be  given 

(1)  4  B.  &  Ad.  327.  the  same,  or  such  of  the  said  parties  as 

(2)  15  Q.  B.  634 ;  19  L.  J.  (Q.B.)  453.  shall,  after  diligent  inquiry,  be  known 

(3)  15Q.B.761;  19L.J.(Q.B.)497.  to  the  promoters  of  the  undertaking, 

(4)  17  Q.  B.  840;  21  L.  J.  (Q.B.)  and  by  such  notice  shall  demand  from 
185.  such  parties  the  particulars  of  their. 

(5)  8  &  9  Vict  c.  18,  s.  18 : —  estate  and  interest  in  such  lands,  and 
^'  When  the  promoters  of  the  under-  of  the  claims  made  by  them  in  respect 
'taking  shall  require  to  purchase  or  take  thereof,  and  every  such  notice  shall 
^^J  of  the  lands  which  by  this  or  the  state  the  particulars  of  the  lands  so  re- 
especial  act,  or  any  act  incorporated  quired,  and  that  the  promoters  of  the 
therewith,  they  are  authorized  to  pur-  undertaking  are  willing  to  treat  for  the 
chase  or  take,  they  shall  give  notice  purchase  thereof,  and  as  to  the  compen- 
thereof  to  all  the  parties  interested  in  sation  to  be  made  to  all  parties  for  the 
such  lands,  or  to  the  parties  enabled  by  damage  that  may  be  sustained  by  them 
*lu8  act  to  sell  and  conveyor  release  byreasonof  the  execution  of  the  works.'* 
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1868       to  all  the  persons  interested  in  the  premises.    It  was  not  intended 
MoBQAN     to  give  the  company  the  power  of  buying  np  the  interests  of  pa^ 
fg^^      ticular  persons  withoat  purchasing  the  whole  right  of  property. 
pouTAK         [BoviLL,  C.J.    The  universal  practice  hitherto  has  been  to 
treat  the  interests  of  different  persons  as  wholly  distinct] 

The  plaintiffs  should  not  have  acted  on  this  notice  till  they  had 
received  also  a  proper  notice  under  the  general  act,  as  they  knew 
that  the  company  could  not  take  the  house  till  they  had  given 
them  such  a  notice.  With  respect  to  the  damages,  in  any  case 
they  should  be  only  nominal.  The  plaintiffs  retain  possession  of 
the  property,  which  it  may  be  presumed  is  as  valuable  as  what 
they  would  receive  for  it  from  the  company. 

[WiLLES,  J.  They  cannot  use  it,  because  they  are  expecting 
the  company  to  take  it.] 

BoYiLL,  C.J.  I  think  the  13th  section  of  the  defendant's  special 
act  (27  &  28  Vict.  c.  cccxv.),  is  a  most  useful  provision  for  prevent- 
ing the  injustice  that  might  otherwise  occur  from  occupiers  receiv- 
ing very  short  notice  from  the  defendants  of  their  intention  to  take 
their  houses,  and  it  was  intended  to  secure  for  such  occupiers  six 
months'  notice  before  they  could  be  turned  out.  Similar  provi- 
sions were  introduced  into  the  special  acts  of  other  railways  in  the 
Metropolis  which  were  passed  that  year.  Independently  of  this 
section,  the  Lands  Clauses  Consolidation  Act  (8  &  9  Yict  c  18), 
by  s.  18,  required  the  promoters  of  the  undertaking  to  give  notice 
of  their  intention  to  take  lands  to  all  parties  interested  in  them; 
and  other  sections  of  the  same  act,  as  for  instance,  ss.  21, 38, 41, 
and  84,  provided  restrictions  for  the  protection  of  the  occupiers, 
and  rendered  it  necessary  that  some  time  should  elapse  before 
the  land  was  taken  possession  of  by  the  company.  They,  how- 
ever, proved  insufficient,  and  the  additional  clause  now  under 
consideration  was  introduced.  It  is  therefore  something  super- 
added to  the  18th  section  of  the  Lands  Clauses  Consolidation  Act, 
but  I  see  nothing  to  prevent  the  company  giving  one  notice  which 
shall  satisfy  both  sections.  It  has  been  expressly  decided  that  a 
notice  to  treat  under  the  latter  section  binds  the  company,  and 
entitles  the  person  receiving  it  to  compel  the  company  to  proceed 
with  the  purchase  of  his  interest ;  and  the  question  therefore  arises 
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whether  the  notice  given  in  this  ease  is  sufficient  to  satisfy  that  1868 
section,  although  it  does  not  contain  the  particulars  required  by  Moboah 
it  It  is  a  notice  of  the  intention  of  the  company  to  take  the  lands,  motbo- 
and  satisfies,  therefore,  the  first  part  of  the  section,  and  is,  I  think,  «^"^^ 
sufficient  to  bind  them.  The  object  of  the  latter  part  of  the 
section  is  to  prepare  for  the  assessment  of  compensation,  if  neces- 
sary, as  appears  from  the  21st  section.  (1)  It  has  been  contended 
that  the  notice  required  by  the  18th  section  of  the  Lands  Clauses 
Consolidation  Act  should  be  given  to  all  the  parties  interested  in 
the  property,  and  is  of  no  force  if  it  is  not  This,  however,  is 
contrary  to  the  universal  practice  from  the  passing  of  that  act,  and 
even  before,  and  I  should  be  sorry  to  throw  the  slightest  doubt 
upon  the  doctrine  that,  if  the  company  has  given  a  notice  to  treat 
to  any  one  person,  they  are  bound  to  purchase  his  interest,  though 
they  may  have  given  no  notices  to  the  other  persons  interested  in 
the  premises.  The  effect  of  the  section,  therefore,  is,  that  if  the 
company  give  a  notice  of  their  intention  to  take  land  they  are 
compellable  to  take  it,  and  cannot  avail  themselves  of  the  fact 
that  they  have  omitted  to  include  in  the  notice  the  particulars 
required  by  the  section  to  get  rid  of  their  agreement ;  while,  on  the 
other  hand,  they  cannot  proceed  to  have  its  value  assessed  adversely 
unless  the  notice  contained  those  particulars.  Any  other  interpre- 
tation would  render  this  clause  of  the  special  act  nugatory,  or, 
indeed,  an  additional  source  of  injustice,  of  which  the  present  case 
is  an  instance.  If  the  plaintiffs  had  not  received  the  notice  they 
would  have  remained  in  their  original  premises ;  but  on  receiving 
it  they  removed  into  fresh  premises,  acting  upon  the  notice,  and 
thus  have  two  houses  upon  their  hands.  In  this  case  the  plaintiffs 
have  treated  the  notice  as  sufficient,  and  called  on  the  defendants 
to  issue  a  warrant  to  the  sheriff  for  the  purpose  of  having  the 

(1)  8  &  9  Vict  c.  18, 8.  21  :^"  If  for  moters  of  the  undertaking  for  the  in- 
twenty-one  days  after  the  servioe  of  terest  in  such  lands  belonging  to  snch 
roch  notice  any  such  party  shall  fail  party,  or  which  he  is  by  this  or  the 
to  state  the  particulars  of  his  claim  in  special  act  enabled  to  sell,  or  for  any 
respect  of  any  such  land,  or  to  treat  damage  that  may  be  sustained  by  him 
with  the  promoters  of  the  undertaking  by  reason  of  the  execution  of  the  works, 
in  respect  thereof,  or  if  such  party  the  amount  of  such  compensation  shall 
and  the  promoters  of  the  undertaking  be  settled  in  the  manner  hereinafter 
shaU  not  agree  as  to  the  amount  of  the  provided  for  settling  cases  of  disputed 
compensation  to  be  paid  by  the  pro-  compensation." 

Vol.  in.                                        2  Z                                            2 
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1868       yalue  of  the  premises  assessed,  and  stated  the  particulars  of  their 

MoBGAN     interest  in  them,  they  have  thus  supplied  the  want  of  particulars 

jj^^      in  the  notice,  and  the  defendants,  though  they  could  not  haye  pro- 

roLiTAN     ceeded  adyersely,  may  proceed  at  once  to  haye  the  compensation 

assessed,  and  the  plamtms  are  entitled  to  a  mandamus  to  compel 

them  to  do  so.    The  first  question  therefore  must  be  answered  in 

the  a£Srmatiye. 

With  respect  to  the  second  question,  I  should  think  that  even 
if  the  notice  which  has  been  given  is  not  a  sufficient  compliance 
with  the  18th  section  of  the  Lands  Clauses  Consolidation  Act,  it 
would  entitle  the  plaintiffs  to  insist  upon  haying  such  a  notice ;  it 
is,  however,  unnecessary  to  decide  this  in  the  view  I  take  of  the 
first  question. 

As  respects  the  third  question,  the  plaintiffs  have  actually  gone 
out  of  possession  of  the  premises  proposed  to  be  taken  by  the 
company,  and  have  therefore  to  pay  double  rent  for  no  purpose. 
It  seems  to  me  impossible  to  say  that  under  no  circumstances 
could  the  plaintiffs  be  entitled  to  more  than  nominal  damages. 
That  question  therefore  must  also  be  answered  in  the  affirmative. 

WiLLES,  J.  I  am  of  the  same  opinion.  I  observe  the  terms  of  the 
mandamus  prayed  for  in  the  third  count  are  well  framed  to  obviate 
all  difficulty  as  to  whether  the  right  of  the  plaintiffs  is  to  have  the 
precept  to  the  sheriff  issued  at  once,  or  only  to  have  a  notice  to 
treat  under  the  18th  section  of  the  Lands  Clauses  Consolidation 
Act,  which  would,  in  its  turn,  entitle  them  to  have  the  precept  issued. 
The  true  question,  therefore,  is  whether  or  not  the  notice  of  the 
company  means  that  they  have  a  fized  intention  to  take  the  land 
by  which  both  parties  are  bound ;  and  I  cannot  help  thinking  that 
is  its  true  construction.  It  cannot  have  been  the  intention  of  the 
legislature  that  the  company  should  be  able  to  go  back  from  their 
notice  when  once  given.  The  term  of  six  months  was  probably 
^  fixed  upon  with  reference  to  the  length  of  an  ordinary  notice  to 
quit,  and  it  was  intended  that  the  notice  under  the  statute  should 
be  equally  binding.  Otherwise  the  occupier  would  only  be  saved 
from  the  inconvenience  of  being  turned  out  of  his  premises  with- 
out notice,  at  the  risk  of  having  two  houses  upon  his  hands  for  so 
long  as  the  company  should  choose  to  delay  their  proceedings. 
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With  respect  to  the  question  which  has  been  raised  by  Mr.  Eeane,        1868 
whether  the  company  are  bound  by  their  notice  to  a  person  having      Mohoak 
a  partial  interest  in  the  land,  unless  they  have  also  given  notice  to      m,^, 
all  other  persons  possessing  an  interest,  I  own  I  cannot  appreciate  «/^^"'^'p 
it,  because  it  is  impossible  that  the  proceedings  for  the  purchase  of 
the  interests  of  different  persons  in  the  land  should  proceed  pari 
passu,  and  conveyances  of  their  interests  must  be  often  obtained  from 
some  and  not  others.    I  think  that  to  require  the  whole,  if  any,  of 
the  interests  in  the  land  to  be  purchased  is  too  impracticable  for 
us  to  suppose  that  the  legislature  can  have  meant  to  enact  it,  and 
I  do  not  see  that  it  flows  from  the  language  that  has  been  used. 

MoNTAQUE  Smith,  J.  I  am  of  the  same  opinion.  I  think  the 
13th  section  of  the  special  act  superadds  to  the  18th  section  of 
the  Lands  Clauses  Consolidation  Act  an  obligation  that,  in  the 
case  of  an  occupied  tenement,  the  notice  shall  be  given  six  months 
before  it  is  intended  to  operate.  The  company  are  to  give  notice 
of  their  intention  not  only  to  enter  upon,  but  to  take  the  lands ; 
and  it  is  a  notice  therefore  of  a  similar  character  to  that  under  the 
18th  section  of  the  general  Act.  The  company  might,  I  think, 
give  either  one  notice  or  two ;  but  even  in  the  latter  case  they 
would  be  bound  by  such  a  notice  as  that  now  given.  The  plain- 
tiffs have  acted  on  the  notice  and  changed  their  position,  and  it 
was  intended  they  should  do  so.  I  think  the  case  comes  entirely 
within  the  principle  of  the  cases  referred  to  with  reference  to  the 
earlier  section. 

With  respect  to  the  third  question,  it  seems  to  me  that  it  was 
decided  in  Fotherhy  v.  Metropolitan  BaHuoay  Company  (1),  that  the 
plaintiff  in  cases  of  this  nature  may  be  entitled  to  more  than 
nominal  damages.  Erie,  C.  J.,  there  says,  at  the  close  of  his  judg- 
ment:— '^  There  is  therefore  in  this  case  a  substantive  cause  of 
action  for  damages,  if  that  were  really  necessary.*'  Here  the 
plaintiffs  have  clearly  sustained  actual  damage. 

Judffmentfor  the  plaintiffs. 

Attorneys  for  plaintiffs :  Wright  dt  Bonner. 
Attorney  for  defendants :  BurcheHs. 

(1)  Law  Bep.  2  C.  P.  at  p.  194. 

2  Z  2  2 
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1S68  POTTER  V.  RANKIN. 

"'^*'  Marine  Insurance — Policy  on  Freight— Noiice  of  Abandcnment 

The  plaintiff,  owner  of  a  vessel  chartered  to  sail  from  Glasgow  to  New  Zealand 
with  cargo  and  there  discharge,  thence  to  proceed  to  Calcutta  and  load  cargo  and 
therewith  proceed  to  Ijondon,  effected  a  policy  on  the  chartered  freight  from 
Calcutta  to  London,  to  attach  only  during  the  preliminary  voyage  to  New 
Zealand.  The  vessel  received  injuries  on  its  voyage  to  New  Zealand,  which 
would  have  justified  ahandonment  or  sale,  but  neither  took  place  within  a  reason- 
able  time,  and  the  plainiiiF  partially  repaired  the  vessel  at  New  Zealand,  and 
sailed  it  to  Calcutta.  No  notice  of  abandonment  of  the  freight  was  given  within 
a  reasonable  time : — 
Beld,  that  there  was  neither  an  actual  nor  a  constructive  total  loss  of  the  freight 


This  was  an  action  by  a  mortgagee  in  possession  of  the  ship  Sir 
William  Eyre  against  an  underwriter  upon  freight  to  recover  as  for 
a  total  loss. 

The  cause  was  tried  before  Bovill,  C.  J.,  at  the  sittings  in  London 
after  last  Michaelmas  Term^  when  ayerdict  was  entered  for  the  de- 
fendant, with  leave  to  move  to  enter  it  for  the  plaintiff. 

Sir  O.  Eonymany  Q.C.,  having  obtained  a  rule  accordingly, 
MeHishy  Q.Cy  Watkin  Williams,  and  Cohen,  shewed  cause,  and 
cited  Cambridge  v.  Anderton  (1),  Roiix  v.  Salvador  (2),  and 
Knight  v.  Faith  (3),  to  shew  that  the  object  of  a  notice  of  abandon- 
ment is  to  mark  the  election  of  the  assured :  Barclay  v.  Stirling  (4)| 
Scottish  Marine  Insurance  Company  r., Turner  (5),  McCarthy  t. 
Aid  (6),  Benecke's  Principles  of  Insurance,  pp.  411,  412,  Amould 
on  Insurance,  p.  989,  to  shew  that  the  underwriter  on  freight  is 
interested  in  the  election  of  the  assured :  and  Fleming  v.  Smith  (7), 
to  shew  that  the  conduct  of  the  plaintiff  amounted  to  an  election 
not  to  tre^t  it  as  a  total  loss. 

Sir  O.  Eonymuny  Q.C.,  Eannen,  and  Lanyon,  in  support  of 
the  rule,  cited  Moss  v.  Smith  (8),  Mount  v.  Earrison  (9),  and 
Phillips  on  Insurance,  s.  150. 

(1)  2  B.  &  C.  691.  (5)  1  Maoq.  H.  L.  G.  334. 

(2)  3  Bing.  N.  C.  266,  282.  (6)  6  Eaat,  388. 

(3)  15  Q.  B.  649;  19  L.  J.  (Q.B.)  (7)  1  H.  L.  C.  613. 

509.  (8)  9  C.  R  94 ;  19  L.  J.  (GP.)  225. 

(4)  5  M.  &  S.  6.  (9)  4  Bing.  388. 
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The  facts  of  the  case  and  the  arguments  appear  fully  from  the  1868 

jadgment  of  the  Court.  Potteb 

Cur.  adv.  wJL  v. 


June  3.  The  judgment  of  the  Court  (Bovill,  C.J.,  Willesj  J., 
Keating,  J.,  and  Montague  Smith,  J.)  was  delivered  by 

WiLiiES,  J.  This  was  a  question  reserved  upon  the  trial  before 
the  Lord  Chief-Justice,  when  the  verdict  passed  for  the  defendant, 
subject  to  leave  to  move  to  enter  it  for  the  plaintiff,  the  Court 
being  by  consent  in  the  pljuse  of  the  jnry,  and  having  power  to 
decide  both  law  and  fact. 

The  action  was  brought  by  a  mortgagee  in  possession  of  the  ship 
Sir  William  Eyre,  against  an  underwriter  upon  freight,  to  recover 
a  total  loss  of  freight  expected  to  be  earned  under  a  charterparty 
with  one  De  Mattos,  dated  the  9th  of  February,  1863,  of  the  ship, 
described  as  then  on  a  voyage  to  New  Zealand,  and  whereby  it  was 
agreed  that  she  was  to  ^  sail  to  New  Zealand  with  cargo  for  owners 
benefit,  and,  having  discharged,  and  being  made  tight,  staunch,  and 
strong,  and  every  way  fitted  for  the  voyage,  should  sail  and  pro- 
ceed to  Calcutta,  and  there,  being  tight,  staunch,  and  strong,  and 
every  way  fitted  for  the  voyage,  should  load  from  the  freighters 
a  full  and  complete  cargo  of  legal  merchandize  "  in  certain  agreed 
proportions,  and  therewith  should  proceed  to  London,  &c. 

The  policy  was  effected  two  days  after.  It  applied  only  to  the 
chartered  freight  from  Calcutta  home,  and  attached  and  was  to 
continue  only  during  the  preliminary  voyage  to  New  Zealand ; 
for,  it  described  the  amount  and  interest  assured  as  "4000/.  on 
homeward  chartered  freight,"  and  the  voyage  insured  as  being 
from  "the  Clyde  to  Southland  (N.  Z.),  while  there,  and  thence 
to  Otago,  New  Zealand,  and  for  thirty  days  in  port  there  after 
arrival." 

The  ship  was  on  her  voyage  from  Glasgow  to  New  Zealand  with 
passengers  and  cargo  at  the  respective  dates  of  the  charterparty 
and  policy. 

On  the  23rd  of  April,  1863,  she  arrived  at  Bluff  Harbour,  South- 
land. Whilst  there  she  took  the  ground,  and  with  great  dijfficulty 
was  got  off  and  floated  on  the  22nd  of  May.  On  the  27th  of  May 
she  was  surveyed ;  but  the  surveyors  were  not  able  to  aseei;tain  the 


Bamkot. 


BAinsiN. 


564  OOUBT  OF  COMMON  PLEAS.  [L.  B. 

1868  amount  of  damage,  there  being  no  dry  dock  or  patent  slip;  and 
PoxTTO  there  was  none  in  New  Zealand,  or  nearer  than  Sydney.  On  the 
29th  of  May,  a  violent  gale  came  on/and  the  vessel  again  grounded 
fore  and  aft,  and  so  remained  until  the  6th  of  June,  when  she  was 
again  afloat^  but  before  she  could  be  brought  up  in  the  channel  she 
grounded  again,  and  was  not  finally  got  off  until  the  1st  of  Jnlj^ 
when  she  left  for  Dunedin.  The  extent  of  damage  at  Bluff  Ha^ 
bour  could  not  be  ascertained  without  examining  the  vessel  in  a 
dry  dock  or  patent  slip.  On  the  4th  of  July,  1863,  she  arrived  at 
Port  Chalmers,  the  port  of  Dunedin,  and  there  remained  until 
the  14th  of  April,  1864.  At  that  port  surveys  were  held ;  and  it 
may  be  taken  as  the  result  of  those  surveys,  and  of  the  information 
communicated  to  the  owners  whilst  the  vessel  was  at  Port  Chahnezs, 
that  the  vessel  had  suffered  much  damage,  which  could  not  be 
estimated  at  the  place,  and  did  not  prevent  her  from  being  repaired 
sufficiently  to  proceed  to  Calcutta,  but  rendered  it  proper  that  her 
bottom  should  be  thoroughly  examined  at  the  first  convenient  port, 
to  ascertain  the  real  extent  of  the  damage.  The  information  was 
enough  to  put  the  assured  upon  inquiry,  and  make  it  incumbent 
upon  him,  if  abandonment  were  necessary  to  make  a  total  loss,  not 
to  delay  the  examination  indefinitely;  and,  consequently,  if  he 
meant  to  put  off  abandoning  until  the  actual  state  of  damage  was 
found  sufficient  to  justify  that  course,  he  was  bound  according  to 
the  principle  acted  upon  by  this  Court  in  the  case  of  FmUar  v. 
Campbell^  where  the  assurance  was  upon  the  same  ship,  to  act  with 
reasonable  diligence  in  procuring  the  final  survey. 

The  vessel  during  her  stay  at  Port  Chalmers  was  employed  for 
storing  coals,  for  which  the  master  received  as  rent  about  SOOZ^ 
She  sustained  damage  whilst  lying  at  Port  Chalmers,  and  after 
the  risk  had  expired ;  but  not  such  as  materially  to  affect  her 
condition. 

.  The  vessel,  but  for  want  of  funds,  might  have  sailed  from  Port 
Chalmers  in  August,  or  at  latest  September,  1863 ;  and  the  delay 
for  some  seven  months  after  that  time  waa  caused  by  want  of 
funds,  which  the  owners'  agents  refused  to  advance.  A  laige  part 
of  the  delay  was  traceable  to  causes  for  which  the  owner  and 
master  were  answerable,  and  not  to  sea-perils ;  and,  but  for  the 
operation  of  such  causes,  the  delay  would  probably  not  have  taken 
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place.    Great  and  substantial  delay  is  therefore  attributable  to  the       ises 
4«sured,  in  keeping  the  vessel  at  Port  Chalmers.  Porraii 

The  nearest  port  at  which  the  vessel  could  have  been  dry-docked 
BO  as  to  be  thoroughly  examined  or  repaired^  was  Port  Sydney, 
which  is  distant  from  Port  Chalmers  eight  or  nine  days'  sail  only, 
and  the  voyage  to  which  is  not  only  shorter,  but  is  attended  with 
less  risk  than  that  to  Calcutta.  The  master  did  not,  however, 
consider  the  propriety  of  taking  the  vessel  there  to  repair,  instead 
of  to  Calcutta ;  and  it  was  a  prudent  and  proper  course,  under  the 
circumstances,  to  go  to  the  latter  port  with  a  view  to  earning  the 
chartered  freight,  if  possible  and  advisable.  It  must  not  be  assumed 
that  it  would  have  been  otherwise  than  prudent  and  proper  to 
proceed  with  diligence  to  Port  Sydney,  there  to  have  the  bottom 
examined,  and  finally  determine  whether  to  abandon  the  adventure 
or  not. 

If  that  course  had  been  taken,  and  it  had  been  found  that  repair 
would  have  been  ruinous,  and  thereupon  the  ship  had  been  within 
a  reasonable  time  sold  or  abandoned,  then  the  adventure  in  which 
the  freight  was  to  be  earned  would  have  been  at  an  end  by  reason 
of  the  consequences  of  the  peril  insured  against ;  and  the  question 
whether  abandonment  of  the  freight  was  also  necessary  would  have 
arisen  in  a  materially  different  form.  As  it  was,  the  vessel,  being 
repaired  as  far  as  was  necessary  for  the  more  distant  and  perilous 
voyage  to  Calcutta,  went  there  instead  of  to  Port  Sydney,  with  a 
view  doubtless  to  earn  the  freight  thence  home,  and  she  was 
treated  and  used  by  the  owner  as  a  ship  capable  of  earning  freight 
up  to  the  time  of  and  after  her  arrival  at  Calcutta.  Had  she 
proceeded  thither  with  reasonable  diligence,  that  might  have 
raised  a  question  of  fact  whether  there  was  such  a  material  differ^ 
ence  between  going  to  Sydney  and  going  to  Calcutta,  as  that  the 
choice  of  the  latter  instead  of  the  former  constituted  such  an 
unreasonable  delay  on  the  part  of  the  owner  as  to  make  the  ship 
his,  and  to  constitute  an  election  to  treat  the  loss  as  partial. 

On  the  14th  of  April,  1864,  the  vessel,  having  undergone  the 
necessary  repairs  for  the  voyage  to  Calcutta,  left  Port  Chalmers, 
and  on  the  7th  of  June,  1864,  arrived  at  Calcutta  without  casualty. 
At  this  time  she  was  not  covered  by  the  policy  now  sued  upon ; 
but  her  condition  upon  her  arrival  there  was  in  substance  the  same 
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1868       as  when  she  was  surveyed  at  Port  Chalmers.    At  Calcutta  she  was 
^PoTTEB      dry-docked  and  surveyed,  and  it  was  ascertained  that  the  cost  of 
«•  the  repairs  rendered  necessary  by  the  injuries  she  had  received  at 

Bluff  Harbour  in  order  to  render  her  sea-worthy,  would  exceed  the 
value  of  the  ship  when  repaired,  assuming  the  ship  to  have  been 
repaired  at  Calcutta.  It  did  not  appear  that  she  could  have  been 
more  cheaply  repaired  elsewhere. 

Upon  receiving  intelligence  of  that  survey,  and  not  before,  yiL, 
upon  the  2nd  of  August^  1864,  the  assured  gave  notice  of  abandon- 
ment of  the  ship  (which  was  insured  by  a  separate  policy)  to  the 
underwriter  on  ship,  and  gave  the  defendant  notice  of  abandonment 
of  the  freight. 

Up  to  the  time  of  these  notices  of  abandonment  the  vessel  had 
been  commanded  and  sailed  by  the  master  of  the  assured,  acting 
for  him,  and  without  any  act  done  other  than  was  consistent  m\h 
the  intention  of  treating  her  as  an  existing  ship,  and  the  property 
of  the  assured.  The  master  regularly  corresponded  with  his 
owners,  kept  them  aware  of  the  facts,  and,  except  so  far  as  he  was 
guilty  of  breaches  of  the  Merchant  Shipping  Act,  conducted  him- 
self in  an  apparently  proper  and  prudent  manner  in  the  interest 
of  his  owners,  and  with  their  authority. 

The  ship  whilst  lying  at  Calcutta  became  a  total  wreck,  in  tia 
cyclone  of  the  5th  of  October,  1864,  being  then  insured  as  a  ship 
by  a  time  policy  effected  upon  the  16th  of  July,  1864,  upon  whicb 
a  total  loss  was  afterwards  recovered :  see  Barker  v.  Janacm.  (1)      | 

On  the  8th  of  December,  1863,  De  Mattos  stopped  payment: 
and  his  agents  would  not  have  shipped  a  cargo  for  his  accent 
after  the  month  of  December. 

Assuming  upon  the  state  of  facts  (without  staying  to  inqnirr 
whether  the  charter  freight,  or  any  part  of  it,  ought  to  be  added  t: 
the  value  of  the  ship  when  repaired),  that  the  ship  was  bo  damage- 
during  the  risk  insured  that  she  could  not  be  prudently  lepaire^i 
and  concluding,  according  to  the  decision  of  this  Court  in  FdtUr^ 
CamjIbeBy  that^  if  abandonment  was  necessary,  it  was  too  late,  ti-^ 
question  then  arises  for  decision,  whether  damage  to  the  veBx" 
which  might  have  justified  an  abandonment  or  sale,  not  foUo^tC 
by  either  within  a  reasonable  time,  and  notwithstanding  that  ti 
(1)  Law  Kep.  3  C.  P.  303. 
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assured  after  the  damage  and  the  expiration  of  the  risk  retained,        1868 
partially  repaired,  and  sailed  theyessel  on  a  long  voyage  under  his      PorrEB 
control,  constituted  from  the  time  when  such  damage  occurred  an     jj^^ 
actual  total  loss  of  the  prospectiye  charter  freight 

In  deciding  this  question,  there  must  first  be  considered  the 
subject-matter  of  the  insurance,  to  determine  for  what  and  to  what 
extent  the  underwriters  were  to  be  answerable. 

The  case  of  insurance  of  specific  chartered  freight  to  be  earned 
upon  a  future  yoyage  against  perils  to  be  incurred  in  the  current 
one,  is,  so  far  as  we  can  learn,  exceptional  in  practice,  though  not 
unprecedented.  An  ordinary  insurance  upon  freight  is  a  contract 
of  indemnity,  during  the  adventure  in  which  the  freight  is  to  be 
earned,  against  perils  affecting  either  the  cargo  or  the  ship,  by  the 
operation  of  which  there  may  be  either  no  cargo  or  less  cargo  left 
to  be  carried  or  no  ship  to  carry  it  to  its  destination ;  or  the  freight 
may  be  saddled  with  general  average  contribution  in  respect  of  ship 
or  cargo :  and  to  this  contract  of  indemnity  the  suing  and  labour- 
ing clause  superadds  a  contract  for  reimbursement  of  extraordinary 
expenses  necessarily  incurred  in  order  to  prevent  a  loss  of  the 
freight,  for  which  the  underwriters  would  be  liable ;  which  reim- 
bursement does  not  include  repairs  of  damage  to  the  ship ;  under- 
writers on  freight  not  being  answerable  for,  nor,  except  in  case  of 
general  average,  bound  to  contribute  to  such  repairs. 

The  policy  imder  consideration  thus  differs  from  an  ordinary 

insurance  upon  freight, — ^first,  in  that  it  could  not  be  affected  by 

loss  of  cargo,  because  the  freight  insured  was  not  for  cargo  in 

existence  or  appropriated  during  the  risk, — next,  that  it  was  not 

subject  to  general  average  either  of  ship  or  cargo,  because  the 

freight  was  not  to  be  earned  during  the  voyage  insured,  and,  as  a 

consequence,  that  the  underwriter  was  not  in  any  case  to  contribute 

to  repairs  of  the  ship,  not  even  in  respect  of  general  average, — and 

,    lastly,  that,  as  the  freight  rested  in  contract  for  the  future  employ- 

•    ment  of  the  ship  only,  it  would  not  pass  by  bare  abandonment  to 

the  underwriters  upon  ship,  but  would  simply  come  to  nothing  upcm 

such  abandonment,  if  justifiable ;  because  the  abandonment  would 

in  effect  be  an  election  by  the  owner  to  treat  the  charter  as  at  an 

end  by  reason  of  the  usual  exception  of  sea  perils  in  the  charter ; 

and  he  would  not  be  bound  to  incur,  in  favour  of  the  under>yriter 
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1868       on  ship,  any  new  responsibility  not  connected  with  the  voyage  for 
PoiTEB      which  the  ship  was  insured. 

j^^j^jjj  The  realization  of  the  freight  thus  insured  was  contingent  upon, 

firsts  the  performance  of  the  preliminary  voyage  to  New  Zealand; 
secondly,  the  like  of  the  voyage  thence  to  Calcutta;  third,  tlie 
fulfilment  of  the  charterparty  there ;  and  fourth,  the  perfonnanoe 
of  the  return  voyage  to  England.  All  the  trouble,  expense,  and 
risk  of  the  adventure,  as  between  the  underwriter  and  the  assured, 
with  the  exception  of  the  total  loss  of  the  ship  during  the  voyage 
to  New  Zealand,  were  to  be  incurred  by  the  assured.  In  the  case 
of  partial  loss  or  damage  to  the  ship,  no  liability  would  have  been 
incurred  by  the  underwriters.  In  such  an  event,  the  assured  might 
repair  and  earn  the  freight ;  and,  if  he  declined  to  do  so,  he  would 
lose  it  by  his  own  choice  or  default,  and  not  by  any  peril  insured 
against.  The  policy  in  this  case  was  in  its  nature,  therefore,  against 
total  loss  of  freight  by  total  loss  of  the  ship. 

The  insurance  of  a  subject  thus  dependent  upon  the  possession 
of  the  ship,  though  not  properly  an  accessory  thereto,  nor  incident 
to  the  voyage  insured,  yet,  being  insured  by  the  ordinary  form  of 
policy,  ought  to  be  dealt  with  upon  the  same  principles  as  an 
insurance  of  the  ship  itself,  and  as  subject  to  the  same  conditions 
in  respect  of  abandonment  and  otherwise,  unless  so  fistr  as  the 
character  of  the  subject-matter  rendered  abandonment  idle  or  in- 
applicable. 

One  test  which  may  be  applied  is,  to  consider  the  time  at  which 
the  alleged  total  loss,  if  any,  arose.  At  what  time  was  the  total 
loss,  if  any,  of  the  insured  freight  consummated  ?  and  when  did  the 
liability  of  the  underwriters  to  pay  for  that  loss  accrue  ?  The  assured 
must  answer  that  the  total  loss  was  complete,  actual,  and  absolute, 
without  abandonment,  at  Bluff  Harbour,  immediately  upon  the 
happening  of  the  damage,  to  repair  which  would  cost  more  than 
the  value  of  the  vessel ;  and,  if  that  were  so,  the  subsequent  pro- 
ceedings of  the  owner  were  immaterial,  inasmuch  as  no  freight, 
properly  so  called,  was  in  fact  subsequently  earned.  Before  adopt- 
ing this  conclusion,  however,  there  must  be  considered  the  condi- 
tion of  the  owner  and  underwriter  in  the  class  of  cases  which  such 
a  decision  would  govern ;  and,  in  doing  this,  there  must  be  kept 
steadily  in  sight  the  facts  that,  putting  out  of  consideration  the 
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tardy  abandonment  of  the  2nd  of  August,  1864,  the  owner  retained       1868 
the  control  of  the  vesse!,  under  the  command  of  the  master  acting      pmim^ 
for  him,  during  the  unreasonable  delay  at  Port  Chalmers,  during     j^^^^ 
the  repairs  for  the  voyage  to  Calcutta,  and  until  her  final  destruc- 
tion in  the  cyclone  of  the  5th  of  October,  1864 ;  and  that^  as 
appears  by  the  correspondence,  he  did  not  relinquish  the  intention 
of  sailing  her  as  a  ship,  and  earning  freight  from  Calcutta  home 
until  after  the  result  of  the  surveys  at  Calcutta  was  known ;  and 
that  was  more  than  a  year  after  the  damage  alleged  to  have  caused 
an  actual  total  loss ;  though,  with  respect  to  the  charter  freight, 
he  probably  knew  or  feared  that  it  had  become  hopeless,  or  at 
least  doubtful,  by  the  insolvency  of  De  Mattos,  against  which  he 
was  not  insured,  and  the  occurrence  of  which  insolvency,  however 
it  might  have  operated  upon  the  amount  of  damages,  could  not 
affect  the  question  of  liability. 

An  owner  thus  retaining  the  vessel  might,  as  between  him  and 
the  charterer,  elect  either  to  abandon  the  adventure  (on  account  of 
the  repair  of  the  damage  exceeding  the  value  of  the  vessel)  or  to 
prosecute  it,  and  with  the  latter  view  proceed  to  the  chartered  port 
of  loading,  repairing  the  vessel  either  there  or  on  the  way.  He 
was  not  bound,  as  between  him  and  the  charterer,  to  continue  the 
adventure,  because  he  might  have  excused  himself  under  the  ordi- 
nary exception  of  sea  perils  in  the  charterparty ;  but  he  was  entitled 
to  repair,  and  earn  the  freight,  if  he  thought  proper ;  and  circum- 
stances might  occur  to  send  ships  up  in  the  market,  and  make  it 
the  interest  of  a  ship-owner  in  like  case  to  repair,  and  an  impru- 
dence not  to  repair.  If  in  this  case  the  assured  had  chosen  to 
repair  either  at  Sydney  or  at  Calcutta,  he  would  have  been  in  a 
condition  to  earn  the  freight,  and  might  but  for  De  Mattos's  insol- 
vency have  in  fact  earned  it ;  and  so  no  actual  absolute  loss  of  the 
freight  by  perils  insured  against  did  in  fact  take  place.  If  this 
were  a  remote  possibility,  a  mere  improbable  speculation,  out  of 
ordinary  experience  in  like  cases,  it  ought  to  be  rejected  as  of  no 
weight  in  deciding  a  practical  question.  Far,  however,  from  the 
earning  of  the  freight  being  desperate  in  this  particular  instance, 
the  owner  continued  to  prosecute  the  adventure  and  treat  the 
vessel  as  his  own,  without  abandoning  either  ship  or  freight ;  and, 
if  experience  in  like  cases  is  to  be  consulted,  it  is  notorious  that 


570  COUKT  OF  COMMON  PLEAS.  [L.  B. 

1868  vessels  which  might  have  been  abandoned  because  of  the  cost  of 
PoTTEB  repairs,  have  occasionally,  whether  prudently  or  not,  been  repaired 
Raskin  "^^  *^®  master,  and  have  earned  freight,  whereby  the  underwriter 
upon  ship  has  become  answerable  only  for  a  partial  loss,  and  the 
underwriter  upon  freight  has  been  relieved  from  liability.  Indeed, 
cases  have  even  occurred  in  which  the  underwriter  on  freight, 
having  upon  abandonment  paid  a  total  loss  in  the  first  instance, 
has,  upon  the  voyage  being  in  the  event  completed,  recovered 
from  the  assured  the  freight  ultimately  earned,  as  upon  an  equi- 
table assignment  of  possible  freight,  with  an  imdertaking  to  pay 
it  over  if  forthcoming.  And  the  instances  in  which  vessels  justi- 
fiably sold  under  circumstances  of  distress  have  been  repaired  by 
purchasers  who,  from  being  on  the  spot,  had  greater  advantages 
than  the  sellers,  so  as  to  earn  or  be  capable  of  earning  freight, 
are  numerous. 

In  the  former  class  of  cases,  that  of  repairs  by  the  master  and 
prosecution  of  the  voyage,  there  is  no  abandonment  of  the  adven- 
ture ;  freight  is  earned,  though  at  an  expense  not  originally  con- 
templated ;  and  the  underwriters  cannot  be  debited,  as  of  the  time 
of  the  damage  to  the  vessel,  with  an  actual  total  loss,  though 
it  should  turn  out  that  she  was  so  injured  as  not  to  be  worth 
repairing. 

In  the  latter  class  of  cases,  that  of  justifiable  sale  by  the  master 
before  any  freight  is  earned,  such  a  sale  in  consequence  of  damage 
by  the  perils  insured  against  deprives  the  assured  owner  of  all 
control  over  the  ship,  and,  presumably,  of  all  capacity  of  earning 
freight.  Accordingly,  if  such  a  sale  takes  place  before  any  freight 
is  earned,  and  before  a  reasonable  time  for  abandonment  has  gone 
by,  it  supplies  the  place  of  an  abandonment  to  the  underwriter; 
because,  by  an  event  for  which  he  was  not  to  blame,  the  assured 
has  abandoned  the  adventure  and  lost  all  control  over  it,  and 
therewith  all  interest,  existing  or  contingent,  of  which  he  could 
divest  himself  by  abandonment  in  favour  of  the  underwriter. 

The  case  of  justifiable  abandonment  of  the  ship  to  the  unde^ 
writers  on  ship,  before  any  freight  is  earned,  might  be  put  upon  the 
same  footing  as  a  justifiable  sale  through  necessity ;  not  that  the 
fact  of  the  ship  being  insured  can  have  any  direct  effect  upon 
the  liability  of  the  underwriters  on  freight  by  a  separate  contract, 
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but  because  abandonment  to  underwriters  on  ship  is  one  of  the  1868 
known  incidents  of  maritime  commerce  by  which  the  ship,  upon  Tottee 
which  the  freight  depends^  may,  by  the  proximate  though  not  b^J^in 
necessary  effect  of  the  perils  insured  against,  become  lost  to  the 
assured,  and  the  adventure  be  brought  to  an  end  as  completely 
as  if  the  vessel  had  been  sold  or  actually  lost  And  this  suggests 
another  case  in  which  abandonment  might  become  unnecessary, 
viz.  the  actual  total  loss  of  the  ship,  though  by  a  peril  not  insured 
against,  before  a  reasonable  time  for  abandonment  had  gone  by. 
In  these  cases,  if  the  loss  be  total  without  abandonment,  it  must 
be  upon  the  ground  that^  by  reason  of  an  event,  for  which  the 
assured  was  not  to  blame,  happening  after  the  damage  in  respect  of 
which  he  might  if  he  chose  have  claimed  a  total  loss  upon  aban- 
donment, all  choice  by  the  assured  is  out  of  the  question,  and 
accident  has  elected  for  him  that  he  should  not  retain  the  vessel, 
or  what  remains  or  can  be  made  of  her. 

Cases  have  occurred,  upon  ordinary  policies  upon  freight,  in 
which,  notwithstanding  the  total  loss  of  the  vessel,  actual  or  con- 
structive, the  freight  has  yet  been  earned.  In  such  cases,  if  it  be 
earned  whilst  the  vessel  is  under  the  control  of  the  owner,  the 
underwriter  upon  freight  is  discharged.  Where  the  freight  is 
earned  after  the  owner  has  ceased  to  have  the  control  of  the  vessel, 
and  she  has  been  abandoned  to  the  insurer  upon  ship,  it  has  been 
thought  questionable  how  far  the  underwriter  on  freight  is  liable ; 
and  it  may  be  open  to  consider  whether  the  freight  ultimately 
earned,  though  not  for  the  owner,  is  to  be  considered  as  earned  in 
the  adventure  assured  and  over  which  he  had  control,  or  in  a  new 
adventure  after  his  control  has  ceased.  Cionsiderations  of  that 
kind,  however,  are  in  this  case  unnecessary,  not  only  because  in 
&ct  no  freight  was  earned,  but  also  because,  for  the  reason  already 
given,  abandonment  of  the  ship  would  not  have  carried  the  right 
to  the  freight  in  question. 

The  analogy  chiefly  discussed  in  argument  was  that  of  damage 
to  a  ship,  great  enough  to  justify  abandonment,  but  not  to  destroy 
the  specific  character  of  the  ship,  and  therefore  not  causing  an 
actual  total  loss.  In  such  a  case,  unless  the  damage  be  followed 
by  abandonment,  or  by  sale,  destruction,  or  other  termination  of 
the  adventure,  within  a  reasonable  lime  for  abandonment,  there  is 
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.1868       no  total  loss  of  the  ship ;  and,  consequently,  if  the  insnrance  be 
PoTTBB      against  total  loss  only,  the  underwriters  upon  ship  are  altc^ther 
Bankin.     absolved  from  liability.    And  the  same  result  would  follow  in  case 
of  constructive  total  loss  of  the  cargo. 

In  either  of  these  cases,  and  especially  in  that  of  ship  (because 
in  the  principal  case,  as  already  explained,  the  insurance  dealt 
with  perils  to  ship  only,)  is  the  assured  entitled  to  recover  as  upon 
an  actual  total  loss  of  freight,  although  there  may  be  no  total  loss 
of  the  subject-matter  to  which  freight  was  accessory  or  dependent? 
The  affirmative  of  this  proposition  is  necessarily  contended  for  by 
the  assured,  upon  the  ground  that,  in  the  case  of  freight,  aban« 
donment  is  inoperative,  and  may  be  dispensed  with,  and  that,  to 
view  the  exertions  of  the  ship-owner  to  earn  the  freight  instead  of 
abandoning  or  selling,  as  being  prejudicial  to  his  right,  although 
required  by  a  technical  rule  in  case  of  ship,  would  be,  so  far  as^ 
freight  is  concerned,  a  discouragement  to  exertion,  and  a  premium 
upon  reckless  sacrifice  of  property,  which,  in  the  majority  of  caaes, 
would  redound  to  the  disadvantage  of  underwriters.  On  the  part 
of  the  underwriters,  it  may  be  answered  that  abandonment  of 
freight  has  in  practice  been  made  where  the  earning  of  freight  has 
been  only  more  or  less  imperilled,  and  not  made  actually  hopeless ; 
that  the  insurance  of  freight,  except  where  it  has  been  paid  before- 
hand, is  not  of  an  existing  thing,  like  ship  or  goods,  but  only  of 
the  chance  of  safe  carriage  and  a  payment  in  future,  subject  to 
contingencies  which  depend  to  some  extent  upon  the  exertions  of 
the  assured,  and  upon  the  exertions  and  good  faith  of  strangers  for 
whom  the  underwriters  are  not  responsible,  and,  as  to  the  rest, 
upon  safety  from  the  perils  insured  against ;  that,  where  the  effect 
of  those  perils  is  to  make  the  earning  of  freight  impossible,  there 
is  an  actual  total  loss,  and  no  question  of  abandonment  can  arise ; 
that,  where  the  effect  of  the  perils  is  only  to  make  the  earning  of 
freight  improbable,  by  superadding  to  the  inseparable  contin- 
gencies the  improbability  of  damage  being  improvidently  repaired, 
that  there  is  still  a  chance  of  the  ship  being  repaired,  and  of  the 
freight  being  earned ;  that,  in  this  case,  that  chance  is  proved,  not 
only  by  experience  of  like  cases,  but  by  the  conduct  of  the  assured, 
to  have  been  of  some  value,  and  the  earning  of  freight  not  to  have 
been  hopeless  by  reason  of  the  damage ;  that,  although  true  it  is. 


VOL.  nL]  TBINITY  TEEM,  XXXI  VICT.  573 

as  events  turned  out^  the  underwriters  could  have  obtained  no  1868 
benefit  from  the  abandonment,  yet^  if  the  adventure  had  been  con-  Pottto 
tinned,  and  freight  had  actually  been  earned  under  the  charter-  ^j^j^s 
party,  the  underwriters  paying  a  total  loss  under  an  abandonment 
would  have  come  in  with  a  preferential  title  as  equitable  assignees 
of  the  freight  earned,  and  not  merely  in  concurrence  with  other 
creditors  with  a  claim  not  preferential  to  the  return  of  money  paid 
upon  a  consideration  which  had  failed ;  that^  therefore,  the  general 
rule  of  insurance  law  applies,  that,  where  the  thing  insured  sub- 
sists in  specie  (and  here  the  thing  insured,  viz.,  the  chance  of  earn- 
ing the  freight,  did  survive  the  risk),  and  can  be  restored,  though 
at  an  improvident  expense,  in  order  to  make  a  total  loss,  there 
must  be  an  abandonment ;  and  that,  as  for  the  impolicy  of  check- 
ing subsequent  exertions  to  earn  the  freight,  so  long  as  those 
exertions  are  made  in  good  faith,  with  a  view  to  do  the  best  for  all 
concerned,  they  cannot  affect  the  interest  of  the  underwriters  on 
freight,  or  operate  as  a  waiver  of  the  notice  of  abandonment. 

This  view  appears  the  most  in  accordance  with  usage  and  con- 
venience. It  secures  to  the  underwriter  timely  notice  of  the 
claims  to  be  made  upon  him,  and  the  opportunity  of  speedy  and 
thorough  inquiry  to  protect  him  from  being  made  liable  for  subse- 
quent damage  not  covered  by  his  policy, — objects  which  alone 
would  not  justify  holding  abandonment  necessary,  but  which  justify 
upholding  its  necessity,  where,  upon  any  reasonable  construction, 
it  can  be  operative.  And,  on  the  other  hand,  it  does  not  interfere 
with  the  honest  exertions  of  the  assured  to  prosecute  the  adven- 
ture with  success. 

It  was  plausibly  suggested  that  all  the  advantages  of  abandon- 
ment would  be  obtained  by  means  of  subrogation ;  but  this  would 
make  abandonment  unnecessary  in  many  cases  in  which  it  has 
hitherto  been  considered  essential;  and  subrogation  is  properly 
applicable  to  remedies  which  the  assured  has  agcunst  wrong-doers, 
rather  than  to  the  recovery  of  the  thing  insured  itself. 

To  this  must  be  added,  that  the  argument  which  goes  to  exclude 
abandonment,  proceeds  not  so  much  upon  the  ground  that  the 
thing  insured  is  destroyed  rather  than  imperilled,  as  upon  the 
notion  that  it  becomes  so  little  worth  pursuing  as  not  to  be  worth 
abandoning.    But,  if  this  were  so,  it  must  be  because  the  ship  was 
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1868  SO  little  vfOTih  repairing  as  not  to  be  worth  abandoning  as  a  ship ; 
"potteb  "  y®*'  undoubtedly,  a  timely  abandonment  was  necessary  in  order  to 
^-  make  a  total  loss  of  ship.  So  that,  in  order  to  avoid  inconsistency 
and  anomaly,  either  the  doctrine  of  constructive  total  loss  by 
damage  to  ship  making  repair  improvident  must  be  extended  to 
freight,  with  all  its  conditions,  including  that  of  abandonment, 
when  the  earning  of  freight  remains  within  the  control  of  the 
assured,  by  reason  of  the  ship  being  neither  actually  lost,  sold,  or 
abandoned,  or  it  ought  to  be  held  that  there  is  no  total  loss  of 
freight  by  damage  to  ship  in  a  case  like  the  present,  where  the 
ship  remains  in  specie  under  the  control  of  the  assured,  neither 
sold  nor  abandoned ;  or,  in  other  words,  as  already  indicated,  that 
the  true  character  of  the  insurance  in  question,  was  against  total 
loss  of  freight  by  total  loss  of  ship,  actual  or  constructive. 

From  that  dilemma  the  claim  of  the  assured  in  this  case  cannot, 
AS  it  should  seem,  be  extricated.  The  verdict  for  the  underwriters 
was  therefore  right,  and  the  rule  to  set  it  aside  will  be  discharged. 

Rule  discharged. 

Attorneys  for  plaintiff:  Thomas  A  HcUams. 
Attorneys  for  defendant :  Field  &  Boscoe. 
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MILLS  V.  THE  MAYOR,  &c.,  OP  COLCHESTER. 

JPreKription — BeasoTiobUneu  of  Fee — Oyster  Fishery — Licence  to  Dredge. 

The  mere  circnmstaDce  of  the  owners  of  an  oyster-fiBhery  having  for  a  period  of 
one  hundred  and  fifty  years  recelYed  a  fee  of  2Z.  2$,  for  a  licence  for  four  dredges, 
will  not,  in  the  aheence  of  all  evidence  on  the  suhject,  warrant  the  assumption 
that  3/.  df.  is  an  unreasonable  sum  to  demand  for  such  a  licence. 

Error  upon  a  decision  of  the  Court  of  Common  Pleas  in  favour 
of  the  defendants  upon  a  special  case.  (1)  The  main  point  to  be 
determined  was  whether  the  plaintiff  was  entitled  to  dredge  and 
take  oysters  in  a  fishery  belonging  to  the  corporation  of  Colchester, 
on  payment  of  "the  usual  and  accustomed  payments  and  fees," 
and  to  haye  a  licence  granted  to  him  for  that  purpose.  The  con- 
tention on  the  part  of  the  plaintiff  was,  that  the  facts  set  out  in 
the  special  case  shewed  that  there  was  an  immemorial  custom 
within  the  borough  of  Colchestet  and  certain  parishes  adjoining 
the  river  Colne,  for  the  defendants  and  their  predecessors  to  hold 
courts  and  grant  licences  to  persons  who  had  served  seven  years' 
apprenticeship  to  a  licensed  dredgerman  resident  in  any  one  of 
certain  parishes,  to  dredge  for  and  take  oysters  under  regulations 
from  time  to  time  made  by  the  dredgermen  and  confirmed  by  the 
defendants  and  their  predecessors,  upon  payment  of  a  reasonable 
fee,  viz.  a  fee  of  lOs.  6d.  for  a  licence  for  each  dredge,  not  exceed- 
ing four  dredges  to  one  person.  Such  licences  had  in  fact  been  so 
granted  by  the  defendants  for  this  fee  for  about  150  years;  but 
the  defendants  contended  that  the  evidence  did  not  establish  any 
valid  custom  to  this  effect 

The  plaintiff  was  a  licensed  dredgerman  resident  in  one  of  the 
parishes,  and  was  admitted,  according  to  the  practice  stated  in  the 
case,  at  an  Admiralty  Court,  having  been  duly  apprenticed  and 
served  his  apprenticeship,  and  he  duly  applied  for  a  licence  for 
four  dredges,  and  tendered  2Z.  2a.  in  payment  for  the  licence,  but 
the  defendants  refused  to  grant  the  plaintiff  the  licence  unless  he 
paid  a  fee  of  31.  3s.  for  the  same ;  at  this  court  376  dredgermen 

(1)  Law  Rep.  2  C.  P.  476. 
Vol.  m.  3  A  2 
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1868       received  licences  to  dredge  with  four  dredges,  on  payment  of  a  fee 
Mills       of  2/.  25. ;  before  granting  licences  at  a  fee  of  2Z.  2$.  each  to  these 
Mayor  of    ^'^^  dredgermen,  the  assembled  body  of  dredgermen  were  informed 
CoLOHiBBTER.  by  tho  mayor  that  at  a  meeting  previously  held  the  same  day  the 
town-council  had  resolved  to  refuse  licences  to  six  dredgermen, 
except  at  a  fee  of  31.  3s.,  for  the  purpose  of  raising  the  question 
raised  in  this  case ;  and  that  the  plaintiff  was  one  of  the  dredger- 
men of  whom  under  this  resolution  a  fee  of  31.  3s.  was  demanded. 
The  question  was  whether  the  plaintiff  was  entitled  to  have 
granted  to  him  a  licence  to  dredge  and  take  oysters  in  the  fishery 
upon  payment  of  22.  2s. 

June  17, 18,  and  19.  /.  Brown,  Q.C.  (Pollock,  Q.a,  with  him), 
for  the  plaintiff,  and  DenmaUy  Q.C.  (B.  E.  Turner  and  PhUbriek 
with  him),  for  the  defendants.  The  arguments  were  substantially 
the  same  as  were  urged  in  the  Court  below ;  and  the  following 
authorities  were  referred  to: — 

For  the  plaintiff, — Shephard  v.  Payne  (1) ;  MiUs  v.  Mayer  of 
Colchester  (2) ;  MeUor  v.  Spatemdn  (3) ;  Bex  v.  ChurchtU  (4) ;  HaU 
V.  Mayor  of  Swansea  (5) ;  White  v.  Coleman  (6) ;  Beardsworlh  t. 
Torkington  (7) ;  DeMe  v.  Linehan{«)\  Mdridge  v.  KnoU  (9); 
Lyme  Regis  v.  EenJey  (10);  Jenkins  v.  Harvey  (11);  JBryoirfv. 
Foot  {12)  \  Tyson  v.  Smith  {13);  Bogers  v.  Brenton{U);  Arh 
Wright  v.  CantreU  (15) ;  Com.  Dig.  Admiralty ;  1  Shep.  Touchst. 
78,  79;  4  Bythewood  and  Jarman's  Conveyancing,  394;  Best 
on  Presumptions,  144,  145;  Taylor  on  Evidence,  ss.  114,  IMs; 
Grant  on  Corporations,  109. 

For  the  defendants,— ffofeKWcTs  Case  (16) ;  Mayor  ofCokheder 
v.  Brooke  (17) ;  Church  v.  Thame.  (18) 

(1)  12  C.  B.  (N.S.)  414 ;  81  L.  J.         (9)  1  Cowp.  214. 

(O.P.)  297 :  in  error,  16  C.  B.  (N.8.)       (10)  3  B.  &  Ad.  77 ;  2  Q.  &  F.  881. 

132 ;  33  L.  J.  (C.P.)  168.  (11)  2  C.  M.  &  B.  893. 

(2)  17  C.  B.  (N.S.)  636.  (12)  Law  Rep.  3  Q.  R  497. 

(3)  1  Wms.  Saund.  343.  (13)  9  Ad.  &  E.  406. 

(4)  4  B.  &  C.  750.  (14)  10  Q.  K  26. 

(5)  5  Q.  B.  526.  (15)  7  Ad.  &  E.  566. 

(6)  1  Freem.  134 ;  3  Keble,  247.  (16)  6  Ck).  Rep.  59.  b. 

(7)  1  Q.  B.  782.  (17)  7  Q.  B.  339. 

(8)  12  Irish  C.  L.  R.  1.  (18)  Law  Rep.  2  0.  P.  480,  n. 
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Before  the  close  of  the  defendants'  argoment,  the  Court  asked        1868 
JBroum  how  he  proposed  to  deal  with  the  question  of  the  reason-       muxb 
ableness  of  the  fee  demanded,  assuming  the  plaintiff  to  be  entitled    ma^  q, 
to  a  licence  on  proof  of  his  qualification  and  payment  or  tender  of  Oolohmtbe. 
a  reasonable  fee ;  observing  that^  if  three  guineas  was  a  reasonable 
fee  for  a  licence  for  four  dredges,  the  plaintiff  could  not  maintain 
the  action,  inasmuch  as  there  was  no  evidence  that  that  sum  had 
been  tendered. 

Brown,  Q.C.  A  fee  of  10s.  6c2.  per  dredge  having  been  demanded 
and  paid  for  aperiod  of  at  least  one  hundred  and  fifty  years^  it  must 
be  assumed  that  that  fee  and  no  other  was  a  reasonable  fee. 

[Kellt,  C.B.  Two  guineas,  no  doubt,  would  be  a  reasonahle  fee 
for  four  dredges ;  but  the  question  is  whether  three  guineas  was  an 
unrecuondblefee.'] 

That  which  is  usual  is  generally  received  as  the  test  of  reason- 
ableness. The  number  of  dredgers  and  the  revenue  derived  by  the 
corporation  irom  the  fishery  appear  to  have  gone  on  increasing 
from  year  to  year  from  1758  to  the  present  time.  The  Court  may, 
therefore^  well  presume  from  the  long  usage  that  the  antient  fee  of 
l(h.  6d.  per  dredge  was  one  which  it  was  reasonable  for  the 
dredgers  to  pay  and  for  the  corporation  to  receive. 

Eellt,  C.B.  The  quantity  of  oysters  and  the  degree  of  stint 
must  necessarily  vary  from  time  to  time.  This  and  other  conside- 
rations may  and  ought  to,  and  doubtless  do,  cause  the  regulations 
for  the  management  of  the  fishery  to  be  from  time  to  time  altered. 
In  judging  of  the  reasonableness  or  unreasonableness  of  the  fee  de- 
manded by  the  corporation  for  licences  to  dredge,  we  can  only  look 
to  the  case  and  the  evidence  which  we  find  there  set  out.  Having 
carefully  considered  it,  we  are  all  clearly  of  opinion  that,  regard 
being  had  to  the  sum  which  has  been  received  for  these  licences 
daring  a  period  of  one  hundred  and  fifty  years  or  thereabouts, 
an  advance  of  50  per  cent,  cannot  in  the  present  state  of  the  fishery 
be  assumed  prima  facie  to  be  unreasonable.  The  burthen  of  shew- 
ing that  it  was  so  lay  upon  the  plaintiff,  and  he  has  offered  no 
evidence  on  the  subject.  We  regret  much  to  be  obliged  to  decide 
the  case  upon  this  narrow  ground ;  but  it  would  be  manifestly  in- 
consistent with  our  duty  to  hear  a  long  argument  upon  points 

,  3  A  2  2 
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1868        which  appear  to  us  to  be  immaterial  to  our  judgment.     The  judg- 
Mills      ment  of  the  Court  of  Common  Pleas  must  therefore  be  affirmed. 

V. 

Matob  of 
OoLOHBRTER.      Bbamwell  and  Channell,  BB.,  Blackbubn  and  Hannen,  JJ.r 

concurred. 

Judgment  affirmed. 

Attorneys  for  plaintiff:  N.  C.  dt  C.  MUne,  for  Smithies,  Chody, 
4Jk  Son,  Colchester. 

Attorneys  for  defendants :  Kingsford  dt  Dorman,  for  Turner  dt 
Deane,  Colchester. 


June  10.  [IN  THE  EXGHEQUEK  CHAMBEB.] 

THE  FREE  FISHERS  OF  WHITSTABLE  v.  FOREMAN. 

PreBcrijpium — Anehorage^uej  what  vnU  nukiin  a  Claim  for — Aniient  Port. 

An  oyster-fiflliery  had  been  possessed  and  an  anchorage-due  claimed  and  leoeiTed 
from  time  immemorial  by  the  lords  of  the  manor  of  Whitstable  in  respect  of  all 
vessels  casting  anchor  within  the  limits  of  certain  anchorage-ground  within  the 
manor.  The  anchorage  was  natural  holding-ground,  with  natural  breakwaters. 
In  1795,  the  fishery  and  the  soil  (including  the  anchorage-ground)  were  con- 
veyed by  the  lord,  with  all  its  rights  and  appurtenances,  to  the  plaintiffs,  who 
thenceforth  claimed  and  received  the  anchorage-dues.  There  was  some  evidence 
that  Whitstable  was  a  limb  of  the  port  of  Sandwich ;  but  there  was  no  direct 
evidence  to  shew  that  the  anchorage-ground  was  within  or  connected  with  the 
port,  or  that  the  franchise  of  the  port  was  ever  granted  out  by  the  Crown.  There 
was,  however,  evidence  that  the  lord  of  the  manor  was  the  owner  of  a  landing- 
place  called  Le  Craston,  within  the  limits  of  the  manor,  but  its  precLse  positioD 
could  not  now  be  ascertained,  and  that  he  took  toll  upon  merchandize  landed 
there,  and  also  that  he  was  owner  of  the  anchorage-ground,  and  took  the  anchor- 
age-due as  such  lord  and  owner  of  the  soil.  The  recitals  in  an  act  of  parlia- 
ment by  which  the  plaintiffs  were  incorporated  and  impowered  to  purchase 
the  manor  and  manorial  rights,  stated  that  there  were  '*  customary  payments 
usually  and  of  right  made  to  the  lord  of  the  manor  for  or  in  respect  of  any  ship  or 
vessel  on  the  landing  of  goods  or  merchandize  within  the  said  manor."  There 
was  also  evidence  that  the  plaintifis  had  as  far  back  as  living  memory  extended 
maintained  buoys  and  beacons,  which  served  the  double  purpose  of  pointing  out 
the  channel  by  which  vessels  of  small  burthen  might  safely  reach  the  anchorage- 
ground  and  also  of  protecting  the  oyster-beds. 

Held  (affirming  the  judgment  of  the  Court  of  Common  Pleas),  by  Kelly,  C.B., 
Channell,  B.,  Blackburn  and  Mellor,  JJ.,  upon  a  special  case  reserving  power  to- 
the  Court  to  draw  all  inferences  of  fact,  that  the  maintenance  of  the  buoys  and 
beacons,  taken  in  coimection  with  the  ownership  of  the  soil  of  the  anchorage- 
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ground,  and  the  benefit  to  the  public  therefrom,  afforded  a  sufficient  consideration  igeg 

to  sustain  the  claim  to  the  anchorage-due. 


TnaFim 


Eeld^  by  Martin  and  Bramwell,  BB.,  that  assuming  Whitstable  to  be  an  antient    f^J^^^ 

port,  the  facts  stated  did  not  justify  the  inference  that  there  was  any  consideration  WmrsTABUi 

to  sustain  the  claim  of  anchorage.  *> 

FoBKHAa; 

Ebbob  from  the  decision  of  the  Cioart  of  Common  Pleas  in 

fayoor  of  the  plaintifis  upon  a  special  case.  (1) 

Feh.  5.    Denmafiy  Q.C.  {Mdlish,  Q.C.,  and  Baymond  with  him), 

for  the  plaintiffs. 

Preniiee,  Q.C.  (F.  M.  White  with  him),  for  the  defendant 
The  argaments  and  the  authorities  cited  were  substantially  the 

same  as  those  in  the  Court  below. 

Cur.  adv.  vutt. 

June  19.  The  judgment  of  the  majority  of  the  Court  (Kelly,  C.B., 
^Channell,  B.,  Blackburn  and  Mellor,  JJ.),  was  deliyered  by 

£ellt,  C.B.  This  is  a  special  case  stated  for  the  purpose  of 
raising  the  question  whether  the  plaintiffs  are  entitled  to  an 
anchorage-toll  of  Is.  in  respect  of  each  yessel  anchoring  or  taking 
ground  below  low-water  mark  in  the  andiorage-groimd  at  Whit- 
stable. A  claim  to  a  similar  toll  in  respect  of  yessels  coming  into 
the  railway  harbour  was  abandoned  in  the  court  below. 

In  a  former  action, — Gann  y.  Free  Fishers  of  Whiistahle  (2), — 
4>rought  by  the  now  plaintiffs  against  another  person  for  a  similar 
toll,  the  ultimate  decision  of  the  House  of  Lords  was  against  the 
plainti£b;  but  that  decision  was  founded  on  the  special  drcum- 
fitances  stated  in  the  case,  which  did  not  in  the  opinion  of  the 
House  of  Lords  disclose  anything  more  than  eyidence  that  the 
plaintiflfe,  and  those  whose  estate  they  had,  had  from  time  imme- 
onorial  taken  an  anchorage-toll  of  this  amount  from  all  yessels 
anchoring  in  the  part  of  the  sea  in  question,  and  had  from  time 
immemorial  had  a  seyeral  fishery  for  oysters  at  the  spot  in  question, 
^and  were  owners  of  the  soil  of  the  anchorage-ground.  Taking  this 
yiew  of  the  facts,  the  decision  of  the  House  of  Lords  was,  that, 
inasmuch  as  the  ownership  of  the  soil  in  the  high  seas  must  be 
^subject  to  the  free  enjoyment  of  the  right  of  nayigation,  that 

(1)  Law  Bep.  2  C.  P.  688.  (2)  11  H.  L.  C.  192 ;  35  L.  J.  (O.P.)  29. 
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1868       ownership  alone  oonld  not  support  a  claim  to  anchorage.    Lord 

TnFBXE    Westbury,  in  delivering  his  judgment  as  Lord  Chancellor,  proceeds 

,j^J^J^  to  say  (1)  :  **  If  the  payment  be  claimed  as  an  antient  anchorage- 

_   »•  due,  some  facts  mnst  be  shewn  which  either  prove,  or  from  which 

FOBSMAN.  ,  ,  , 

it  can  be  inferred,  that  the  soil  claimed  by  the  respondents  was 
originally  within  the  precincts  of  a  port  or  harbour,  or  that  some 
service  or  aid  to  navigation  was  rendered  to  the  public,  in  respect 
of  which  the  alleged  grant  was  made ;  but  nothing  of  the  kind 
appears,  and  no  such  ease  can  le  presumed  or  inferred  from  fke 
vMfte  fad  of  an  immemorial  payment.  No  such  case  is  made  by 
the  respondents ;  and  the  payment  is  demanded  merely  on  ike 
ground  of  its  l^tving  been  immemorially  made  to  the  lords  of  the 
manor  of  Whitstable  and  their  assigns,  in  respect  of  the  ownership 
of  the  site, — an  antient  oyster-fishery  now  vested  in  the  respon- 
dent 

The  decision  of  the  House,  therefore,  determines  that  the  owne^ 
ship  of  the  soil  below  low-water  mark  vested  in  a  subject  is  not  by 
itself  such  a  consideration  as  would  support  an  express  grant  bj 
the  Grown  of  an  anchorage-due,  or  would  render  an  immemorial 
custom  to  take  such  a  due  valid;  and  it  also  determines  that, 
though  the  creation  of  a  port  by  the  Crown  on  the  spot  would 
support  a  grant  by  the  Crown  to  the  owner  of  the  soil  of  sock  a 
due,  and  consequently  that  the  immemorial  existence  of  a  port  on 
the  spot  would  shew  such  a  possible  good  legal  origin  as  would 
support  the  immemorial  custom,  yet  that  the  fact  of  the  irnme* 
morial  taking  of  the  toll,  though  it  would  be  rightful  in  its 
origin  if  the  spot  was  in  a  port,  and  wrongful  if  it  was  not  in  a 
port»  did  not  of  Use^f  afford  sufficient  ground  for  inferring  that  the 
spot  was  an  antient  port,  or  that  such  special  services  were 
rendered,  either  by  express  stipulation  in  some  lost  grant,  or  by 
immemorial  usage,  as  would  support  such  a  grant  or  custom. 

This  has,  no  doubt,  an  important  bearing  on  the  present  case ; 
and  this  decision  is  binding  on  us,  and  must  not  be  departed  from; 
but  it  certainly  leaves  it  open  to  the  plaintiffs  to  endeavour  to 
supply  the  deficiency  by  furnishing  in  another  case  sufficient 
evidence  of  facts  from  which  it  ought  properly  to  be  inferred  that 
there  did  exist  such  a  consideration  as  would  support  the  grant  or 
(1)  11  H,  L.  a  at  p.  208 ;  36  L.  J.  (C.P.)  at  p.  36. 
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custom.    And  in  the  present  case  the  plaintiffs  contend  that  they       1868 
haye  supplied  such  evidence  as  to  justify  the  conclusion^  both  that    Thk  Fbbi 
the  spot  in  question  is  part  of  an  antient  port,  and  also  that  they,  w^b^bL 
and  those  whose  estate  they  have,  have  supplied  certain  buoys,  &c.,    -g^JL.^ 
for  the  benefit  of  the  navigation,  so  long  and  under  such  circum- 
stances as  that  it  ought  to  be  inferred  that  they  and  those  whose 
estate  they  have  are  by  immemorial  usage  bound  to  supply  them, 
in  consideration  of  the  receipt  of  the  anchorage-tolls.    Either  of 
those  facts,  if  established,  would  be  a  sufficient  consideration  to 
support  the  custom ;  and  the  great  question  is,  whether  .there 
appears  enough  on  the  special  case  to  raise  a  presumption  of  either 
or  both  of  those  considerations,  in  support  of  an  immemorial 
custom. 

During  the  course  of  the  argument  an  amendment  was  made, 
giving  the  Court  power  to  draw  all  inferences  of  fact 

We  must  observe,  in  the  first  place,  that,  though  the  decision  of 
the  House  of  Lords  finally  determines  that  the  receipt  of  anchor- 
age-dues from  time  immemorial  in  a  particular  spot  is  not  in 
itself  sufficient  to  justify  the  inference  that  there  must  before  the 
time  of  memory  have  been  such  a  state  of  things  in  that  spot  as  to 
make  the  perception  of  those  anchorage-dues  rightful,  yet  we 
certainly  do  not  understand  them  to  have  questioned  but  that  it  is 
very  important  evidence  tending  to  that  conclusion ;  so  that,  if 
there  be  other  evidence  that  there  was  an  antient  port  near  to  the 
spot  in  question,  the  immemorial  perception  of  anchorage-dues 
greatly  strengthens  the  inference  that  there  really  was  an  antient 
port  there,  and  is  also  strong  evidence  that  the  spot  in  which  the 
anchorage-dues  have  been  taken  was  within  that  antient  port,  as 
that  would  account  for  the  taking  of  the  dues,  and  shew  that  they 
were  rightful.  And,  by  a  similar  process  of  reasoning,  any  evi- 
dence tending  to  shew  that  buoys  and  beacons  were  suppUed  firom 
time  inmiemorial  would  be  strengthened  if  it  was  shewn  to  be  in 
an  immemorial  port;  and  such  evidence  also  strengthens  the 
evidence  tending  to  shew  that  there  was  an  immemorial  port  at 
the  place  where  the  antient  buoys  and  beacons  were  maintained. 
We  are  not,  therefore,  to  take  any  one  part  of  the 'case  by  itself, 
and  see  whether  that  alone  would  be  sufficient ;  but  we  must  take 
the  whole  together. 
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1868  It  is  said  by  Lord  Chelmsford^  and  we  think  agreed  by  all  the 

ThsFbeb    Lords,  in  the  Free  Fisfiers  of  WhUstahle  v.  Oa/nn  (1),  that  **  every 

T^tcSbm  "^^^<^®^*  ought  to  be  made  in  favour  of  a  payment  which  has 

«•       ,  been  uninterruptedly  received  time  out  of  mind,   supposiDg  it 

presumably  capable  of  a  lawful  origin ;"  and  what  we  have  to  do  is, 

taking  the  whole  case  together,  to  see  whether  enough  is  shewn  to 

justify  the  presumption  of  a  legal  origin  to  this  payment    And  we 

have  come  to  the  conclusion  that  there  is  enough,  and  consequently 

that  the  decision  of  the  Court  below  must  be  affirmed. 

It  appears  from  the  statements  in  the  case  that  the  manor  of 
Whitstable  is  an  antient  manor.    And  from  the  proceedings  before         I 
the  justices  in  eyre  set  out  in  par.  23,  it  appears  that  in  the         | 
21  £dw.  1,  AJexander  Baliol,  as  tenant  by  the  curtesy,  and  John 
Earl  of  Athol,  as  tenant  in  fee,  of  the  manor  of  Whitstable  and         I 
hundred  of  Whitstable,  claimed  to  have  had,  inter  alia,  from  time         ! 
immemorial,  in  the  said  manor,  free-warren  and  wreck  of  the  sea, 
and  toll  with  merchandize  at  Le  Craston,  in  the  same  manor ;  and 
that  they  and  the  ancestors  of  John,  from  time  whereof  memory  is 
not,  have  had  the  said  liberties  without  interruption.    On  this         I 
claim  issue  was  joined ;  and,  so  far  as  regards  the  manor,  the 
verdict  was  for  the  claimants,  and  their  claim  to  hold  these 
franchises  was  allowed. 

Two  years  earlier,  the  influence  of  the  great  barons  had  obtained 
from  Parliament  a  declaratory  act,  18  Edw.  1,  that  all  who  could 
verify  by  good  inquest  of  the  country,  or  otherwise,  that  they  and 
their  ancestors  or  predecessors  have  used  any  manner  of  liberties 
whereof  they  were  impleaded  by  writs  of  quo  warranto  before  the 
time  of  King  Richard  the  First,  or  in  all  his  time,  and  have  con- 
tinued hitherto,  should  have  their  liberties  allowed.  *^  By  this 
act^**  says  Lord  Coke  (2),  "  continuance  of  possession  of  liberties 
from  the  beginning  of  the  reign  of  Bichard  the  First  till  this  act, 
which  was  under  a  hundred  years,  should  be  a  bar  to  the  Crown, 
if  so  it  were  found  by  inquisition,  which  was  the  time  of  pre- 
scription that  bound  the  subject  in  case  of  prescription."  We 
have  it,  therefore,  established  by  the  verdict  of  the  jary  that  the 
lord  of  this  manor  from  time  immemorial  down  to  the  21  Edw.  1, 
and  from  that  date  by  the  allowance  in  eyre,  took  toll  with  mer- 

(1)  11  H.  L.  0.  at  p.  222 ;  ZSL.  J.  (C.P.)  at  p.  40.  (2)^  2  Inst  495. 
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chandise  at  Le  Craston,  in  the  manor  of  Wbitstable.    It  does  not       ises 
appear  to  be  now  known  what  place  was  designated  by  the  name    thb  Frkb 
of  Le  Craston.    It  is  snggested,  but  without  any  apparent  reason,  \^^^^bL 
that  it  is  the  same  spot  more  recently  designated  as  Greystones.  ^' 

As,  however,  it  is  not  now  known  where  Greystones  was,  this  is  of 
Yery  little  consequence.  It  does  appear  that  Le  Craston  was 
within  the  manor  of  Whitstable.  This  record  proves  that  from  time 
immemorial  toll  was  taken  by  the  lord  of  the  manor  on  mer- 
<shandise  landed  at  a  spot  within  the  manor,  which  of  course  could 
not  be  unless  ships  had  from  time  immemorial  come  there,  and 
discharged  merchandize  there.  In  Hale,  de  Portibus  Maris,  c.  4, 
Lord  Hale  states  that,  in  consideration  of  a  port,  two  things  are 
inyolved, — ^first,  the  interest  in  the  soil  both  of  the  shore  or  town, 
which  is  the  caput  portds,  and  of  the  soil  of  the  haven  itself, — 
.second,  the  interest  of  the  franchise ;  and  that  both  are  acquirable 
by  prescription,  without  any  other  formaUty  appearing,  though 
presumed.  Ex  diutumitate  temporis  omnia  presumuntur  rite  acta. 
He  then  says  (1) :  ^*  And  upon  the  same  title  and  account  they 
may  be  settled  and  lodged  in  a  subject  as  well  in  point  of  propriety 
of  soil  as  in  point  of  franchise ;  and  so  were  many  ports  of  the  sea 
which  were  enjoyed  by  subjects  by  the  title  of  prescription,  with* 
out  any  charter  thereof  extant,  or  at  least  for  most  of  them :  and 
of  this  we  shall  give  some  instances."  Amongst  the  instances 
oited  by  Lord  Hale,  two  are  material,  as  shewing  the  weight  of  the 
evidence  furnished  by  the  proceedings  in  eyre  in  the  21  Edw.  1. 
The  first  is  that  of  Sutton  Poole,  now  called  Plymouth,  which  was 
determined  to  be  parcel  of  the  manor  of  Tremanton  at  the  time 
it  was  the  property  of  the  subject,  and  as  such  to  pass  to  the 
Duchy  of  Cornwall  by  a  grant  of  the  manor,  without  any  special 
mention  of  the  port  or  water.  **  But,"  says  Lord  Hale  (2),  "  it 
passed  by  the  strength  of  its  being  parcel  of  and  appendant  to  the 
'Castle  of  Tremanton."  In  Mayor  of  Hxeter  v.  Warren  (3),  the 
Court  in  their  judgment,  citing  a  remark  of  Lord  Hale's,  that  the 
port  was  part  of  the  fee  granted  to  the  corporation  of  Exeter, 
observe,  "  We  do  not  cite  this  passage  as  proof  of  the  fact,  but  as 
shewing  that,  according  to  that  great  lawyer's  opinion,  there  is 
jiothing  in  such  a  state  of  things  unreasonable,  or  which  may  not 
(1)  De  Portibus  Maris,  p.  55.         (2)  Ibid.  p.  57.         (3)  6  Q.  B.  at  p.  801. 
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1868       easily  be  presnmedy  on  proper  eyidence  of  user :"  and  this  was  in 
TheFbek"  effect  their  decision. 
^^^^^       There  is,  therefore,  very  strong  authority  for  saying  that  a  port 
«.         at  Whitstable  might  by  prescription  be  parcel  of  the  manor  of 
Whitstable,  and  pass  as  such  by  the  conyeyances  of  that  manor. 

The  second  instance  is  that  of  Topsham,  which  belonged  to  the 
Earls  of  Devon :  and  Lord  Hale's  summary  of  the  reasons  for  hold- 
ing it  to  belong  to  them  is  as  follows  (1)  : — "  Upon  these  recor(b 
it  appears, — first,  that  the  Earls  of  Devon  had  the  propriety  of 
the  soil  of  the  port  by  prescription,  for,  they  had  all  the  profits 
that  arise  by  reason  of  the  property  of  soil,  viz.  the  fishing  and  the 
salt-marsh,  which  possibly  might  be  an  incrementum  maritimum,— 
secondly,  they  had  also  the  firanchise  of  the  port  by  prescription, 
and  all  the  incidents  thereof,  viz.  1.  applicatio  navium,  2.  exonera- 
tio  navium,  3.  mercatum  et  venditio  mercandisarum  in  gross  et  per 
retail,  4.  victualling  of  mariners  and  ships,  5.  lodging  and  enter- 
tainment of  mariners ;  all  which  are  privileges  in  a  special  manner 
belonging  to  ports,  and  which  cannot  be  had  without  that  liberty 
legally  vested,  as  shall  be  shewn  in  due  time." 

The  Earls  of  Athol,  as  lords  of  the  manor  of  Whitstable,  had 
the  fishing  in  this  spot  by  prescription :  and  the  finding  of  the 
inquest  in  eyre  that  they  had  from  time  immemorial  taken  toll 
for  merchandize,  proves  that  from  time  immemorial  the  first  two 
of  the  incidents  mentioned  by  Lord  Hale,  viz.  the  coming  of  ships, 
and  the  unloading  of  ships,  had  existed  there,  and  affords  strong 
grounds  for  presuming  that  the  other  three  incidents,  viz.  a  market 
for  the  merchandize  when  landed,  and  victualling  and  lodging  of 
ships  and  mariners  in  the  vill  of  Whitstable,  had  also  existed  bom 
time  immemorial ;  for,  merchandize  could  hardly  be  landed  withont 
them.  And  the  taking  of  toll  for  merchandize  landed  is  prima 
facie  a  privilege  which  belongs  to  the  lord  of  the  port,  and  is  s 
strong  addition  to  the  evidence  which  Lord  Hale  mentions  in  the 
case  of  Topsham.  It  does  not,  therefore,  seem  too  much  to  say 
that  Lord  Hale  would  have  thought  this  record  alone  sufficient 
evidence  that  the  lords  of  the  manor  had,  as  such,  by  prescription^ 
a  port  in  the  manor,  which  was  parcel  of  the  manor.  Certainly 
it  is  a  matter  which,  in  the  language  of  the  Queen's  Bencli  in 
(1)  De  Portibus  Maris,  p.  56. 
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Mayor  of  Exeter  v.  Warren  (1),  may  be  presumed  on  proper  proof       1868 
of  usage.  tbsFbu 

But  the  evidence  on  this  head  does  not  stop  here.  The  two  'iJ^^^^ 
proclamations  (mentioned  in  paragraphs  27  and  28)  by  King  «• 
Edward  the  Second,  and  the  report  under  the  commission  in  7  Eliz., 
are  strong  evidence  of  reputation  that  Whitstable  was  a  port; 
and  the  fact  that  anchorage-toll  has  been  from  time  immemorial 
taken  there,  which  would  not  in  general  be  legal  except  within  the 
precincts  of  a  port»  confirms  this.  Then,  the  description  of  the 
place  in  question  in  par.  5,  and  shewn  on  the  map,  is  such  as  to 
make  it  very  probable  that  in  antient  times,  before  memory,  a  port, 
though  not  a  large  one,  would  be  established  there,  and  anchorage 
taken  by  the  lord  of  the  manor  in  consideration  of  his  consent. 
The  oyster-beds  on  the  Strette  and  the  Ridge,  in  all  probability 
were  private  property  from  the  time  of  the  Bomans,  who,  we  know, 
greatly  esteemed  the  oysters  in  this  neighbourhood ;  and  at  the 
same  time  they  formed  a  breakwater  protecting  the  anchorage. 
Vessels  could  not  discharge  cargo  on  the  shore  without  obtaining 
leave  from  the  owner  of  the  shore ;  and,  when  coming  into  the  anchor- 
age-ground, must  have  been  liable  to  lie  too  far  out^  so  as  at  once  to 
injure  the  oysters  and  be  exposed  to  the  surf.  It  would  seem, 
therefore,  a  very  reasonable  arrangement,  if  the  owner  of  the  shore 
and  of  the  oyster-beds  were  to  agree  with  the  public  that  he 
would  give  &cilities  to  vessels  to  land  their  goods,  and  so  encourage 
their  resort  there,  and  would  put  up  buoys  and  beacons  to  mark 
ont  where  the  anchorage-ground  was,  so  as  at  once  to  enable  them 
to  avoid  his  oysters  and  get  safely  into  the  anchorage>ground ;  he 
making  it  a  condition  that  they  would  avoid  his  oyster-beds,  and 
pay  a  reasonable  due  for  anchoring  at  the  spot.  An  agreement  of 
this  sort  in  modem  times  between  the  Crown  (on  behalf  of  the 
public)  and  a  subject,  evidenced  by  a  charter  accepted  by  the  owner 
of  the  soil  and  fishery,  would  be  valid ;  and,  if  aU  parties  before 
legal  memory  acted  as  if  such  an  arrangement  was  made,  the 
arrangement  would  be  binding  by  prescription. 

It  appears  by  par.  18,  that,  so  long  as  living  memory  goes,  all 
parties  have  acted  as  if  such  an  arrangement  had  been  made ;  and 
that  is  sufficient  to  raise  a  presumption  that  they  had  so  acted 
(I)  5  Q.  B.  at  p.  801. 
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1868        before  the  time  of  legal  memory^  unless  there  is  something  to  rebut 

The  Fee.     ^^  presumption. 

FisHms  or       It  was  contended  that  the  terms  of  the  advertisement  in  Deoem- 
V.         ber^  1773,  were  such  as  to  shew  both  that  the  buoys  and  beacons 

FoBBMAN.  ^gj^  ^jj^jj  p^^  down  for  the  first  time,  and  that  their  sole  purpose 
was  to  protect  the  oysters ;  but  we  do  not  think  this  the  trae 
inference  from  the  language  used.  It  would  not  have  been  legal 
to  set  up  the  buoys  and  beacons  for  such  an  object,  unless  similar 
buoys  and  beacons  had  existed  there  before  from  time  immemorial ; 
and  we  think  that  the  terms  of  the  advertisement  are  quite  con- 
sistent with  the  buoys  and  beacons  having  been  allowed  to  £bJ1  into 
decay,  and  being  then  recently  renewed. 

We  think,  therefore,  that  there  is  ample  evidence  to  justify  the 
presumption  both  that  there  was  here  by  prescription  an  ancient 
port,  and  that_  before  the  time  of  memory  the  lord  of  the  manor, 
being  also  owner  of  the  fishery  and  soil  under  the  sea,  had  consented 
to  the  formation*of  the  port,  on  the  terms  that  he  should  have  toll 
on  merchandize  landed,  and  anchorage  from  vessels  anchoring  or 
grounding  in  the  haven ;  he  at  the  same  time  agreeing  to  keep  ap 
the  buoys,  chiefly  in  all  probability  for  the  object  of  protecting  the 
oysters,  but  incidentally  guiding  vessels  to  the  safe  anchorage. 
If  this  was  so,  there  was  ample  consideration  to  support  the  cus- 
tomary payment;  and  we  think  that,  in  order  to  support  an 
immemorial  payment,  we  ought  to  make  this  presumption. 

The  judgment  of  the  Court  of  Common  Pleas  will  therefore  be 
affirmed. 

:,   I  have  to  add  that  my  Brothers  Channell,  Blackburn,  and  Mellor, 
concur  in  this  judgment. 

Brahwell,  B.  I  have  to  deliver  my  judgment,  in  which  mji 
Brother  Martin  concurs. 

The  law  which  is  to  govern  this  case  is  clearly  laid  down  for  ns 
by  the  House  of  Lords  in  Oann  v.  The  Free  Fishers  of  Whii- 
ftdkJe.  (1)  Lord  Westbury  says (2) :  "If  the  payment  be  claimed 
as  an  ancient  anchorage-due,  some  facts  must  be  shewn  which 
either  prove  or  from  which  it  can  be  inferred  that  the  soil  claimed 

(1)  11  H.L.  0.192;  35L.J.(aP.)  (2)  11  H.  L.  C.  at  p.  208;  36  L.  J. 

29.  (C.P.)atp.36. 


FOBKMAK. 
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by  the  respondents  was  originally  within  the  precincts  of  a  port  or  1868 
harbour,  or  that  some  service  or  aid  to  navigation  was  rendered  to  thkFbu 
the  public,  in  respect  of  which  the  alleged  grant  was  made :  but  y^^^^ 
nothing  of  the  kind  appears."  Again,  he  says :  ^  There  is  no  fact 
or  circumstance  to  warrant  a  presumption  that  any  correspond- 
ing benefit  was  given  to  the  public  in  return  for  the  imposition 
of  this  anchorage-due.*'  Lord  Wensleydale  says  (1)  :  "  To  make 
a  grant  of  anchorage  in  an  arm  of  the  sea,  where  the  fundus  maris 
is  the  property  of  the  Crown,  but  where  every  subject  of  the  Crown 
has  a  right  to  navigate,  and  to  cast  anchor  when  and  where  he 
thinks  fit,  as  a  necessary  means  of  safe  navigation,  he  cannot  be 
deprived  of  that  right  by  a  usage,  however  long,  unless  there  is 
some  evidence  of  a  sujBScient  consideration,  of  some  advantage  to 
the  subject,  to  enable  the  Crown  to  confer  upon  a  particular  indi- 
vidual the  privilege  of  receiving  compensation  from  the  subject, 
and  thus  depriving  the  subject  of  his  undoubted  right"  (2)  The 
House  of  Lords  has  also  told  us  that  the  consideration  for  the 
charge  must  be  shewn  independently,  and  not  be  assumed  from  long 
enjoyment.  Lord  Westbury  says  (3) :  **  No  such  case  can  be  pre- 
sumed or  inferred  &om  the  mere  fact  of  an  immemorial  payment" 

This  is  the  law  which  is  to  guide  us.  It  is  clear  and  distinct, 
and  we  are  to  apply  it.  The  questions  are, — Is  there  any  evidence 
of  a  consideration  in  fact  ?  If  there  is,  is  that  consideration  suffi- 
cient in  law  ?  And,  if  there  is  such  evidence,  is  that  evidence  strong 
enough  to  make  us  find  as  a  fact  that  the  suggested  consideration 
really  was  and  is  the  consideration  ?  For  my  own  part,  I  see  no 
evidence  of  it :  if  there  is  any,  certainly  not  enough  to  satisfy  me ; 
and  I  will  not  find  as  a  fact  what  as  a  fact  I  believe  to  be  untrue. 

With  respect  to  the  lights  being  a  consideration,  those  in  the 
boats  date  from  1858  only;  those  on  shore  never  seem  to  have 
been  maintained  by  the  plaintiffs  or  those  under  whom  they  claim. 
On  the  contrary,  they  themselves  seem  always  to  have  paid  the 
persons  who  maintained  the  lights, — except  that  recently  they 
have  not  paid  the  South  Eastern  Bailway  Company.  Further, 
those  lights  were  maintained  by  persons  not  connected  with  the 

(1)  11  H.  L.  C.  at  p.  210;  35  L.  J.  (3)  11  H.  L.  C.  at  p.  208 ;  35  L.  J. 
(C.P.)  at  p.  36.                                          (C.P.)  at  p.  35. 

(2)  So  in  the  report. 


578  OOUBT  OF  COMMON  PLEAS.  [L.B. 

1868        which  appear  to  us  to  be  immaterial  to  our  judgment.    The  judg- 
Mills       ment  of  the  Court  of  Common  Pleas  must  therefore  be  aflirmed. 

V. 

Matob  of 
CoLOHzsTER.      Bbamwell  aud  Channell,  BB.,  Blackburn  and  Hannen,  JJ.,. 

concurred. 

Judgment  affirmed. 

Attorneys  for  plaintiflf :  N.  C.  dt  C.  Milne,  for  Smithies,  Chodtfr. 
&  Son,  Colchester. 

Attorneys  for  defendants :  Kingsford  dk  Dorman,  for  Turner  dt 
Deane,  Colchester. 


June  10.  [IN  THE  EXOHEQUEK  GHAMBEB.] 

THE  FREE  FISHERS  OF  WHITSTABLE  v.  FOREMAN. 

PreBcription — Anchorage^ue,  what  foiU  nuiain  a  Claim  for — Aniient  Port. 

An  oyster-fishery  had  been  possessed  and  an  anchorage-due  claimed  and  reoeiTed 
from  time  immemorial  by  the  lords  of  the  manor  of  Whitstable  in  respect  of  all 
vessels  casting  anchor  within  the  limits  of  certain  anchors^e-ground  within  the 
manor.  The  anchorage  was  natural  holding-ground,  with  natural  breakwateia. 
In  1795,  the  fishery  and  the  soil  (including  the  anchorage-ground)  were  con- 
veyed by  the  lord,  with  all  its  rights  and  appurtenances,  to  the  plaintiffs,  who 
thenceforth  claimed  and  received  the  anchorage-dues.  There  was  some  evidence 
that  Whitstable  was  a  limb  of  the  port  of  Sandwich ;  but  there  was  no  direct 
evidence  to  shew  that  the  anchorage-ground  was  within  or  connected  with  the 
port,  or  that  the  franchise  of  the  port  was  ever  granted  out  by  the  Crown.  There 
was,  however,  evidence  that  the  lord  of  the  manor  waii  the  owner  of  a  landing- 
place  called  Le  Craston,  within  the  limits  of  the  manor,  but  its  precise  pontion 
could  not  now  be  ascertained,  and  that  he  took  toll  upon  merchandize  landed 
there,  and  also  that  he  was  owner  of  the  anchorage-ground,  and  took  the  anchor- 
age-due as  such  lord  and  owner  of  the  soil.  The  recitals  in  an  act  of  parlia- 
ment by  which  the  plaintiffs  were  incorporated  and  impowered  to  purchase 
the  manor  and  manorial  rights,  stated  that  there  were  "customary  payments 
usually  and  of  right  made  to  the  lord  of  the  manor  for  or  in  respect  of  any  ship  <x 
vessel  on  the  landing  of  goods  or  merchandize  within  the  said  manor.**  There 
was  also  evidence  that  the  plaintiffs  had  as  far  back  as  living  memory  extended 
maintained  buoys  and  beacons,  which  served  the  double  purpose  of  pointing  out 
the  channel  by  which  vessels  of  small  burthen  might  safely  reach  the  anchoiage- 
ground  and  also  of  protecting  the  oyster-beds. 

EM  (affirming  the  judgment  of  the  Court  of  Common  Pleas),  by  Kelly,  C.B., 
Channell,  B.,  Blackburn  and  Mellor,  JJ.,  upon  a  special  case  reserving  power  to 
the  Court  to  draw  all  inferences  of  fact,  that  the  maintenance  of  the  buoys  and 
beacons,  taken  in  connection  with  the  ownership  of  the  soil  of  the  anchorage*- 
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ground,  and  the  benefit  to  the  public  therefrom,  afforded  a  snfiScient  consideration  igeg 

to  sustain  the  claim  to  the  anchorage-due. 


ffdd,  by  Martin  and  Bramwell,  BB.,  that  assuming  Whitstable  to  be  an  antient  JJ^^^ 
port,  the  facts  stated  did  not  justify  the  inference  that  there  was  any  consideration  WHrrsTABUi 
to  sustain  the  claim  of  anchorage.  *> 

FOBEXAV. 

Ebbob  from  the  decision  of  the  Court  of  Common  Pleas  in 
&yoor  of  the  plaintiffs  upon  a  special  case.  (1) 

Feh.  5.    Denman,  Q,C.  {Mdlt$hy  Q.C.,  and  Baymond  with  him), 

ibr  the  plaintiffi. 

Preniiee,  Q.O.  (F.  M.  White  with  him),  for  the  defendant 
The  arguments  and  the  authorities  cited  were  substantially  the 

same  as  those  in  the  Court  below. 

Cwr.  adv.  vvli. 

June  19.  The  judgment  of  the  majority  of  the  Court  (Kelly,  C.B., 
<]lhannell,  B.,  Blackburn  and  Mellor,  JJ.),  was  deliyered  by 

£ellt,  CJ3.  This  is  a  special  case  stated  for  the  purpose  of 
raising  the  question  whether  the  plaintiffs  are  entitled  to  an 
anchorage-toll  of  l8.  in  respect  of  each  vessel  anchoring  or  taking 
ground  below  low-water  mark  in  the  anchorage-ground  at  Whit- 
stable. A  claim  to  a  similar  toll  in  respect  of  yessels  coming  into 
the  railway  harbour  was  abandoned  in  the  court  below. 

In  a  former  action, — Ga/nn  v.  Free  Fishers  of  Whitstable  (2), — 
4>rought  by  the  now  plaintiffs  against  another  person  for  a  similar 
toll,  the  ultimate  decision  of  the  House  of  Lords  was  against  the 
plaintiff;  but  that  decision  was  founded  on  the  special  circum- 
'Stances  stated  in  the  case,  which  did  not  in  the  opinion  of  the 
House  of  Lords  disclose  anything  more  than  eyidence  that  the 
plaintiffi,  and  those  whose  estate  they  had,  had  from  time  imme- 
onorial  taken  an  anchorage-toll  of  this  amount  from  all  yessels 
anchoring  in  the  part  of  the  sea  in  question,  and  had  from  time 
immemorial  had  a  several  fishery  for  oysters  at  the  spot  in  question, 
and  were  owners  of  the  soil  of  the  anchorage-ground.  Taking  this 
yiew  of  the  facts,  the  decision  of  the  House  of  Lords  was,  that, 
inasmuch  as  the  ownership  of  the  soil  in  the  high  seas  must  be 
^«8ubject  to  the  free  enjoyment  of  the  right  of  nayigation,  that 

(1)  Law  Rep.  2  C.  P.  688.  (2)  11  H.  L.  C.  192 ;  35  L.  J.  (O.P.)  29. 
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1868        which  appear  to  lis  to  be  immaterial  to  our  judgment.    The  judg- 
Mills      ment  of  the  Court  of  Common  Pleas  must  therefore  be  aflfirmed. 

V. 

Matob  of 

OoLGHEBTER,      Bramwell  and  Chaknell,  BB.,  Blackburn  and  Hannek,  JJ.^ 

concurred. 

JtidffmefU  affirmed. 

Attorneys  for  plaintiff:  N.  C.  dk  0.  Milne,  for  Smithies,  Chody,. 
dt  San,  Oclehester. 

Attorneys  for  defendants :  Kingsford  dk  Dannan,  for  Turner  & 
Deane,  Colchester. 


June  Id.  [IN  THE  EXCHEQUER  CHAMBER.] 

THE  FREE  FISHERS  OF  WHITSTABLE  v.  FOREMAN. 

Preaoripiion — Anehorage^ue,  what  wiU  nutain  a  Claim  for— Antient  Fart. 

An  oyster-fishery  had  been  possessed  and  an  anchorage-due  claimed  and  reoeiTod 
from  time  immemorial  by  the  lords  of  the  manor  of  Whitstable  in  respect  of  all 
vessels  casting  anchor  within  the  limits  of  certain  anchorage-ground  within  the 
manor.  The  anchorage  was  natural  holding-groimd,  with  natural  breakwateni 
In  1795,  the  fishery  and  the  soil  (including  the  anchorag&-ground)  were  con- 
veyed by  the  lord,  with  all  its  rights  and  appurtenances,  to  the  plaintiff,  who 
thenceforth  claimed  and  received  the  anchorage-dues.  There  was  some  evidence 
that  Whitstable  was  a  limb  of  the  port  of  Sandwich ;  but  there  was  no  direct 
evidence  to  shew  that  the  anchorage^roimd  was  within  or  connected  with  the 
port)  or  that  the  franchise  of  the  port  was  ever  granted  out  by  the  Crown.  There 
was,  however,  evidence  that  the  lord  of  the  manor  was  the  owner  of  a  landing- 
place  called  Le  Craston,  within  the  limits  of  the  manor,  but  its  precise  podtioD 
could  not  now  be  ascertained,  and  that  he  took  toll  upon  merchandize  landed 
there,  and  also  that  he  was  owner  of  the  anchorage-ground,  and  took  the  anchor- 
age-due as  such  lord  and  owner  of  the  soil.  The  recitals  in  an  act  of  parlia- 
ment by  which  the  plaintiffs  were  incorporated  and  impowered  to  purchase 
the  manor  and  manorial  rights,  stated  that  there  were  "customary  payments 
usually  and  of  right  made  to  the  lord  of  the  manor  for  or  in  respect  of  any  ship  ot 
vessel  on  the  landing  of  goods  or  merchandize  within  the  said  manor."  There 
was  also  evidence  that  the  plaintiffs  had  as  far  back  as  living  memory  extended 
maintained  buoys  and  beacons,  which  served  the  double  purpose  of  pointing  out 
the  channel  by  which  vessels  of  small  burthen  might  safely  reach  the  anchorage- 
ground  and  also  of  protecting  the  oyster-beds. 

Hdd  (afiSrming  the  judgment  of  the  Court  of  Common  Pleas),  by  Kelly,  C.B., . 
Channell,  B.,  Blackburn  and  Mellor,  J  J.,  upon  a  special  case  reserving  power  to 
the  Court  to  draw  all  inferences  of  fact,  that  the  maintenance  of  the  buoys  and 
beacons,  taken  in  connection  with  the  ownership  of  the  soil  of  the  anchorage- 
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ground,  and  the  benefit  to  the  public  therefrom,  afforded  a  sufficient  consideration  1868 

to  sustain  the  claim  to  the  anchorage-due. 

Edd^  by  Martin  and  Bramwell,  BB.,  that  assuming  Whitstable to  be  an  antient  f^J^mot 
port,  the  facts  stated  did  not  justify  the  inference  that  there  was  any  consideration  Whitbtablb 
to  sustain  the  claim  of  anchorage.  *• 

FOUMAV. 

Ebbob  from  the  decision  of  the  Court  of  C!ominon  Pleas  in 
&Yoar  of  the  plaintiffs  upon  a  special  case.  (1) 

Feb.  5.    Denman,  Q.O*  (MeHish,  Q.O.y  and  Baymond  with  him), 

for  the  plaintiffs. 

Prentice,  Q.O.  (F.  M.  White  with  him),  for  the  defendant  ■ 
The  arguments  and  the  authorities  cited  were  substantially  the 

same  as  those  in  the  Court  below. 

Cur.  adv.  vuU. 

June  19.  The  judgment  of  the  majority  of  the  Court  (Kelly,  C.B., 
-Channell,  B.,  Blackburn  and  Mellor,  JJ.),  was  delivered  by 

Kellt,  C.B.  This  is  a  special  case  stated  for  the  purpose  of 
raising  the  question  whether  the  plaintiffs  are  entitled  to  an 
anchorage-toll  of  la.  in  respect  of  each  vessel  anchoring  or  taking 
-ground  below  low-water  mark  in  the  anchorage-ground  at  Whit- 
stable. A  claim  to  a  similar  toll  in  respect  of  vessels  coming  into 
the  railway  harbour  was  abandoned  in  the  court  below. 

In  a  former  action, — Gann  v.  Free  Fishers  of  Whitstable  (2), — 
4)rought  by  the  now  plaintiffs  against  another  person  for  a  similar 
toll,  the  ultimate  decision  of  the  House  of  Lords  was  against  the 
plaintiffs;  but  that  decision  was  founded  on  the  special  drcum- 
fltances  stated  in  the  case,  which  did  not  in  the  opinion  of  the 
House  of  Lords  disclose  anything  more  than  evidence  that  the 
plaintiff,  and  those  whose  estate  they  had,  had  from  time  imme- 
onorial  taken  an  anchorage-toll  of  this  amount  from  all  vessels 
anchoring  in  the  part  of  the  sea  in  question,  and  had  from  time 
immemorial  had  a  several  fishery  for  oysters  at  the  spot  in  question, 
and  were  owners  of  the  soil  of  the  anchorage-ground.  Taking  this 
view  of  the  facts,  the  decision  of  the  House  of  Lords  was,  that, 
inasmuch  as  the  ownership  of  the  soil  in  the  high  seas  must  be 
^subject  to  the  free  enjoyment  of  the  right  of  navigation,  that 

(1)  Law  Rep.  2  C.  P.  688.  (2)  11  H.  L.  C.  192  ;  35  L.  J.  (O.P.)  29. 
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1SG8        that  railway  companies  are  bound  to  take  reasonable  care  to  cany 

"  Daniel  ~  ^^^^  passengers  safely.    And  that,  if  the  particular  work  was  such 

^;^^      that  a  reasonable  person  having  the  management  of  the  line 

pouTAN      would  have  adopted  some  precautions  with  a  view  to  lessen  or 
IIailwatCo.  .11-1  . 

avoid  the  danger,  it  would  be  the  duty  of  the  company  to  adopt 

such  precautions.  And  we  also  agree  with  the  Court  below  that 
there  was  evidence  on  that  point  to  go  to  the  jury,  and  that  there 
could  not  have  been  a  nonsuit,  nor  possibly  a  rule  as  for  a  verdict 
against  the  weight  of  evidence.  But,  when  it  is  reserved  to  us  to 
find  a  verdict  according  to  the  evidence  and  the  inferences  we  draw 
from  it,  we  unanimously  come  to  the  conclusion  that  the  persons 
whose  duty  it  was  to  take  precautions  were  the  persons  by  whom 
the  work  was  being  carried  on ;  and  that^  though  the  defendants 
as  reasonable  persons  must  have  known  that  girders  if  negligently 
handled  are  likely  to  fall,  they  could  have  no  reason  to  suppose 
that  the  persons  who  were  doing  the  work  would  do  it  so  negli- 
gently as  to  hazard  the  happening  of  such  an  event  It  is  solely 
upon  this  ground  that  we  think  the  judgment  of  the  Court  below 
should  be  reversed. 

JudffmerU  reversed. 

Attorneys  for  plaintiflf :  Harcourt  dt  Macarthur. 
Attorneys  for  defendants :  BurchdU. 


Juiie  24.  SELBY  v.  GREAVES. 

Landlord  and  Tenant — Demise  of  portion  of  Itoom  in  Factory,  with  Steam- 
power— Creditor's  deed— Bankruptcy  Act,  1861  (24  <fe  25  Vict.  c.  134),  «. 
\^1— Bankrupt  Act,  1849  (12  &  13  Vict,  c  106),  «.  129. 

A.  let  to  B.  a  defined  portion  of  a  room  in  a  factory,  with  steam-power  for 
working  lace-machines  belono;ing  to  B.,  at  a  certain  sum  per  annum,  payable 
quarterly ;  a  deduction  to  be  allowed  in  the  event  of  hindrances  in  the  supply  of 
power  beyond  seven  days  in  each  quarter: — 

JTeld,  a  sufficient  demise  to  entitle  A.  to  distrain. 

By  a  deed  (duly  registered)  in  the  form  given  in  Schedule  D.  to  the  Bankruptcy 
Act,  1861,  to  which  the  required  majority  of  the  creditors  assented,  B.  assigned 
all  his  effects  to  a  tnistee,  "  to  be  applied  and  administered  for  the  benefit  of  the 
creditors  in  like  manner  as  if  B.  had  been  at  the  date  thereof  duly  adjudged  a 
bankrupt :" — 

Held,  that  the  title  of  the  trustee,  under  s.  197  of  that  act,  dated  from  the 
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execution  of  the  deed ;  and  that  a  distress  for  rent  levied  between  that  time  and  l^^S 

the  day  of  registration  could  not,  by  reat^n  of  s.  129  of  the  Bankrupt  Act,  1849,  Selby 

be  made  available  for  more  than  one  year's  rent.  v. 

Wmiams  v.  Cadbury  (Law  Rep.  2  C.  P.  453),  distinguished.  Gbbaves. 

Declaration  by  John  Selby,  the  trustee  on  behalf  of  the 
creditors  of  James  Flather,  a  debtor  under  a  deed  made  between 
James  Flather  and  his  creditors  and  the  plaintiff  as  tmstee,  relat- 
ing to  the  debts  and  liabilities  of  James  Flather  and  his  release 
therefrom,  according  to  the  Bankruptcy  Act,  1861. 

First  count,  that  James  Flather,  before  the  execution  of  the 
deed,  was  tenant  to  the  defendant  of  a  workshop  and  fixtures  at 
a  certain  rent  payable  by  Flather  to  the  defendant,  and  that  the 
defendant,  after  the  execution  and  registration  of  the  deed,  wrong- 
fully distrained  in  the  demised  premises  goods  of  the  plaintiff  as  such 
trustee,  as  a  distress  for  pretended  arrears  of  the  rent,  and  wrongfully 
sold  the  goods  as  such  distress,  whereas  no  rent  was  due,  &c. 

Second  count,  for  an  excessive  distress ;  third,  for  not  selling  for 
the  best  price ;  fourth,  for  breaking  and  entering  a  workshop  or 
factory  of  the  plaintiff,  and  converting  his  goods ;  fifth,  for  a  con- 
version. 

Sixth,  that,  before  the  making  of  the  deed,  Flather  was  tenant 
to  the  defendant  of  a  factory  or  workshop,  at  a  certain  rent 
payable  by  Flather  to  the  defendant;  that  the  defendant,  after 
the  execution  by  Flather  of  the  deed,  and  the  due  registration 
thereof,  and  after  all  things  required  by  the  Bankruptcy  Act, 
1861,  had  been  done  and  happened,  distrained  goods  of  the  plaintiff 
lis  such  trustee,  of  greater  value  than  one  year  ot  the  said  rent 
and  of  the  charges  of  the  said  distress  in  the  factory  or  workshop, 
as  a  distress  for  certain  arrears  of  the  rent  exceeding  one  year's 
rent,  cu^crued  due  prior  to  the  date  and  the  time  of  the  execution 
by  Flather,  and  the  registration  respectively  of  the  deed,  and  after- 
wards sold  the  goods,  as  and  for  such  distress  for  the  said  arrears, 
and  thereby  made  the  said  distress  available  for  more  than  one 
year  of  the  rent  accrued  prior  to  the  date,  execution,  and  registra- 
tion respectively  of  the  deed,  contrary  to  the  statute,  &c. 

Seventh  count  for  not  leaving  the  overplus  in  the  hands  of  the 
sheriff,  undersheriff,  &c  Counts  for  money  received  and  for 
money  due  upon  accounts  stated. 
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1868  Pleas:  1.  That  plaintiff  was  not  trustee.    2.  Except  as  to  the 

Sklbt^  money  counts,  not  guilty,  by  statute  11  Geo.  2,  c  19,  s.  21. 
GbeaVxb.  ^'  That  the  goods  were  not  the  goods  of  the  plaintiff  as  such 
trustee.  4.  That  the  workshop  or  factory,  in  the  fourth  count 
mentioned  was  not  the  workshop  or  factory  of  the  plaintiff  as  such 
trustee.  5.  As  to  the  money  counts,  never  indebted.  Issue 
thereon. 

The  cause  was  tried  before  Hannen,  J.,  at  the  last  spring  assizer 
at  Nottingham. .  The  facts  were  as  follows : — James  Flather,  who 
was  a  lace-manu&oturer  at  Nottingham,  on  the  18th  of  June,  1867^ 
executed  an  assignment  imder  the  Bankruptcy  Act,  1861,  of  all 
his  effects  to  the  plaintiff  as  trustee  for  his  creditors,  the  deed 
being  in  the  form  given  in  Schedule  D.  to  the  act.  At  the  time  of 
the  assignment,  Flather  was  possessed  of  six  lace-machines  and 
other  property  used  in  his  trade  of  a  laoe-maker,  which  were  upon 
premises  belonging  to  the  defendant. 

In  the  town  of  Nottingham,  large  buildings  known  as  lace- 
factories  are  erected  for  the  purpose  of  being  divided  into  a  series 
of  shops  or  rooms,  mostly  separated  by  wooden  partitions,  each 
shop  or  room  being  occupied  by  a  separate  Icu^e-maker  with  his  own 
machines,  under  an  agreement  with  the  landlord  to  pay  him  a 
certain  sum  by  way  of  what  is  called  rent  for  the  use  of  the  room 
and  the  supply  by  the  landlord  of  steam-power  to  drive  his  machines^ 
and  also  gas.  The  machinery  and  gearing  are  generally  kept  oiled 
by  the  landlord,  who  for  that  purpose  has  a  duplicate  key  of  each 
room.  Flather  held  of  the  defendant  half  a  room  (divided  from 
the  remainder  by  a  partition  of  wood),  under  a  written  agreement 
The  agreement  had  been  lost,  and  there  was  some  conflict  of 
evidence  as  to  its  terms.  It  was  proved,  however,  to  be  sub- 
stantially as  follows : — 

"  Memorandum  of  agreement  for  rent  made  by  William  Greaves,, 
of,  &c.,  on  the  one  part,  and  James  Flather,  lace-manufacturer,  of, 
&c.,  on  the  other  part : 

"  I,  the  undersigned  W.  Greaves,  builder,  &c.,  agree  to  let,  and 
James  Flather  agrees  to  rent  half  the  room  called  No.  7,  in  the 
third  storey  in  the  factory  in  Station  Street,  in  the  town  of  Not- 
tingham, to  be  supplied  with  a  sufficient  steam-pipe  and  sufficiently 
supplied  with  steam  for  the  heating  of  the  said  half-room,  and  a 
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line-shaft  connected  with  the  steam-enginoy  for  the  driving  of  any        1868 
number  of  lace-machines,  with  winding,  &c.,  engines.   To  be  driven       towr 
twenty  hours  per  day  (all  holidays  excepted) ;  for  which  we  agree     Q^y^ 
the  rent  shall  be  50Z.  for  the  first  year,  and  after  the  first  year  we 
agree  to  let  and  provide  and  rent  aforesaid  for  the  sum  of  65Z.  per 
annum.   The  rent  to  be  paid  quarterly,  that  is  to  say,  the  24th  day 
of  June,  the  29th  day  of  September,  the  25th  day  of  December, 
and  the  25th  day  of  March  in  each  and  every  year. 

'*  We  further  agree,  in  case  of  accident  or  breakage  to  either 
engine  or  gearing  belonging  to  the  said  W.  Greaves  to  cause  an 
hindrance  not  exceeding  seven  days  in  one  quarter,  such  hindrance 
to  be  made  up  by  the  engine  working  extra  hours;  and,  if  an 
hindrance  as  above  shall  exceed  seven  days,  such  time  to  be 
deducted  from  the  rent  on  the  next  quarter's  rent-day,  at  the  rate 
of  rent  then  paying.  We  further  agree  to  give  and  accept  si^ 
months'  notice  in  writing  from  any  given  quarter-day. 

(Signed)      "  William  Greaves. 
«  James  Flather." 

"N.B.  With  an  allowance  of  one-half  the  first  quarter's  rent 
(only)  for  hindrances. 

"March,  1852." 

In  1862  or  1863  an  arrangement  was  come  to  under  which  the 
rent  was  reduced  to  581 10s. 

The  deed  of  assignment  having  been  executed  on  the  18th  of 
June,  1867,  possession  of  all  the  effects  upon  the  premises  was 
taken  by  the  plaintifT,  the  trustee,  on  the  following  day,  and  one 
Berridge  was  put  in  possession.  On  the  25th,  whilst  Berridge  was 
absent  at  his  dinner,  Flather's  room  was  entered  (there  was  con- 
flicting evidence  as  to  whether  or  not  the  door  had  been  broken 
open)  by  a  broker  and  his  assistants,  and  the  lace-machines  in 
question  were  seized  as  a  distress  for  327Z.  12«.  6d.y  being  the  de- 
fendant's claim  for  five  and  a  half  year's  rent.  On  the  27th  of 
June  the  defendant  had  notice  of  the  execution  of  the  deed.  The 
property  seized  was  sold  by  auction  on  the  2nd  of  July,  and  realized 
312?.  after  payment  of  the  expenses.  There  was  some  evidence  to 
shew  that,  although  the  sale  was  fairly  conducted,  the  machines 
would  have  fetched  more  if  sold  by  the  trustee  by  private  contract. 
The  deed  was  registered  on  the  15th  of  July. 
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J868^ The  execution  of  the  deed  by  the  debtor  and  by  the  trustee,  and 

Selbt       the  assent  of  all  the  creditors  (except  the  defendant)  whose  debts 

Griuves.     respectively  amounted  to  lOZ.  and  upwards,  was  proved :  and  it  was 

mutually  conceded  that  the  amount  of  rent  due  to  the  landlord  for 

one  year's  rent  was  582.  10s.,  and  that  the  overplus  had  not  been 

left  in  the  hands  of  the  sheriff. 

For  the  plaintiff  it  was  contended  that  the  agreement  of  March, 
1852,  did  not  create  the  relation  of  landlord  and  tenant  between 
the  defendant  and  Flather,  the  so-called  rent  being  only  a  stipu- 
lated payment  for  the  privilege  or  easement  of  the  standing  of  the 
machines  and  the  use  of  the  steam-power ;  and  for  this  Hancock  v. 
Austin  (1)  was  relied  on.  It  was  further  contended  on  the  autho- 
rity of  WiUiams  v.  Cadbury  (2),  that  by  force  of  s.  129  of  the  12 
&  13  Vict.  c.  106,  and  s.  197  of  the  24  &  25  Vict  c  134,  the 
defendant  was  at  all  events  not  entitled  to  make  the  distress  avail- 
able for  more  than  one  year's  rent. 

The  learned  judge  intimated  an  opinion  that  the  defendant  was 
entitled  to  distrain;  and  the  jury  negatived  the  breaking  and 
entering ;  but,  in  answer  to  a  question  put  to  them,  found  that  the 
sale  under  the  distress  realized  less  by  25  per  cent  than  it  would 
have  done  if  the  trustee  had  sold.  A  verdict  was  thereupon  taken 
for  the  defendant,  leave  being  reserved  to  the  plaintiff  to  enter  a 
verdict  for  him  for  312/.  (the  proceeds  by  the  sale),  or  for  such 
sum  as  the  Court  might  direct 

O'Brien^  Serjt,  in  Easter  Term  last,  obtained  a  rule  nisi  accord- 
ingly. 

Hayes,  Serji.,  and  Cave,  shewed  cause.  The  distress  must  be 
assumed  to  have  been  regular  if  the  relation  of  landlord  and 
tenant  was  created  between  the  parties.  In  Hancock  v.  Austin  (l)i 
there  was  no  demise  of  any  part  of  the  room,  but  a  mere  grant  of 
an  onstand,  with  the  use  of  power.  Here,  however,  there  was  a 
distinct  demise  of  a  specific  portion  of  the  room,  which  was  parti- 
tioned off  from  the  rest,  and  the  exclusive  possession  of  which  was 
held  by  Flather.  The  supply  of  steam-power  was,  no  doubt,  part 
of  the  consideration  for  the  rent,  as  was  the  furniture  in  Newman 

(1)  14  C.  B.  (N.  S.)  634 ;  32  L.  J.  (C.P.)  252. 
(2;  Law  Rep.  2  C.  P.  453. 
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V.  Anderion  (I),  and  yet  the  landlord  was  held  entitled  to  distrain.  1868 
The  second  question  turns  upon  the  construction  of  s.  197  of  the  .  selby 
Bankruptcy  Act,  1861,  which  makes  all  the  provisions  of  the  qbeatis. 
former  Bankrupt  Act  applicable  to  deeds  under  s.  192,  so  far  as 
they  are  capable  of  being  applied.  One  of  those  provisions  is  s. 
129  of  the  12  &  13  Vict.  c.  106,  which  provides  that  no  distress 
for  rent  made  after  an  act  of  bankruptcy  shall  be  available  for 
more  than  one  year's  rent.  Now,  the  deed  was  executed  on  the 
18th  of  June,  1867.  The  distress  was  levied  on  the  25tb.  The 
sale  took  place  on  the  2nd  of  July ;  and  the  deed  was  registered 
on  the  15th.  There  was  no  act  of  bankruptcy  therefore,  nor  any- 
thing analogous  to  an  act  of  bankruptcy,  xmtil  the  registration 
took  place,  and  then  the  defendant  was  no  longer  a  creditor.  In 
Williams  v.  Cadbury  (2),  the  distress  was  after  registration.  The 
time  of  registration  is  treated  by  all  the  Court  as  the  dividing 
line :  it  is  put  upon  the  same  footing  as  an  adjudication  of  bank- 
ruptcy. The  like  was  held  in  the  case  of  a  claim  of  set-off,  in 
Stanger  v.  Miller.  (3)  Pollock,  C.B.,  there  says  (4) :  "  Registration 
is  to  be  taken  as  the  event  which  fixes  the  rights  of  the  parties, 
and  the  date  of  registration  as  the  time  corresponding  to  the 
adjudication."  And  Bramwell,  B.,  says  (5)  :  "  We  must  read  this 
section  (s.  197)  as  applicable  as  well  to  deeds  binding  those  who 
are  parties  to  them,  as  to  those  which  bind  other  persons  not  parties. 
Now,  it  is  impossible  to  say  that  a  deed  executed  on  a  given  day, 
not  announced  to  the  world,  but  kept  in  the  debtor's  pocket,  should, 
on  being  registered,  have  a  retrospective  effect  given  to  it,  carry- 
ing back  its  operation  twenty-eight  days,  or  for  such  further  time 
as  the  Court  of  bankruptcy  may,  under  s.  194,  allow  for  its  regis- 
tration. The  deed  becomes  an  ofiBcial  document  at  the  time  when 
it  has  an  oflScial  sanction  given  to  it  by  registration ;  and  this 
is  the  point  of  time  which  we  are  to  consider  as  that  which  fixes 
the  rights  of  the  parties  concerned."  See  the  hardship  which 
would  be  imposed  upon  the  landlord  by  a  contrary  construction. 
It  is  not  necessary  to  give  him  notice  of  the  execution  of  a  deed. 
Having  distrained,  is  he  to  stay  his  hand  in  order  to  ascertain 

(1)  2  N.  R.  224.  (4)  Law  Rep.  1  Ex.  at  p.  62. 

(2)  Law  Rep.  2  C.P.  453.  (5)  Law  Rep.  1  Ex.  at  p.  G3. 

(3)  Law  Rep.  1  Ex.  58. 
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1868  whether  or  not  the  deed  will  be  registered  within  the  prescribed 
Sklby  time  ?  If  he  b'mits  his  distress  to  a  year's  rent,  he  could  not 
Gbxayjs.  dis^^ii^  again.  In  Ex  parte  Me7idel{l),  where  Lord  Westbury 
held  that  the  date  of  a  trust-deed  in  the  form  set  out  in  Schedule 
D.  to  the  Act  of  1861,  is  equivalent  to  the  time  of  adjudication, 
the  question  was  as  to  the  time  at  which  the  rights  of  the  creditors 
were  to  be  ascertained,  or,  in  other  words,  what  was  the  class  of 
persons  for  whom  the  trustees  were  trustees.  In  NoOey  v.  Buck  (2)^ 
which  turned  upon  the  proviso  in  6  Geo.  4,  c.  16,  s.  108,  the  execu- 
tion was  incomplete  at  the  date  of  the  fiat.  In  this  respect  the  case 
was  like  Williams  v.  Cadhury.  (8)  In  Morhnd  y.  Pdlait  (4),  an  exe- 
cution was  completed  before  the  fiat,  and  the  creditor  was  allowed 
to  retain  the  money.  Parke,  J.  in  that  case  says  (5),  '*  I  think  it 
clear  that  the  latter  part  of  the  108th  section  cannot  deprive  any 
execution-creditor  of  his  remedy,  unless  he  is  a  creditor  having 
security  at  the  time  of  the  bankruptcy,  and  then  seeking  to  aiail 
himself  of  the  execution  to  the  prejudice  of  other  fair  creditors."  At 
the  time  of  the  registration  of  this  deed,  the  landlord  was  not  seek- 
ing to  avail  himself  of  the  distress. 

O'Brien^  Serjt,^  and  Beadey^  in  support  of  the  rule.  Hancock  v. 
Austin  (6)  is  precisely  in  point.  Looking  at  the  substance  of  the 
agreement  as  proved,  and  the  usage  of  the  place,  it  is  plain  that 
the  supply  of  steam-power  was  the  principal  subject  of  the  con- 
tract, the  rest  being  subordinate.  In  Bex  v.  MeUor  (7),  a  con- 
tract for  a  standing  place  in  a  mill  for  a  carding-machine  which 
was  fastened  to  the  floor  and  the  roof,  for  the  purpose  of  being 
worked  by  the  steam-engine  of  the  mill,  for  which  the  owner  of  the 
machine  was  to  pay  20Z.  a  year,  with  liberty  to  quit  on  three 
months'  notice,  was  held  not  to  be  a  taking  of  a  tenement  so  as  to 
confer  a  settlement  under  the  Poor  Law,  but  a  mere  licence  to  use 
the  machinery  of  the  mill. 

[WiLLKS,  J.  In  Bdbinson  v.  Learoyd  (8),  the  plaintiff,  the  oi^ner 
of  a  woollen-mill  and  steam-engine,  let  to  the  defendant  a  room  in 
the  mill,  together  with  a  supply  of  power  from  the  steam-engine 

(1)  1  De  G.  J.  &  Sm.  330 ;  33  L.  J.  (5)  8  B.  &  C.  at  p.  727. 

(Bkr.)  14.  (0)  14  C.  B.  (N.  S.)  C34 ;  32  L.  J. 

(2)  8  B.  &  C.  IGO.  (C,P.)  252. 

(3)  Law  Kep.  2  C.  P.  453.  (7)  2  East,  189. 

(4)  8  B.  &  C.  721'.  (8)  7  M.  &  \V.  48. 
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by  means  of  a  reyolymg  shaft  in  the  room.  In  an  action  for  double       ises 
Talne  mider  the  4  Geo.  2,  c.  28,  against  the  tenant  for  holding  over       smixt 
after  the  expiration  of  a  notice  to  quit,  the  question  was  whether,     q^^^, 
in  estimating  the  double  value,  the  value  of  the  power  supplied 
was  to  be  included.     The  Court  held  that  it  was  not;  but  the 
whole  argument  seemed  to  imply  that  there  was  a  letting.    Here, 
a  specific  portion  of  the  room  was  let  to  Flather.    That  seems 
to  be  a  demise.] 

To  constitute  a  demise,  the  rent  must  be  certain  both  in  its 
amount  and  in  the  times  of  payment:  Parker  v.  Harris  (1), 
where  a  reddendum  "  after  the  rate  of  18/.  per  annum  "  was  held 
void  for  uncertainty.  Here,  the  rent  seems  to  have  been  varied 
if  there  were  any  stoppages  from  time  to  time  in  the  supply  of 
steam  power.  This  clearly  was  not  such  a  holding  as  entitled 
the  party  to  be  rated :  Beg  v.  Morriah.  (2) 

A  trustee  under  a  deed  of  this  sort  stands  in  all  respects  in  the 
same  situation  as  the  assignee  of  a  bankrupt  The  execution 
of  the  deed  was  an  act  of  bankruptcy,  and  notice  of  it  to  the 
defendant  was  notice  of  an  act  of  bankruptcy :  Ponsford  v.  Wal- 
ton, (3)]  Immediately  upon  its  registration,  the  deed,  by  the 
operation  of  s.  197  of  the  Bankruptcy  Act,  1861,  becomes  from 
the  date  of  its  execution  by  the  debtor  equivalent  to  an  adjudica* 
tion  of  bankruptcy.  The  form  of  deed  given  in  Schedule  D.  sup- 
ports this  view,  and  is  the  ground  of  the  decision  in  JBe  parte 
Mendd.  (4)  At  the  time  of  the  execution  of  the  deed,  the  trustee 
became  possessed  of  the  property  assigned ;  and  upon  its  registra- 
tion, he  became  invested  with  all  the  rights  of  an  assignee  in 
bankruptcy :  Re  Price.  (5)  As  far  as  it  goes,  Williams  v.  Cad- 
bury  (6)  is  in  favour  of  the  plaintiff,  though  it  was  not  necessary 
there  to  decide  the  point  raised  here.  The  execution  of  the  deed 
is  the  governing  period :  the  registration  is  only  a  ministerial  act. 
It  would  be  contrary  to  the  whole  scope  and  policy  of  the  bankrupt 
law  to  allow  the  landlord  to  take  the  whole  of  the  debtor's  pro- 
perty after  an  assignment  for  the  general  benefit  of  his  creditors. 

(1)  1  Salk.  262.  (4)  1  De  G.  J.  &  Sm.  330 ;  33  L.  J. 

(2)  32  L.  J.  (M.C.)  245.  (Bkr.)  14. 

(3)  Ante,  167.  (5)  Law  Bep.  2  Ch.  App.  662. 

(6)  LawKep.  2C.r.  453. 
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1868       Stanger  v.  Miller  (1)  in  reality  decides  nothing.     The  judgments 
I  Selby      of  the  Chief  Baron  and  Bramwell,  B.,  would  have  been  the  same 

Greaves     whether  the  time  referred  to  was  the  execution  of  the  deed  or  its 
registration. 

WiLLES,  J.    I  am  of  opinion  that  the  rule  ought  to  be  absolute 
I  to  enter  a  verdict  for  the  plaintiff  for  the  lesser  amount^  on  the 

footing  that  there  was  a  right  to  distrain,  but  only  so  as  to  make 
the  distress  available  for  one  year's  rent  With  respect  to  the  first 
question,  viz.  whether  there  was  a  demise,  it  appears  to  me  to  be 
altogether  a  question  of  fiict  There  was  a  written  document  under 
which  the  letting  took  place.  That  document  would  be  the  proper 
source  from  which  to  derive  information  as  to  the  character  of  the 
letting ;  but,  the  document  having  been  lost,  it  was  necessary  to 
have  recourse  to' secondary  evidence.  Accordingly  there  was  eyi- 
dence  on  both  sides ;  and  the  conclusion  I  arrive  at  is  that  the 
letting  was  not  a  mere  letting  of  an  onstand  for  the  lace-machines, 
but  a  letting  of  a  defined  portion  of  the  room  separated  from  the 
remaining  portion,  with  exclusive  possession  by  the  person  taking 
it,  and  that  possession  was  taken  under  that  demise.  If  that  be  so, 
the  supply  of  steam-power  and  gas  would  be  merely  ancillary,  and 
a  rent  reserved  for  the  whole  would  be  construed  as  issuing  out  of 
the  fixed  property,  as  in  the  case  of  furnished  apartments;  and 
there  would  in  like  manner  be  a  power  to  distrain,  though  the  use 
of  moveable  property  formed  part  of  the  consideration  for  the  rent 
It  was  objected  that  the  rent  here  was  uncertain,  by  reason  of  the 
provision  for  deductions  in  respect  of  possible  failure  in  the  supply 
of  working  power.  But  it  is  new  to  me  that  a  rent  is  uncertain 
because  it  cannot  be  ascertained  at  the  time  of  the  demise  what 
rent  will  become  payable  on  a  future  contingency.  If  that  were  so, 
a  reservation  of  rent  at  so  much  per  ton  of  hay  or  per  boll  of 
wheat  would  be  open  to  the  same  objection.  So  also  in  the  case  of 
an  additional  rent  to  be  paid  in  the  event  of  the  tenant  using  the 
land  in  a  particular  manner.  There  the  amount  of  rent  must 
necessarily  be  uncertain,  because  you  cannot  tell  beforehand 
whether  or  not  the  land  will  be  so  used.  These  payments  are  some- 
times called  penalties;  but  in  truth  they  are  rents  payable  by 

(1)  Law  Kep.  1  Ex.  58. 
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reason  of  the  additional  use  of  the  land,  at  per  acre,  or  so  forth.        186S 
Such  a  rent  may  clearly  be  distrained  for.     The  maxim,  Id  certum       Selby 
est  quod  certum  reddi  potest,  applies.     A  thing  is  sufficiently     gbi^vbs. 
certain  when  it  may  be  made  so  by  an  arithmetical  process.    Upon 
the  best  consideration  I  can  apply  to  this  matter  of  fact,  the  con- 
clusion I  come  to  is,  that  this  was  as  much  a  demise  as  if  it  had 
been  a  letting  of  the  whole  room  or  eyen  of  the  whole  house. 

The  second  point  depends  upon  whether  the  129th  section  of  the 
Bankrupt  Act,  1849,  is  applicable  to  the  case  of  a  trust-deed  con- 
veying all  the  debtor's  estate  for  the  benefit  of  his  creditors,  in  the 
form  given  in  Schedule  D.  in  the  Bankruptcy  Act,  1861,  where 
the  distress  takes  place  between  the  time  of  the  execution  of  the 
deed  and  its  registration.  That  question  may  be  considered  in  two 
lights, — first,  whether  the  129th  section  is  applicable  at  all ;  and 
upon  that  we  have  the  authority  of  a  case  of  WUliaim  v.  Cad- 
hury  (1),  in  this  Courts  that  it  is.  It  is  not  necessary  to  discuss 
that  again ;  though  it  may  not  be  improper  to  say  that  I  not  only 
feel  myseK  bound  by  it  as  an  authority,  but  that  I  adopt  it  in  reason- 
ing, because  it  is  clear  that  the  words  "after  the  issuing  of  the  fiat 
or  the  filing  of  the  petition  for  adjudication  of  bankruptcy,"  must  be 
wide  enough  to  include  an  adjudication  on  the  petition  of  the  bank- 
rupt himself,  and  therefore  are  not  confined  to  relation  to  the  act  of 
bankruptcy.  I  adopt  the  reasoning  in  the  terms  used  in  the  judg- 
ment of  my  Brother  Smith  in  the  report  in  the  Law  Journal  (2), 
where  he  says :  "  No  doubt,  the  words  *  after  an  act  of  bankruptcy,' 
in  s.  129  of  the  12  &  13  Vict.  c.  106,  are  not  applicable  to  the 
state  of  things  under  a  deed  registered  under  the  act  of  24  &  25 
Vict.  c.  134.  But  the  only  objection  is  that  those  words  are  not 
applicable ;  and  there  is  no  reason  why  the  rest  of  the  section 
should  not  apply,  the  period  of  time  for  its  so  applying  being  by 
the  24  &  25  Vict  c.  134  when  the  deed  has  been  registered." 
That  language  was  relied  upon  on  the  part  of  the  defendant  here 
to  shew  that  it  was  intended  to  be  intimated  by  this  Court  that 
until  registration  the  trustees  would  have  no  rights.  That,  how- 
ever, was  an  erroneous  conclusion.  The  distress  there  having  taken 
place  after  the  registration  of  the  deed,  it  was  not  necessary  to 

(1)  Law  Rep.  2  C.  P.  453 ;  36  L.  J.(C.P.)  233. 
(2)  36  L.  J.  (C.P.)  at  p.  235. 
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1868  decide  the  qaestion  now  before  the  Court;  but  it  was  neoeasary  to 
Stlbt  decide  at  what  time  the  distress  must  be  made  in  order  to  be 
'  Gbeatis.  available  for  more  than  a  year's  rent :  and  it  appears  to  me  to  have 
been  properly  decided  that  the  time  at  which  s.  129  applies  is  when 
the  deed  is  registered.  Up  to  that  time,  the  deed  can  only  operate 
as  a  deed  at  common  law ;  it  has  no  operation  under  the  bankrupt 
law  at  all.  That  leaves  altogether  untouched  the  question  pre- 
sented for  our  decision  here.  The  deed  haying  been  duly  leffB- 
tered,  the  question  is,  what  is  its  effect  upon  the  previous  distress? 
That  depends  upon  the  deed,  before  referring  to  which  I  must 
advert  to  the  theory  that  these  deeds  under  the  Bankruptcy  Ady 
1861,  so  soon  as  the  required  majority  of  the  creditors  have  exe- 
cuted or  assented  and  the  other  requisites  of  the  statute  have 
been  complied  with,  are  binding  upon  non-assenting  creditors  as  if 
they  had  executed.  Therefore,  from  the  moment  of  the  regis- 
tration of  this  deed,  the  defendant  became  bound  by  it  Now, 
what  is  the  deed  ?  It  is  a  deed  whereby  Flather,  the  debtor,  con- 
veys all  his  estate  and  effects  absolutely  to  a  trustee,  to  be  applied 
and  administered  for  the  benefit  of  his  creditors  in  like  manner  as 
if  the  debtor  had  been  at  the  date  thereof  duly  adjudged  a  bank- 
rupt. I  entirely  agree  with  the  argument  of  my 'Brother  O'Brien, 
that  we  have  here  in  the  form  of  deed  sanctioned  by  the  legislature 
a  declaration  of  the  time  at  which  the  title  of  the  trustee  is  to 
accrue,  so  as  to  displace  all  intermediate  transactions  which  may 
be  inconsistent  therewith.  That  time  is  the  date  of  the  deed:  and 
it  would  be  inconsistent  that  the  landlord,  regard  being  had  to 
s.  129  of  the  12  &  13  Vict.  c.  106,  should  be  in  a  better  position 
than  if  the  distress  had  taken  place  after  an  adjudication  of  bank- 
ruptcy. 

Upon  the  whole,  it  seems  to  me  that  the  trustee  is  entitled  to 
call  upon  the  landlord  to  account  for  the  proceeds  of  the  distress 
beyond  what  was  due  for  one  year's  rent. 

MoNTAOUE  Smith,  J.  I  am  of  the  same  opinion,  upon  both 
points.  Upon  the  construction  of  the  agreement,  I  think  the  half 
room  was  let  in  such  a  manner  as  to  grant  to  the  tenant  the  ex- 
clusive occupation  of  that  part.  The  one  party  professed  to  let 
and  the  other  to  rent  the  subject-matter  of  demise.    It  seems  to 


Gbsayeb. 
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me  to  be  not  at  all  improbable  that  the  agreement  was  entered  1868 
into  advisedly  in  this  form  in  order  that  the  landlord's  right  to  Sm^r 
distrain  should  be  clear  of  the  difficulty  raised  in  Hancock  t. 
Austin.  (1) 

As  to  the  second  point,  I  also  think  that  the  date  of  the  execution 
of  the  deed  by  the  debtor  is  for  the  purpose  of  the  application  of 
s.  129  of  the  12  &  13  Vict  c.  106,  the  point  of  time  which  is  equi- 
valent to  the  adjudication  of  bankruptcy  mentioned  in  that  section. 
The  197th  section  of  the  Bankruptcy  Act,  1861,  provides  that, 
from  and  after  the  registration  of  the  deed,  the  debtor  and  creditors 
and  trustees,  parties  to  such  deed,  or  who  have  assented  thereto  or 
are  bound  thereby,  shall  in  all  matters  relating  to  the  estate  and 
effects  of  such  debtor  be  subject  to  the  jurisdiction  of  the  Court  of 
bankruptcy,  and  shall  respectively  have  the  benefit  of  and  be 
liable  to  all  the  provisions  of  the  act,  in  the  same  or  like  manner 
as  if  the  debtor  had  been  adjudicated  a  bankrupt,  and  the  creditors 
had  proved,  and  the  trustees  had  been  appointed  creditors'  assignees 
under  such  bankruptcy ;  and  the  trustees  and  the  creditors  shall, 
as  between  themselves  respectively,  and  as  between  themselves 
and  the  debtor,  and  against  third  persons,  have  the  same  powers, 
rights,  and  remedies  with  respect  to  the  debtor  and  his  estate  and 
effects,  and  the  collection  and  recovery  of  the  same,  as  are  possessed 
or  may  be  used  or  exercised  by  assignees  or  creditors  with  respect 
to  the  bankrupt  or  his  acts,  estate,  or  effects.  The  question  to  be 
determined  in  Williams  v.  Cadbury  (2)  was,  whether  the  129th 
section  of  the  12  &  13  Yict.  c.  106,  restraining  the  landlord's 
remedy  by  distress  to  one  year's  rent,  could  be  imported  at  all  into 
the  197th  section  of  the  24  &  25  Vict.  c.  134.  There  was,  no 
doubt,  a  difficulty  in  applying  it  in  all  its  terms ;  and  so  there 
must  be  a  difficulty  in  applying  many  of  the  provisions  of  the 
Bankrupt  Act,  1849,  to  the  state  of  things  created  by  deeds  under 
the  Act  of  1861 :  but  the  Courts  have  over  and  over  again  held  that 
effect  must  be  given  to  them  cy  pr^s.  The  Court  in  that  case 
held  that,  from  and  after  the  registration  of  the  deed,  the  landlord 
was  brought  within  the  operation  of  s.  129  of  the  12  &  13  Vict 
c  106,  as  in  the  case  of  an  adjudication  of  bankruptcy.    The  pre- 

(1)  14  C.  R  (N.S.)  634;  32  L.  J.  (C.P.)  252. 
(2)  Law  Rep.  2  C.  P.  453. 
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1868  cise  question  raised  here  was  not  determined  there,  because  in  that 
Selby  cas©  the  distress  took  place  after  the  registration  of  the  deed  In 
GrkaVes  ^^^  present  case,  however,  it  is  necessary  to  determine  whether  the 
period  of  time  which  is  to  be  equivalent  to  the  time  of  adjudication 
is  the  date  of  the  deed  (the  time  of  its  execution  by  the  debtor)  or 
the  day  of  registration.  It  seems  to  me  that  the  time  of  the  exe- 
cution of  the  deed  by  the  debtor  is  the  time  which  must  be  regarded 
as  equivalent  to  that  of  the  adjudication  of  bankruptcy  under  the 
former  acL  The  form  of  the  deed,  which  is  that  prescribed  by  the 
legislature,  and  to  which  the  majority  of  the  creditors  have  assented, 
and  to  which  all  are  to  be  considered  as  parties,  and  by  which  all 
are  bound  whether  they  have  assented  or  not,  is  express  that  the 
estate  is  to  be  applied  and  administered  for  the  benefit  of  the 
creditors  in  like  manner  as  if  the  debtor  had  been  cU  the  dale  ihereof 
duly  adjudicated  a  bankrupt.  This  construction  agrees  with  the 
decision  of  Lord  Westbury  as  to  the  construction  of  s.  153  of  the 
Bankrupt  Act,  1849,  with  reference  to  a  similar  deed  in  Exj^rte 
Mendel.  (1)  The  result  of  our  decision  is,  that  the  landlord  was 
justified  in  distraining,  but  that  he  can  only  be  allowed  to  make 
the  distress  available  for  one  year's  rent. 

Beadey  suggested  that  the  plaintiflF  was  entitled  to  add  the 
25  per  cent,  found  by  the  jury  to  be  the  amount  of  depreciation  hy 
reason  of  the  forced  sale. 

WiLLES,  J.  Unless  the  sale  were  flagitious,  the  net  proceeds 
would  be  the  right  sum,  less  58?.  lOs.  for  one  year's  rent.  The 
verdict  will  therefore  be  for  253?.  lOs. 

Rule  accordingly  - 

Attorneys  for  plaintiff:  Q.  L.  P.  Eyre  &  Co.,  for  G.  W.  Eeaih, 
NoUingham. 

Attorneys  for  defendant:  Farhe  dt  Polloeh,  for  Freeth,  Brome, 
db  Rawson,  Nottingham. 

(1)  1  De  G.  J.  &  Sm.  330 ;  33  L.  J.  (Bky.)  14. 
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FORSDIKE  AKD  Wife  v.  STONE.  186^ 

Certificate  for  Cost^—Z  4;  4  Vict.  c.  24,  s.  *^^'' Immediately  afterwards  ''^Slander^  ^^\ 

New  Trial  for  Insufficiency  of  Damages. 

In  an  action  for  slander  a  new  trial  will  not  be  granted  on  the  ground  that  the 
damages  were  insufiScient,  unless  there  has  been  a  mistake  in  point  of  law  on  the 
part  of  the  presiding  judge,  or  a  mistake  in  the  calculation  of  figures  or  miscon- 
duct by  the  jury. 

A  verdict  for  Is.  having  been  given  in  an  action  for  slander,  no  application  was 
made  for  a  certificate  under  3  ife  4  Vict.  c.  24,  s.  2,  that  the  injury  was  wilful 
and  malicious  until  ten  days  afterwards  at  the  next  assize  town.  The  judge  then 
stated  that  he  had  been  considering  the  matter,  and  granted  the  certificate : — 

Hdd,  that  the  certificate  was  too  late,  and  must  be  set  aside. 

First  count,  by  husband  and  wife,  that  the  defendant  spoke  of 
the  female  plaintiflf  the  words  following : — "  I  saw  Mrs.  Forsdike, 
at  half-past  three  o'clock  this  morning,  coming  out'  of  my  uncle's 
oflBce  with  Jack,  the  butcher,"  the  defendant  meaning  thereby 
that  the  female  plaintiflf  had  been  guilty  of  adulterous  conduct, 
whereby  &c. 

Second  county  by  the  husband  alone,  for  damage  caused  to  his 
business  of  innkeeper  by  the  same  slander. 

Pleas :  1.  Not  guilty.  2.  That  the  words  were  not  spoken  in 
the  sense  alleged,  and  were  true  in  fact.    Issue  thereon. 

The  case  was  tried  before  Pigott,  B.,  at  the  spring  assizes  at 
Caermarthen  on  the  3rd  day  of  March,  when  a  verdict  was  found 
for  the  plaintiflfs  for  Is.  No  application  was  made  to  the  judge  at 
the  time  the  verdict  was  given  for  a  certificate  under  3  &  4  Vict, 
c.  24,  s.  2  (1),  nor  during  the  two  days  which  the  assizes  continued 
at  the  town.  The  criminal  business  at  Swansea,  the  next  assize 
town,  lasted  five  days,  and  on  the  first  day  of  the  civil  business, 

(1)  3  &  4  Vict.  c.  24,  8.  2 : — **  If  '  whom  such  verdict  shall  be  obtained 

the  plaintiff  in  any  action  of  trespass,  shall  immediately  afterwards  certify  on 

or  of  trespass  on  the  case,  .  .  .  shall  the  back  of  the  record,  .  .  .  that  the 

recover,  by  the  verdict  of  a  jury,  less  action  was  really  brought  to  try  a  right 

damages  than  40^.,  such  plaintiff  shall  besides    the    mere    right    to    recover 

not  be  entitled   to  recover  or  obtain  damages,  ...  or  that  the  trespass  or 

from  the  defendant  in  respect  of  such  grievance  in  respect  of  which  the  action  ^ 

verdict  any  costs  whatever,  .  .  .  unless  was  brought  was  wilful  and  malicious." 
the  judge  or  presiding  oflBcer  before 

Vol,  in.                                         3  C                                             2 
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1868        being  the  13th  of  March,  Giffard,  Q.C.,  applied  to  the  judge  to 

FoBBDiKB     certify,  in  accordance  with  the  provisions  of  the  above  section,  that 

g^^^^      the  slander  was  wilful  and  malicious.     The  judge  stated  that  he 

had  been  considering  the  matter  ever  since  the  case  was  tried,  and 

that  he  had  decided  that  the  plaintiffs  were  entitled  to  a  certificate, 

and  he  certified  accordingly. 

GHffard,  Q,G.,  on  the  part  of  the  plaintiffs,  having  obtained  a 
rule  to  set  aside  the  verdict  on  the  ground  that  the  damages  were 
insufficient,  and  J.  W.  Bowen  having  obtained  a  cross  rule  to  set 
aside  the  certificate  for  costs  on  the  ground  that  it  was  not  given 
immediately  after  the  verdict  was  obtained,  the  two  rules  came  on 
for  argument  together. 

Hughes  {J.  W.  Bowen  with  him)  shewed  cause  against  the  rule 
for  a  new  trial,  and  supported  the  rule  to  set  aside  the  certificate. 
It  will  be  convenient  to  discuss  the  latter  rule  first.  The  act 
3  &  4  Vict.  c.  24,  s.  2  (1)  gives  no  effect  to  a  certificate  unless  it  is 
granted  ** immediately^'  after  the  verdict ;  and  though  the  cases  shew 
that  a  reasonable  meaning  must  be  given  to  that  word,  there  is  no 
sense  in  which  the  present  certificate  can  be  said  to  have  been 
given  "  immediately  afterwards."  In  Thompson  v.  CHbson  (2)  it 
was  held  that  a  certificate  given  a  quarter  of  an  hour  after  the 
delivery  of  the  verdict  was  given  in  time,  but  the  reasons  relied  on 
by  the  judges  in  that  case  for  holding  that  the  certificate  was  in 
time  shew  that  one  given  after  an  interval  of  ten  days  would  be 
too  late.  In  Page  v.  Pearce  (3)  the  act  is  interpreted  to  mean 
that  the  certificate  must  be  given  within  a  reasonable  time.  In 
that  case  the  certificate  was  given  the  same  day,  and  the  under- 
sheriff  had  referred  to  the  subject  at  the  close  of  the  trial,  and  said 
that  he  would  consider  the  matter.  In  Nelmes  v.  Hedges  (4)  the 
verdict  was  taken  by  the  associate  late  at  night,  after  the  judge 
had  left  the  court,  and  an  application  was  made  to  the  judge  at 
the  sitting  of  the  court  the  following  morning,  who  granted  it  after 
the  jury  had  been  sworn  in  the  first  cause.  The  certificate  was 
held  to  be  in  time,  but  Fatteson,  J.,  in  delivering  the  judgment  of 
the  court,  referred  to  a  case  which  does  not  appear  to  be  reported, 

(1)  See  ante,  p.  607.  (3)  8  M.  &  W.  677. 

(2)  8  M.  &  W.  281.  (4)  2  Dowl.  N.  C.  860. 
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in  which  an  application  was  made  to  a  judge  after  he  had  gone  to        1868 
another  assize  town,  and  was  held  too  late.    In  Grace  v.  Clinch  (1),     Fobsdiki^ 
which  is  a  decision  on  the  very  similar  statute,  6  Geo.  4,  c.  50,      sixwi. 
s.  34  (2),  the  judge  verbally  granted  the  application  for  a  certi- 
ficate at  the  time,  but  omitted  to  sign  the  certificate  on  the  back  of 
the  record  till  the  taxation  of  costs,  and  it  was  held  that  the  statute 
had  not  been  complied  with ;  and  Leech  v.  Lamb  (3)  is  a  similar 
case  on  the  same  statute.     The  case  of  Christie  v.  Richardson  (4) 
shews  that  the  construction  of  the  two  statutes  must  be  the  same. 

Then  as  to  the  rule  for  a  new  trial.  The  Court  very  rarely 
grants  a  new  trial  on  account  of  the  insuflBciency  of  the  damages 
in  actions  of  tort  The  case  of  Armytage  v.  Haley  (5),  relied  on  by 
the  other  side,  is  an  extreme  case,  very  different  from  the  present 
one.  There  appears  to  be  no  case  of  slander  or  libel  in  which  a 
new  trial  has  been  granted  on  such  a  ground.  In  Hayward  v. 
Newton  (6),  which  was  an  action  for  slander,  a  rule  for  a  new  trial 
for  insufficiency  of  damages  was  expressly  refused,  on  the  ground 
that  there  was  no  pi%cedent  for  it.  In  RendaU  v.  Hayward  (7), 
which  was  a  similar  action,  Tindal,  C  J.,  said  :  ''  The  court  never 
grants  a  new  trial  because  the  damages  are  low,  unless  there  has 
been  some  mistake  in  a  point  of  law  on  the  part  of  the  judge  who 
presided,  or  in  the  calculation  of  figures  by  the  jury ;"  and  the 
same  is  laid  down  in  Archbold's  Practice,  p.  1525, 12th  ed.  The 
cases  were  fnlly  discussed  in  Kdly  v.  Sherhch  (8),  which  gives  the 
present  state  of  the  law.  The  present  case  does  not  come  within 
any  of  the  exceptions  to  the  rule  that  a  new  trial  will  not  be 
granted  in  actions  of  slander  or  libel  on  the  ground  of  the  insuffi- 
ciency of  the  damages. 

Be  Rutzen  (GUffard,  Q,G.,  with  him)  supported  the  rule  for  a 
new  trial,  and  shewed  cause  against  the  rule  to  set  aside  the  certifi- 
cate.   First,  with  respect  to  the  certificate.    The  case  of  Thompson 

(1)  4  Q.  6.  606.  is  tried  shall,   immediately  after  the 

(2)  6  Geo.  4,  c.  50,  s.  34:— "The  verdict,  certify "  upon  the  record,  Ac. 
person  or  party  who  shall  apply  for  a  (3)  11  Ex.  437 ;  25  L.  J.  (Ex.)  17. 
special  jury  shall  pay  the  fees  ...  (4)  10  M.  &  W.  688. 

and  all  the  expenses  occasioned  by  the  (5)  4  Q.  B.  917. 

trial  of  the  canse  by  the  same,  ...         (6)  2  StT.  940. 
unless  the  judge  before  whom  the  cause         (7)  5  Bing.  (N.C.)  424. 
(8)  Law  Rep.  1  Q.  B.  686. 
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1868  V.  Oibson(l)  is  an  authority  in  the  plaintiffs'  favour.  There  Lord 
"^FoasDiKE  Abinger  interprets  the  words  of  the  statute  to  mean  (2),  "  within 
Stoke.  ^^^^  reasonable  time  as  will  exclude  the  danger  of  intervening 
facts  operating  upon  the  mind  of  the  judge  so  as  to  disturb  the 
impression  made  upon  it  by  the  evidence  in  the  cause."  In  the 
present  ease  the  judge  said,  when  granting  the  certificate,  that  he 
had  been  thinking  about  the  matter  ever  since  the  trial.  It  was 
granted,  therefore,  as  a  result  of  the  impression  received  at  the 
trial.  The  fact  that  the  application  by  counsel  was  not  made 
immediately  cannot  affect  the  question,  as  no  application  by  coun- 
sel at  all  is  necessary,  but  the  judge  may  certify  of  his  own  accord : 
Thompson  v.  Oibson,  (1)  In  Orace  v.  Clinch  (3)  the  certificate 
was  not  signed  till  the  costs  were  being  taxed,  and  the  position  of 
the  parties  was  altered ;  and  so  also  in  Leech  v.  Lamb  (4),  many 
months  elapsed  before  the  signature  ;  and  it  is  the  signature 
which,  in  the  act  under  which  those  cases  were  decided,  gives  the 
right  to  the  costs  in  question.  Then  as  to  a  new  trial.  The 
damages  were  most  unreasonable  if  the  woma^  was  innocent.  The 
slander  was  a  most  grievous  one.  The  rule  laid  down  in  Arch- 
bold's  Practice  and  RendaU  v.  Hay  ward  (5)  has  been  relaxed  in 
modem  times :  Lush's  Practice,  p.  635,  3rd  ed. 

WiLLES,  J.  We  are  to  dispose  of  two  rules — one  of  them 
obtained  by  the  plaintiffs  for  a  new  trial  on  the  ground  of  the 
insufficiency  of  the  damages,  and  the  other  obtained  by  the 
defendant  to  set  aside  a  certificate  granted  by  the  judge  who  tried 
the  cause,  under  3  &  4  Vict.  c.  24,  s.  2,  that  the  slander  was  wilful 
and  malicious.  It  appears  that  the  defendant  spoke  of  Mrs.  Fore- 
dike  words  imputing  to  her  adultery,  and  it  must  be  taken  that  at 
the  trial  it  was  amply  established  that  the  slander  was  spoken,  and 
was  untrue  in  fact,  the  defendant  having  mistaken  another  woman 
whom  he  saw  for  Mrs.  Forsdike.  That  seems  the  only  way  of  recon- 
ciling the  facts  and  the  verdict.  The  jury,  thinking  Mrs.  Forsdike 
had  been  untruly  accused,  gave  her  the  verdict,  and  at  the  same 
time,  thinking  that  the  defendant  had  bon&  fide  seen  a  woman  at  the 

(1)  8  M.  &  W.  281.  (4)  11  Ex.  437 ;  25  L.  J.  (Ex.)  17. 

(2)  8  M.  &  W.  at  p.  287.  (6)  5  Ring.  N.  C.  424. 

(3)  4  Q.  B.  G06. 
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time  he  said,  and  mistaken  her  for  Mrs.  Forsdike,  let  him  off  mth        1868 
small  damages.    The  jury  do  not  appear  to  have  misconducted     Fobsdikx 
themselyes ;  there  does  not  appear  to  have  been  any  compromise      stonb. 
among  them  leading  to  a  verdict  clearly  inadequate ;  in  a  case 
of  slander  a  jury  considers  not  only  what  the  plaintiff  should 
receive,  but  what  the  defendant  should  pay. 

Such  being  the  circumstances  of  the  verdict,  no  certificate  for 
costs  was  applied  for  at  the  time:  such  an  application  is  not 
necessary,  but  it  is  usual,  in  order  to  remind  the  judge  of  his 
power,  and  to  induce  him  to  use  it.  The  judge  did  not  announce 
his  intention  to  consider  the  matter  so  as  to  fix  the  defendant  with 
notice,  and  nothing  passed  till  ten  days  afterwards,  when,  at 
another  town,  the  application  for  a  certificate  was  made,  and  it 
was  granted.  There  was  nothing  to  prevent  the  judge  certifying 
at  the  time,  or  an  application  being  made  to  him  with  that  view.  If 
such  circumstances  had  existed,  it  might  have  been  said  that  when- 
ever an  opportunity  first  occurred  of  making  the  application,  or  of 
the  judge  certifying,  that  was  within  "  a  reasonable  "  time  ;  but  no 
such  question  arises  here,  and,  putting  the  widest  construction  on 
the  words  '*  immediately  afterwards,"  it  would  be  contrary  to  fact 
to  say  that  the  certificate  was  so  granted  in  this  case.  The  rule  to 
set  aside  the  certificate  must,  therefore,  be  made  absolute.  Then 
with  respect  to  the  new  trial,  there  is  no  misconduct  of  the  jury — 
no  misdirection  by  the  judge.  The  only  ground  for  the  application 
is  the  necessity  of  vindicating  the  character  of  Mrs.  Forsdike ;  but 
we  think  that  has  been  completely  accomplished,  although  the 
certificate  of  the  judge  cannot  be  sustained.  The  object  of  the 
action,  therefore,  has  been  completely  attained,  and,  as  we  could 
not  grant  a  new  trial  without  payment  of  costs,  we  should  confer 
no  benefit  on  the  plaintiffs  by  making  the  rule  absolute.  The  rule 
for  a  new  trial  must,  therefore,  be  discharged. 

Btles,  J.  I  am  of  the  same  opinion.  It  is  difficult  to  define 
accurately  the  words  "  immediately  afterwards :"  all  I  shall  say 
is,  that  I  agree  with  my  Brother  Willes.  One  thing  is  clear,  that 
it  must  be  before  the  lapse  of  time  and  intervening  business  has 
lessened  the  effect  on  the  mind  of  the  judge  of  what  took  place  at 
the  trial,  which  rule  is  applicable  to  all  the  cases  that  have  been 
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1868        cited   That  has  here  been  certainly  transgressed;  there  intervened 
FoBSDiKK    several  days  of  business  at  the  place  where  the  case  was  tried,  and 
Btone.       several  elsewhere ;  and  if  this  certificate  was  in  time,  I  do  not  see 
>vhat  could  be  held  to  be  too  late. 

As  to  the  other  point,  the  jury  may  reasonably  have  taken  into 
account  what  the  defendant  ought  to  pay  as  well  as  what  the 
plaintiffs  ought  to  receive.  Moreover,  I  have  heard  no  authority 
for  granting  a  new  trial  on  the  ground  that  the  damages  are 
insufficient  in  an  action  of  slander,  and  the  case  of  BendaU  v.  Eay- 
ward  (1)  is  distinctly  in  point  to  the  contrary.  There  Tindal,  C.J., 
says  that  the  Court  never  grants  a  new  trial  because  the  damages 
are  low  unless  there  has,  been  some  mistake  in  point  of  law  on  the 
part  of  the  judge  who  presided,  or  in  the  calculation  of  figures  by 
the  jury.  And  this  has  been  transcribed  into  books  of  pYactioe, 
which  still  lay  it  down  so.  The  rule  for  a  new  trial,  therefore, 
must  be  discharged. 

Bvle  absolute  to  set  aside  the  certifieate,  and 
rule  for  a  new  trial  discharged. 

Attorney  for  plaintiffs :  G.  M.  Stretton. 

Attorney  for  defendant :  Etfre  cfe  Co.,  for  B.  B.  Jones,  UaneUy. 


Jviy  4.         THE  METROPOLITAN  BOARD  OF  WORKS  v,  THE  METROPOLITAN 
RAILWAY  COMPANY. 

Sewers — E<uemeni — Bight  to  lateral  support — Metropolitan  Board  of  Works— 
11  A  12  Vict.  c.  112—18  d:  19  Vict,  c.  UO—Metrcpolitan  Baaufay  Company 
—17  <fc  18  Vict.  c.  ccxxi. 

A  sewer  made  by  the  Metropolitan  Commissioners  of  Sewers  under  the  powers 
vested  in  them  by  11  &  12  Yict  c.  112,  was  transferred  to  the  Metropolitan  Board 
of  Works  by  18  &  19  Vict.  c.  120:— 

Hddy  by  Bovill,  C.  J.,  and  Byles,  J.  (Montague  Smith,  J.,  dissenting),  that  these 
Acts  gave  the  board  no  right  to  any  lateral  support  for  the  sewer  by  the  land  of 
the  adjacent  owners. 

Special  case. 

This  action  was  brought  to  recover  two  several  sums  of  lS,000i 
and  3,0657.  13s.  4(2.,  the  former  being  the  amount  awarded  by  Ur» 
(1)  5  Bing.  N.  C.  424. 
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Hawkshaw,  as  umpire,  under  the  Lands  Clauses  Consolidation  Act,       1868 
1845,  as  the  amount  of  compensation  to  which  the  plaintiffs  were      metro- 
entitled  in  respect  of  the  Fleet  sewer  having  been  injuriously     BoiLW)^^ 
affected  by  the  execution  of  the  works  of  the  defendants,  the  latter      Workr 
being  the  costs  of  the  reference  and  award.     The  following  case      Mstro- 
was  stated  by  order  at  Nisi  Prius  for  the  opinion  of  the  Court.        RAmwAY^. 

The  plaintiffs  are  the  Metropolitan  Board  of  Works,  created  and 
incorporated  by  the  Metropolis  Local  Management  Act,  1855  (18 
&  19  Vict,  a  120).  The  sewer  in  question  is  the  Fleet  sewer,  and 
it  is  one  of  the  main  sewers  of  the  metropolis  vested  in  the  plain- 
tiffs by  the  same  Act.  The  Fleet  sewer  was  in  parts  originally  an 
adaptation  of  the  old  Fleet  river.  That  part  of  it  which  is 
material  to  the  present  case,  was  constructed  in  1856  by  the 
Metropolitan  Commissioners  of  Sewers,  in  consequence  of  the  for- 
mation of  the  new  street,  then  made  in  continuation  of  Farringdon 
Street  called  Victoria  Street.  This  new  sewer  was  a  diversion  of 
the  Fleet  sewer  from  its  old  course ;  it  was  a  circular  brick  sewer, 
1330  feet  in  length  or  thereabouts,  10  feet  in  diameter  in  the  clear, 
with  14-inch  work  all  round.  This  part  of  the  sewer  was  con- 
structed properly  throughout,  of  suitable  materials,  and  it  was 
constructed  according  to  the  mode  then  usually  adopted  of  con- 
structing sewers  of  that  character.  It  remained  in  a  sound  and 
efficient  condition  down  to  the  time  of  the  accident  hereinafter 
mentioned. 

The  defendants  are  the  Metiopolitau  Kailway  Company,  who 
were  originally  incorporated  by  the  Metropolitan  Hail  way  Act,  1854 
(17  &  18  Vict  c.  ccxxi).  By  that  Act  they  were  authorized  to  con- 
struct among  other  works  a  railway  in  a  cutting  or  covered  way,  part 
of  which  was  from  Charlotte  Street  in  the  parish  of  St.  Pancras, 
to  the  east  side  of  Victoria  Street  before  mentioned,  parallel  to  the 
line  of  the  sewer.  For  the  purpose  of  constructing  this  portion  of 
their  railway  the  defendants  caused  a  deep  cutting  and  excavation 
to  be  made  for  a  distance  of  566  yards.  This  cutting  and  excava- 
tion runs  parallel  or  nearly  parallel  to  the  course  of  the  new  sewer. 
The  level  of  the  bottom  of  this  railway  cutting  was  about  16  feet 
below  the  invert  or  bottom  of  the  sewer.  The  distance  from  the 
brickwork  of  the  sewer  to  the  back  of  the  railway  wall  built  in  the 
tunnel  or  cutting,  was  about  15  feet.     As  the  earth  or  soil  was 
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1868       excavated  from  the  cutting  the  sides  of  the  cutting  were  carefully 

jdBTBo-      strutted  and  supported  for  the  purpose  of  preventing  any  slipping 

jSajwdmot     ^^  yielding  of  the  adjacent  soil,  and  as  soon  as  was  practicable  a 

Works       strong  retaining  wall  was  built  on  each  side  of  the  cutting  for  the 

Mbtoo-     .same  purpose.     The  excavation  and  the  building  of  this  wall  pro- 

BailwIy^Co.  ceeded  simultaneously,  but  there  always  was  an  interval  of  a  few 

feet  between  the  end  of  the  cutting  and  the  extremity  of  the  wall, 

which  interval  was  strutted  and  supported  as  mentioned  above. 

The  whole  of  the   work  was  done  properly  and   with  suitable 

materials,  and  was  constructed  according  to  the  usual  and  approved 

method  cf  making  and  constructing  similar  works.     The  whole  of 

these  works  were  executed  by  the  defendants  upon  lands  which 

they  had  duly  acquired  under  the  provisions  of  their  acts  of 

parliament. 

The  works  of  the  cutting,  with  the  strutting  and  supporting 
mentioned  above,  would  have  been  sufficient  for  the  support  of  the 
adjacent  soil  in  its  natural  and  undisturbed  position,  and  but  for 
the  sewer  no  accident  would  have  happened,  but  they  were  not 
sufficient  to  support  the  sewer  without  damage.  Some  subsidence 
or  yielding  took  place,  by  which  the  works  of  the  sewer  were 
cracked  or  otherwise  damaged.  The  fluid  contents  of  the  sewer 
.leaked  or  escaped  through  these  cracks,  and  undermined  the  re- 
taining walls  of  the  railway  cutting,  and  finally,  while  the  railway 
works  were  still  proceeding,  the  walls  of  the  railway,  which  had 
just  been  erected  between  Ray  Street  and  Vine  Street,  subsided 
bodily  into  the  excavation  of  the  railway  for  a  length  of  122  feet, 
and  the  sewer  at  the  same  time  burst  and  flooded  the  railway 
works  to  a  depth  of  about  seven  feet.  It  is  admitted  by  the 
defendants  that  their  works  damaged  the  plaintiffs*  sewer,  and 
that  the  amount  of  such  damage  is  the  sum  found  and  awarded  by 
Mr.  Hawkshaw. 

The  plaintiffs  at  once  took  the  necessary  steps  to  reconstruct 
the  sewer,  and  its  reconstruction  was  completed  iu  January,  1863. 
Application  was  then  made  by  the  plaintiffs  to  the  defendants 
to  reimburse  them  the  amount  expended  in  reconstructing  the 
sewer,  and  the  defendants  refusing  to  pay  or  acknowledge  their 
liability,  the  plaintiff's  took  the  necessary  steps  for  having  the 
amount  of  the  compensation  to  which  they  claim  to  be  entitled 
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detennined  by  arbitration,  under  the  68th  section  of  the  Lands        1868 
Glauses  Consolidation  Act,  1845.     The  umpire,  Mr.  John  Hawk-     ^teio- 
sbaw,  made  the  award  on  the  15th  of  June,  1866,  and  thereby    jj^j[^^, 
awarded^  the  sum  of  18,O0OZ.  as  the  amount  gf  the  damage  caused      Works 
by  the  execution  of  the  works  of  the  defendants.    The  costs  of  the      Mrrao- 
reference  were  afterwards  taxed  at  3065Z.  13s.  4(i,  and  payment  of  r^wIy^ 
these  two  sums  was  refused  by  the  plaintiffs,  and  the  present  action 
was  afterwards  brought  to  recover  them.    The  defendants  contend 
that  they  are  not  liable  to  make  any  compensation  to  the  plaintiffs 
for  the  damage  to  the  sewer,  on  the  ground  that  the  sewer  was 
.not  injuriously  affected  by  the  execution  of  the  works  of  the  defend- 
ants within  the  meaning  of  the  68th  section  of  the  Lands  Clauses 
Consolidation  Act,  1845;   the   sewer  being  a  new  one,  and  the 
plaintiffs  having  no  right  to  any  lateral  support  for  the  sewer  by 
the  land  df  the  adjacent  owners. 

Before  the  defendants  commenced  the  execution  of  their  exca- 
vations and  other  works  in  the  neighbourhood  of  the  sewer  as 
mentioned  above,  they  gave  the  plaintiffs  a  proper  ten  days  notice, 
in  writing,  of  their  intention  to  execute  such  works,  accompanied 
by  a  plan  and  section  shewing  the  course,  depth,  and  inclinations 
and  other  necessary  particulars  thereof,  and  obtained  from  the 
plaintiffs  their  approval  of  such  plan  and  section,  in  accordance 
with  s.  104  of  the  defendants'  act  (1),  and  the  excavation  and 
other  works  were  subsequently  executed  by  the  defendants  in 
accordance  with  this  plan  and  section. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiffs  were  entitled  to  com^nsation  for  the  injury  done  to  the 
Fleet  sewer  by  the  defendants  under  the  circumstances  stated  in 
the  case.  (2) 

(1)  17  &  18  Vict.  c.  cczzi.  poet  618.       shall  repair  the  sewera,  so  vested  in 

(2)  The  following,  amongst  other  them,  *'  and  shall  cause  to  be  made  such 
sections  of  acts  of  parliament  bearing  sewers  and  works,  or  such  diversions 
upon  the  question  in  dispute,  were  set  or  alterations  of  sewers  and  works  as 
out  in  the  case : —  may  be  necessary  for  effectually  drain- 

11   &   12  Vict.  c.  112,  s.  7.  .  ,  .  ing  the  area  within  the  limits  of  the 

Vests    in    the    Metropolitan   Commis-  commission,  and  shall  cause  any  banks 

wieners  of  Sewers,  with  certain  excep-  or    defences   abutting    on    any   river, 

tions,  all   sewers  within  the  limits  of  stream,  canal,  or  watercourse    to    be 

^heir  commission.  raised,  strengthened,  or  altered,  where 

Section    38  :  —  ITie   commissioners  it  may  be  necessary  so  to  do,  for  effec- 
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Sir  J.  B.  Karslake,  A.  O.  {Baymond  with  him),  for'the  plaintifis. 
The  plaintififs  claim  compensation  on  the  ground  that  the  defend- 
ants have  interfered  with  their  right  to  lateral  support  of  their 
sewer.     The  defendants  deny  the  existence  of  such  right,  and 


tually  draining  or  protecting  from 
floods  or  inundation  such  area ;  and  it 
sball  be  lawful  for  the  commissioners 
to  carry  any  such  sewers  through, 
across,  or  under  any  turnpike  road,  or 
any  street  or  place  laid  out  as  or  in- 
tended for  a  street,  or  through  or  under 
any  cellar  or  vault  which  may  be  under 
the  pavement  or  carriageway  of  any 
street,  and  (if  upon  the  report  of  the 
surveyor  it  should  appear  to  he  neces- 
sary) into,  through,  or  under  any  lands 
whatsoever,  making  compensation  for 
any  damage  done  thereby  as  hereinafter 
provided ;  and  it  shall  be  lawful  for  the 
commissioners  from  time  to  time  to 
enlai^e,  contract,  raise,  lower,  arch 
over,  or  otherwise  improve  or  alter  all 
or  any  of  the  sewers,  watercourses,  and 
works  which  shall  be  from  time  to  time 
vested  in  them  or  subject  to  their  order 
and  control,  and  to  discontinue,  close  up, 
or  destroy  such  of  them  as  they  may 
deem  to  have  become  unnecessary." 

Section  54 : — "  That  no  building  shall 
be  erected  in,  over,  or  under  any  sewer 
vested  in  the  commissioners,  without 
the  consent  of  the  commissioners  first 
obtained  in  writing,  and  that  all  vaults 
and  cellars  adjoining  their  sewers  shall 
be  substantially  made,  and  so  as  not  to 
interfere  or  communicate  with  any  such 
sewers ;  and  if  any  building,  vault,  or 
cellar  be  erected  or  made  contrary  to 
the  provisions  herein  contained,  the 
commissioners  may  demolish  or  fill  up 
the  same,  and  the  expenses  incurred 
thereby  shall  be  paid  by  the  person 
erecting  and  building  or  making  such 
vault  or  cellar,  and  shall  be  recoverable 
as  charges  for  default;  and  that  any 
person,  not  being  authorized  for  that 


purpose  by  the  commissioners,  who 
shall  make  any  drain  or  opening  into 
any  of  their  sewers,  shall "  be  liable  to 
a  penalty,  and  such  drain  may  be 
stopped  up  or  re-made,  and  any  person 
who  shall  throw  into  any  sewer  of  the 
commissioners  any  rubbish,  &c.,  shall 
be  liable  to  a  penalty. 

Section  66:  —  Gives  the  commis- 
sioners power  "  to  purchase  by  agree- 
ment any  land  necessary  for  the  forma- 
tion or  protection  of  any  works  which 
the  commissioners  are  authorised  to 
execute  under  this  act." 

Section  67  :  —  The  Lands  Clauses 
Consolidation  Act,  1845,  with  certain 
exceptions,  "  shall,  so  far  as  respects 
such  purchases  by  the  commissioners  as 
aforesaid,  be  incorporated  with  this  act.*^ 
Section  69 : — ^**  Pull  compensation  shall 
be  made  out  of  such  rates  to  be  levied 
under  this  act  as  the  commissioners 
shall  by  their  decree  direct  to  all  persons 
sustaining  any  damage  by  reason  of  the 
exercise  of  any  of  the  powers  of  thi» 
act,"  the  amount  to  be  settled  by  arbi- 
tration, or  to  be  ascertained  by  justices. 

Section  70 : — ^Regulates  the  procedure 
upon  arbitrations  under  s.  70.  18  ^ 
19  Vict.  c.  120,  section  135:— "The 
sewers  mentioned  in  Schedule  (D)  to 
this  act "  (which  include  the  sewer  in 
question)  "  being  the  main  sewers  now 
vested  in  the  Commissioners  of  Sewers 
of  the  city  of  London,  and  in  the  Metro- 
politan Commissioners  of  Sewers  respec- 
tively, with  the  walls,  defences,  banks," 
&c.,  &c.,  •*  with  all  right  of  way  and  pas- 
sage used  and  enjoyed  by  such  oommis- 
sioners  respectively  over  and  to  such 
sewers,  works,  and  things,  and  all  other 
rights  concerning  or  incident  to  such 
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whether  it  does  exist  is  the  real  question  in  issue.  The  plaintiflfs 
do  not  claim  to  have  acquired  any  such  right  by  purchase  or  by 
user,  the  sewer  having  been  made  within  the  last  twenty  years ; 
but  an  examination  of  the  statutes  bearing  on  the  question  will 
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sewers,  works,  and  things,  shall  be  vested 
in  the  Metropolitan  Board  of  Works,  and 
such  board  shall  make  such  sewers  and 
works   as    they  may  think  necessary 
for  preventing  all  or  any  part  of  the 
sewage  within  the  metropolis  from  flow- 
ing or  passing  into  the  river  Thames 
in  or  near  the  metropolis,  and  .... 
shall  also  make  all  snch  other  sewers 
and    works,   and   snch    diversions   or 
alterations  of  any  existing  sewers  or 
works  vested  in  them  under  this  act,  as 
they   may  from   time   to  time  think 
necessary  for  the  effectual  sewerage  and 
drainage  of  the  metropolis,  and  shall 
dJBOontinne,  dose  up,  or  destroy  such 
sewers  for  the  time  being  vested  in  them 
imder  this  act,  as  they  may  deem  im- 
necessary,  and  such  board  shall  from 
time  to  time  repair  and  maintain  the 
sewers  so  vested  in  them,  or  such  of 
them  as  may  not  be  discontinued,  closed 
up,  or  destroyed  as  aforesaid ;  and  for 
the  purposes  aforesaid,  such  board  shall 
have  full  power  and  authority  to  carry 
any  such    sewers  or  works  through, 
across,  or  imder  any  turnpike  road,  or 
any  street  or  place  laid  out  as  or  in- 
tended for  a  street,  as  well  beyond  as 
within  the  limits  of  the  metropolis,  or 
through  or  under  any  cellar  or  vault 
under  the  carriageway  or  pavement  of 
any  street^  and  into,  through,  or  under 
any  lands  whatsoever  within  or  beyond 
the  said  limits,  making  compensation 
for  any  damage  done  thereby  as  herein- 
after provided,  and  all  sewers  and  works 
from  time  to  time  made  by  the  said 
board  shall  vest  in  them,  and  the  said 
board  shall  cause  the  sewers  vested  in 
them  to  be  constructed,  covered,  and 
kept  so  as  not  to  be  a  nuisance  or  in- 
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jurious  to  health,  and  to  be  properly  RAmwAT  Co. 
cleared,  cleansed,  and  emptied,  and  for 
the  purpose  of  clearing,  cleansing,  and 
emptying  the  same  they  may  construct 
and  place,  either  above  or  under  ground, 
such  reservoirs,  sluices,  engines,  and 
other  works  as  may  be  necessary,  and 
may  cause  the  sew^e  and  refuse  from 
such  sewers  to  be  sold  or  disposed  of  as 
they  may  see  fit,  but  so  as  not  to  create 
a  nuisance,  and  the  money  arising 
thereby  shall  be  applied  towards  de- 
fraying the  expenses  of  such  board." 

Section  148 : — "  All  property,  matters, 
and  things  whatsoever  vested  in  the 
Metropolitan  Commissioners  of  Sewers, 
except  certain  sewers,  shall  be  vested  in 
the  Metroix)litan  Board  of  Works,"  to- 
gether with  all  rights  of  action,  &c.  &c. 

Section  151 : — **  For  the  purpose  of 
enabling  the  said  Metropolitan  Board, 
....  to  obtain  any  land,  or  any  right 
or  easement  in  or  over  any  land,  which 
they  respectively  may  require  for  the 
purposes  of  this  act,  the  Lands  Clauses 
Consolidation  Act,  1845,"  with  certain 
exceptions,  "  shall  be  incorporated  with 
this  act;  and  the  provisions  of  the 
said  act  so  incorporated  with  this  act, 
which  would  be  applicable  in  the  case 
of  a  purchase  of  any  land,  shall  be  aj)- 
plicable  in  the  case  of  the  purchase  of 
a  right  or  easement  in  or  over  any  land." 
Sefction204:— "No  building  shall  be 
erected  in,  over,  or  under  any  sewer 
vested  in  the  Metropolitan  Board  of 
Works,  or  in  any  vestry  or  district 
board,  without  their  consent  first  ob- 
tained in  writing,  and  if  any  building 
be  erected  contrary  to  this  provision, 
the  board  or  vestry  in  whom  such 
sewer  is  vested  may  demolish  the  same. 
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shew  that  they  confer  upon  the  plaintiffs  a  statutable  right  equi- 
valent to  that  which  would  otherwise  have  been  obtained  by  a 
twenty-years'  user.  The  38th  section  of  11  &  12  Vict.  c.  112, 
under  the  authority  of  which  this  sewer  was  made,  authorizes  and 


and  the  expenses  incurred  thereby  shall 
be  paid  by  the  person  erecting  such 
building." 

17  &  18  Vict.  c.  ccxxi.,  section  1 04  :— 
"Nothing  in  this  act  contained  shall 
extend  or  be  deemed  or  construed  to 
extend  to  enable  the  said  company  to 
execute  any  work,  or  any  act  which 
may  interfere  with  or  affect  any  sewer, 
drain,  watercourse,  weir,  dam,  bank, 
pipe,  conduit,  sink,  sluice,  penstock,  or 
work  within  the  jurisdiction,  or  subject 
to  the  survey,  order,  or  control  of  the 
Metropolitan  Commissioners  of  Sewers, 
or  their  successors  now  made  or  exist- 
ing, or  hereafter  to  be  made  or  to  exist, 
without  the  consent  in  writing  of  the 
said  commissioners  or  their  Buocessors 
first  had  and  obtained,  or  to  prevent 
the  said  commissioners  or  their  suc- 
cessors from  executing  and  carrying 
out  any  works  ordered,  or  hereafter  to 
be  ordered,  by  them,  or  either  of  them 
as  freely,  fully,  and  effectually  as  if 
this  act  had  not  been  i)assed ;  and  where 
any  work  to  be  done  under  the  powers 
of  this  act  shall  or  may  pass  under, 
over,  or  near  to,  or  in  such  a  direction 
or  manner  as  to  interfere  with  any  such 
sewer,  drain,  watercourse,  weir,  dam, 
bank,  pipe,  conduit,  sink,  sluice,  pen- 
stock,'^ or  work,  the  said  company  shall 
not  commence  such  work  until  they 
shall  have  given  to  the  Metropolitan 
Commissioners  of  Sewera,  or  their  suc- 
cessors, ten  days'  previous  notice  in 
writing  of  their  intention  to  execute 
such  work,  accompanied  by  a  plan  and 
section  shewing  the  course,  depth, 
inclinations,  and  other  necessary  par- 
ticulars thereon,  and  until  the  said 
commissioners,  or  their  successors,  shall 


have  signified  their  approval  of  the 
same,  unless  the  said  oommissioQen  do 
not  signify  their  approval,  disapproval, 
or  other  directions  within  ten  days 
after  service  of  the  said  notice,  plan, 
and  sections  upon  the  secretary  of  the 
said  commissioners  or  their  prindpal 
clerk  for  the  time  being ;  and  the  said 
comx)any  shall  comply  with  and  con- 
form to  the  orders,  directions,  and 
regulations  of  the  said  oommissioners 
and  their  successors  in  the  execution  of 
the  said  works,  and  where,  by  reason  of 
the  execution  of  any  works,  or  the  doing 
of  any  acts  by  the  said  company,  it 
shall  become  necessary  to  alter,  divert, 
reconstruct,  or  otherwise  interfere  with 
the  works  of  or  under  or  subject  to  the 
said  commissioners  or  their  snooesflors, 
the  said  company  shall  execute  at  their 
own  costs  and  expense  all  such  works  as 
shall  become  necessary  thereby,  subject 
to  the  control,  superintendence,  and 
direction  of  the  said  commissioners  and 
their  successors,  and  shall  save  barmleGS 
and  keep  indemnified  the  said  commia- 
sioners  and  their  successors  against  any 
expenses  consequent  upon  any  snch 
alteration,  diversion,  reconstrectioo, 
interference;  and  all  new  altered  or 
substituted  works  shall  be  as  fully  and 
effectually  under  the  control  of  the  said 
commissioners  and  their  suocessors  as 
any  other  works  under  their  ooDtrol« 
and  nothing  in  this  act  shall  extend  to 
prejudice,  diminish,  alter,  or  take  away 
any  of  the  rights,  powers,  or  authorities 
vested  or  to  be  vested  in  the  said  com- 
missioners or  their  suocessont,  but  that 
all  such  rights,  powers,  and  authoritit's 
shall  be  as  good,  valid,  and  effectual  as 
if  this  act  had  not  been  passed." 
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requires  the  then  Commissioners  of  Sewers  to  make  all  necessary  18€8 
sewers,  and  it  therefore  by  implication  conferred  upon  them  all  Mktro- 
the  rights  which  were  necessary  for  that  purpose,  and  all  their  ^'^^qp 
rights  were  transferred  to  the  plaintiffs  by  18  &  19  Vict.  c.  120,  W^««» 
8.  135.  In  the  case  of  Caledonian  Railuoay  Company  v.  Sprot  (1)  Mitro- 
it  was  held  that  a  grant  of  land  for  the  purpose  of  making  a  rail-  Railway  CJo. 
way  necessarily  carried  with  it  by  implication  a  grant  of  a  right  to 
the  support  of  the  railway,  and  similarly  the  statute  in  requiring 
the  commissioners  to  make  the  sewer,  impliedly  granted  a  right  to 
the  necessary  support  of  it.  This  easement  might  no  doubt  have 
been  obtained  by  purchase,  as  well  as  the  ground  through  which 
the  sewer  passed ;  but  it  has  been  decided  that  the  Board  of  Works 
are  not  bound  to  purchase  any  land,  but  may  make  the  sewer  with- 
out purchasing  the  rights  of  owners  which  they  interfere  with,  if 
they  make  compensation  for  the  infringement  of  those  rights :  North 
LoTkdon  Railway  Company  v.  MetropdHan  Board  of  Works  (2) ;  and 
the  same  construction  must  apply  in  the  case  of  easements :  they 
need  not  purchase  them,  but  must  make  compensation,  if  required. 
The  adjoining  owners  here  might  have  claimed  compensation  under 
.ss.  69  &  70  of  11  &  12  Vict.  c.  112,  for  this  easement  on  their 
lands  of  lateral  support,  which  the  Board  acquired  by  the  making 
of  the  sewer ;  it  is  true  they  did  not  do  so,  but  the  fact  that  no  com- 
pensation has  been  claimed  or  paid  will  not  prevent  the  right  having 
been  acquired  by  the  Board :  In  re  PeUiward  and  the  Metropolitan 
Board  of  Works.  (3)  That  the  act  contemplated  some  restrictions 
being  imposerl  on  the  adjoining  landowners  appears  from  s.  54  of 
11  &  12  Vict.  c.  112.  The  parliamentary  powers  conferred  on  the 
defendants  will  not  affect  the  question,  for  whatever  rights  the  plain- 
tiffs possessed  are  expressly  reserved  to  them  by  the  defendants' 
act  (17  &  18  Vict.  c.  ccxxi.),  s.  104,  though  other  provisions  for 
their  protection  are  added. 

Coleridge,  Q.C.  (Quain,  Q,C,  and  Horace  Lloyd  with  him),  for  the 
defendants.  The  right  to  support,  which  is  claimed  by  the  plain- 
tiffs, if  really  given  to  them  by  the  statute,  is  only  given  to  them 
by  implication.  It  may  be  admitted  that  all  that  is  really  necessary 
for  the  construction  of  the  sewer  must  be  implied  from  the  section 

(1)  2  Macq.  449.  "  (3)  19  C.  B.  (N.P.)  489;  34  L.  J. 

(2)  John.  406  5  28  L.  J.  (Ch.)  909.       (0.^.)  301. 
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1868        which  imposes  on  the  plaintifib  the  duty  of  making  it.    But  the 

MsTBo-      fallacy  of  the  argument  for  the  plaintiffs  is  in  the  supposing  that 

^ABD^oF     *^®  "6^*  ^^^  claimed  by  them  is  necessary.    The  sewer  might 

Works      have  been  so  constructed  as  not  to  need  lateral  support ;  it  might 

Metro-      have  been  constructed  as  an  open  dyke,  instead  of  below  ground, 

Batlway  Co.  ^^  ^^^  walls  been  made  thicker. 

[Montague  Smith,  J.  Must  it  not  be  assumed  that  the  legis> 
lature  intended  the  sewer  to  be  made  in  the  ordinary  and  proper 
way  ?] 

What  was  a  proper  way  of  constructing  it  would  depend  on  the 
rights  of  adjoining  owners.  The  way  actually  adopted  may  have 
been  one  which  was  proper  if  they  bought  a  right  to  lateral 
support,  as  they  had  power  to  do,  and  not  otherwise.  The  right 
claimed  was  not  necessary  to  the  construction  of  the  sewer,  and 
cannot,  therefore,  be  implied  from  the  act.  This  view  is  confirmed 
by  s.  54  of  11  &  12  Viet,  c  112,  which  would  have  included  a 
prohibition  to  excavate  within  such  a  distance  as  to  take  away 
the  support  required,  if  the  act  had  really  intended  to  deprive 
adjacent  owners  of  their  right  to  do  so,  or  indeed  the  whole 
section  might,  on  the  plaintiffs'  view,  have  been  omitted  as 
superfluous. 

The  defendants'  act,  no  doubt,  reserves  the  rights  of  the  plain- 
tiffs by  s.  104,  and  the  other  provisions  of  that  section  would  not 
therefore  take  away  the  right  now  claimed,  if  it  really  existed ;  bat 
they  would  then  be  wholly  unnecessary,  and  their  presence,  there- 
fore, is  strong  evidence  that  the  plaintiffs  have  no  such  right  At 
any  rate,  this  section  provides  an  express  remedy  for  the  breach  of 
the  right  now  claimed,  if  it  exist,  viz.,  the  rebuilding  of  the  sewer 
by  the  defendants,  and  the  plaintiffs,  therefore,  have  proceeded  in 
the  wrong  way  in  seeking  compensation  under  the  Lands  Clauses 
Consolidation  Act,  instead  of  calling  on  the  defendants  to  rebuild 
the  sewer. 

Sir  J.  jB.  Karslake,  in  reply.  The  104th  section  of  the  de- 
fendants' act  contains  several  provisions  for  the  plaintiffs'  protection, 
but  these  are  cumulative,  and  do  not  affect  the  remedies  the  plain- 
tiffs would  have  otherwise  possessed  for  a  breach  of  their  rights. 
The  provision  at  the  end  of  the  section  for  the  rebuilding  of  the 
sewer  does  not  apply  to  the  case  of  an  accident  such  as  the  present, 


VOL.  m.]  TEINITY  TEBM,  XXXI  VICT.  621 

but  to  cases  where  the  defendants'  plans  necessitate  their  interfering        1868 
with  the  sewer.    The  plaintiffs  have,  it  is  clear,  a  right  to  buy  land      mbtbo^ 
or  easements,  but  they  are  not  obliged  to  do  so,  nor  can  the  land-    j^]^^^, 
owners  compel  it ;  they  can,  if  they  like,  pay  compensation  instead,      Wobbs 
and  are  not  obliged,  as  railway  and  other  companies,  to  give  any      Metoo- 
notice  to  the  landowners  of  their  intention  to  take  the  land.     The  b^wTy^. 
right  to  purchase  is  given  to  them  for  the  benefit  of  the  public,  not 
of  the  landowners.     This  appears  from  the  case  of  North  London 
Railway  Company  v.  Metropolitan  Board  of  Works  (1),  already 
referred  to.     If  the  defendants'  contention  be  correct^  the  plaintiffs, 
whenever  they  make  a  sewer,  will  have  to  purchase  easements  of 
all  the  adjoining  owners.     There  would  bono  special  difficulty  in 
ascertaining  the  amount  of  compensation  due  to  the  landowner,  if 
the  plaintiff^s  view  be  right ;  for  in  any  case,  the  landowners  are 
entitled  to  compensation  for  the  restrictions  imposed  on  them  by 
s.  54,  and  that  would  give  rise  to  a  similar  inquiry.  i 

Cur.  adv.  vult 

BoviLL,  C.J.  This  case  was  argued  before  my  Brothers  Byles 
and  Montague  Smith,  and  myself.  My  Brother  Byles  concurs  in. 
the  judgment  which  I  am  about  to  deliver ;  but  my  Brother  Mon- 
tague Smith  dissents  from  our  view. 

The  sewer  in  this  case  was  vested  in  the  Metropolitan  Board  of 
Works,  and  the  railway  company  had  no  power  to  interfere  with  or 
to  do  anything  which  might  affect  it,  without  the  consent  of  the 
board,  and  were  bound  to  execute  the 'works  as  the  board  might 
direct.  (2)  The  plans  and  sections  of  the  proposed  railway  were 
submitted  to  and  approved  by  the  board,  who  gave  their  consent 
in  writing  for  the  execution  of  the  works ;  and  the  same  were 
executed  by  the  defendants,  in  accordance  with  the  plans  which 
had  been  so  approved,  upon  lands  purchased  by  them  under  the 
powers  of  their  acts  of  parliament  The  whole  of  the  works,  which 
were  in  a  deep  cutting,  were  done  efficiently  and  properly,  with 
proper  materials,  and  according  to  the  usual  methods ;  and  they 
were  sufficient  for  the  support  of  the  adjoining  soil  in  its  natural 

(1)  John.  405 ;  28  L.  J.  (Ch.)  909. 
(2)  Metropolitan  Railway  Act,  1854  (17  &  18  Vict.  c.  ccxxi),  a.  104. 
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^^^^  and  undisturbed  position,  but  were  not  sufficient  to  support  the 

Mbtbo-  sewer. 

BoARD^oF  ^^  consequence  of  the  excavation  by  the  railway  company,  and 

WoBKs  the  weight  and  pressure  of  the  sewer,  the  walls  of  the  railway  gaye 

Metbo-  way,  the  sewer  burst,  and  the  board  were  put  to  considerable  lo^ 

POLITAN  J  .... 

Railway  Co.  and  expense  in  repairing  it. 

The  plaintiffs  contend  that  they  had  a  right  to  the  support  of 
the  adjoining  land  for  their  sewer ;  and  that,  this  support  haying 
been  removed  by  the  defendants,  and  damage  thereby  caused  to  the 
sewer,  they  are  entitled  to  compensation  under  the  Lands  Clause& 
and  Bailways  Clauses  Consolidation  Acts,  1845  (1),  for  the  injury 
thus  occasioned.  Whether  the  plaintiffs  are  so  entitled  must  depend 
upon  whether  they  had  a  legal  right  to  the  support  of  the  adjoin- 
ing land ;  for,  if  they  had  no  such  right,  then  the  board  could  not 
but  for  the  act  have  maintained  an  action  against  the  defendants 
or  any  other  persons  for  excavating  their  own  ground  adjoining 
the  public  road,  and  would  not  under  the  act  be  in  a  position  to 
maintain  the  present  action,  which  is  and  must  be  founded  upon  a 
legal  right  and  an  injury  to  it. 

It  is  not  contended  that  the  board  have  acquired  any  right  to 
the  support  of  the  adjoining  land  by  length  of  user,  by  purchase, 
or  grant,  or  by  express  enactment ;  but  they  contend  that  such  a 
right  is  necessary  for  their  works,  and  that  it  is  impliedly  given 
by  the  provisions  of  their  acts  of  parliament 

The  board  possess  very  extensive  powers  to  make  and  execate 
works  and  to  purchase  lands  and  easements  for  these  purposes;  or 
they  may  execute  their  works  without  purchasing  such  lands  or 
easements,  making  compensation  to  the  parties  injuriously  affected, 
as  was  decided  by  Vice-Chancellor  Wood,  in  the  case  of  the  North 
London  Eailway  (2) :  and,  where  additional  protection  or  support 
is  required,  they  have  also  power  to  acquire  lands  or  easements,  in 
order  to  secure  it.  (3)  They  may,  if  they  think  fit,  construct  new 
works  in  such  a  manner  as  to  require  no  additional  support  from 
the  adjoining  lands;  and,  in  the  case  of  this  railway  company,  they 
had  also  the  most  ample  powers  of  protection,  inasmuch  as  no 

(1)  8  &  9  Vict,  cc  18,  20.  (3)  See  18  &  19  Vict.  c.  120,  ss.  135, 

{2^  NoHh  Londm  Bailway  Company  150,  151;  and  11  &  12  Vict.  c.  112, 

V.  Metropolitan  Board  (f  Works,  John.  ss.  38,  66. 

405;  28  L.  J.  (Ch.)  909. 
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works  which  might  affect  the  sewer  could  be  executed  without        1868 
their  previous  consent.    Under  these  circumstances,  it  can  scarcely  ~  "mpito^ 
be  said  that  a  right  to  support  from  adjoining  lands,  whether  of    ^2rd*of 
the  railway  company  or  private  owners,  was  absolutely  necessary      Works 
for  their  works,  or  that  it  must  necessarily  be  implied  in  cases      Mbtbo- 
where  the  board  do  not  think  fit  to  acquire  it  by  purchase :  and,  RAa^wAY^ 
considering  that,  if  this  alleged  right  is  to  prevail,  the  effect  would 
be  to  impose  a  serious  burthen  upon,  and  to  affect  materially  the 
value  and  enjoyment  of,  all  private  property  adjacent  to  the 
sewers,  we  ought  to  see  very  clearly  that  it  was  the  intention  of 
the  legislature  to  impose  snoli  a  restriction  upon  the  rights  of  the 
owners  of  private  property,  before  coming  to  a  conclusion  that  it 
is  so  imposed. 

There  is  certainly  no  express  enactment,  nor,  as  it  seems  to  us, 
any  necessary  inference  or  implication,  to  that  effect^  from  any  of 
the  provisions  of  these  acts  of  parliament.  The  board  may,  if  they 
think  fit,  construct  their  sewer  without  requiring  any  lateral 
support  from  the  lands  of  adjacent  owners.  Those  owners,  in  most 
cases,  would  have  no  means  of  knowing  or  judging  of  the  mode  in 
which  the  works  of  the  board  had  been  constructed,  or  whether 
they  required  any  or  what  degree  of  support ;  and  they  would  not, 
therefore,  know  to  what  extent,  if  any,  their  rights  were  interfered 
with  or  affected  by  such  works :  and  no  such  owner  could  safely 
excavate  his  land  for  any  ordinary  building,  except  at  the  risk  of 
having  to  pay  serious  damages  if  the  sewer  should  happen  to  give 
way. 

It  was  contended  for  the  plaintiffs,  that  the  mere  construction  of 
the  sewer  would  give  the  owners  of  adjacent  lands  a  right  of  com- 
pensation for  the  servitude  imposed  upon  their  lands  under  ss.  69 
and  70  of  the  Sewers  Act  (1)  ;  but  we  cannot  adopt  such  a  con- 
struction of  the  act. 

In  the  case  of  the  railway  company,  they  would  not  only  be  in 
a  similar  position  to  that  of  ordinary  owners,  but,  by  the  104th 
section  of  their  act,  the  works  of  the  railway  are  subject  altogether 
to  the  control  of  the  board ;  and  neither  as  against  private  owners 
of  adjacent  lands,  nor  as  against  the  railway  company,  is  any  such 
right  to  support  for  the  sewer,  in  our  opinion,  given  to  the  board. 

(1)  11  &  12  Vict.  c.  112. 
Vol.  til  3D  2 
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1868  In  the  case  of  railways,  where  it  is  intended  to  prevent  the 

Metbo-      working  of  minerals  in  etdjacent  lands,  there  is  an  express  enact- 

^ARD*op    nient  to  that  eflTect.  (1)    And  the  special  enactment  in  s.  54  of  tbe 

Works      Sewers  Act  (2),  as  to  vaults  and  cellars,  seems  to  shew  that  the 

Metro-      right  of  an  owner  of  land  to  excavate  for  and  construct  such  vaults 

ILuLWAT  Co.  ftnd  cellars,  would  not  without  such  special  provision  have  been, 

and  was  not  intended  to  be,  affected. 

When  the  board  require  protection  or  support  for  their  sewers, 
they  have  ample  powers  to  purchase  or  acquire  it ;  and,  when  they 
have  not  exercised  those  powers,  it  seems  to  us  that  they  do  not 
acquire  any  such  right  as  is  Qontended  for  over  the  lands  of  adjoin- 
ing owners,  and  that  by  the  mere  construction  of  a  sewer  they  do 
not  deprive  such  owners  of  adjacent  property  of  their  right  of 
excavating  it,  or  subject  their  lands  to  the  servitude  of  affording 
support  to  the  sewer.  The  railway  company  were  deprived  of  the 
rights  of  ordinary  landowners  by  the  very  stringent  provisions  of 
the  104th  section  of  the  special  act  (3)  ;  but  that  clause  does  not 
give  the  board  such  a  right  to  support  as  is  essential  to  the  main- 
tenance of  this  action ;  and,  when  the  works  have  been  executed 
with  the  consent  and  approval  of  the  board,  as  they  were  in  this 
case,  we  are  unable  to  discover  any  valid  gromid  upon  which  the 
board  are  entitled  to  maintain  an  action  of  the  present  descrip- 
tion. 

Whether  they  have  any  remedy  against  the  railway  company 
under  the  latter  part  of  the  104th  section,  it  is  not  necessary  to 
determine ;  nor  is  it  material  to  the  present  question.  This  action 
is  founded  upon  an  alleged  legal  right  of  the  plaintiffs  having 
been  injuriously  affected ;  and  as,  in  our  opinion,  such  legal  right 
is  not  made  out,  we  think  the  defendants  are  entitled  to  the  judg- 
ment of  the  Court. 

Montague  Smith,  J.  In  this  case,  in  which  I  have  the  mis- 
fortune to  differ  from  my  Lord  and  my  Brother  Byles,  the  fact  is 
clear,  that  a  main  sewer  of  the  board  has  sustained  damage  by  the 
execution  of  the  works  of  the  railway  company  in  the  course  of 
excavations  made  by  the  company  in  land  about  fifteen  feet  from 

(1)  8  &  9  Vict.  c.  20,  8.  78.  (2)  11  &  12  Vict.  c.  112. 

(3)  17&18  Vict,  cccxxi. 
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the  sewer.    The  extent  of  the  damage,  as  found  by  the  arbitrator,        1868 
is  18,000?.     The  point  to  be  determined  is,  the  liability  of  the      mctbo- 
railway  company  to  make  compensation  for  the  damage ;  and  it  is    -q^^^^ 
one  of  considerable  importance  and  diiBSculty.  Wobks 

The  main  question  argued  before  us  was,  whether  the  board  were  Mstbo- 
entitled  to  such  right  of  lateral  support  for  the  sewer  from  the  railway  Co. 
adjacent  land  as  would  have  enabled  them  to  have  maintained  an 
action  against  the  defendants  (the  railway  company)  for  the  damage 
caused  by  their  works,  supposing  those  works  had  not  been  con- 
structed under  the  authority  of  an  act  of  parliament.  It  was 
conceded  by  the  board,  that,  according  to  the  authorities, — ^see 
CaJedanian  Railway  Company  v.  Ogilvy  (1), — the  sewer  would  not 
have  been  "injuriously  affected,*'  within  the  meaning  of  the  Lands 
Clauses  Consolidation  Act,  so  as  to  entitle  them  to  compensation 
from  the  railway  company,  unless  the  right  of  action  referred  to 
would  have  existed. 

The  contention  of  the  defendants  is  found  in  par.  26  of  the  case ; 
and  the  ground  of  non-liability  is  there  stated,  viz.  that,  "the 
sewer  being  a  new  one,  the  plaintiffs  had  no  right  to  any  lateral 
support  for  the  sewer  by  the  land  of  the  adjacent  owner." 

The  sewer  is  undoubtedly  a  new  one,  in  the  sense  that  it  had  not 
been  built  so  long  as  twenty  years  before  the  time  of  the  damage 
done  ;  and  it  undoubtedly  had  put  additional  weight  upon  the 
ground  on  which  it  rests.  No  right,  therefore,  to  an  easement  of 
lateral  support  for  this  additional  weight  had  been  acquired  by 
length  of  enjoyment.  The  right  of  the  board  must,  consequently, 
rest  on  other  foundations ;  and  it  is  to  be  found,  if  at  all,  in  the 
statutes  under  which  the  authority  to  make  the  sewer  was 
conferred. 

The  Metropolitan  Commissioners  of  Sewers  (whose  rights  and 
liabilities  are  transferred  to  the  plaintiffs)  were  by  the  11  &  12 
Vict.  c.  112,  s.  38,  impowered  to  make  such  sewers  and  works  as 
might  be  necessary  for  draining  the  area  within  their  commission, 
and  to  carry  the  sewers  into,  through,  or  under  any  lands  whatsoever, 
making  compensation  for  any  damage  done  thereby.  The  act  does 
not  in  express  terms  give  any  rights  of  support ;  and  the  question 
is  whether  the  statute  which  confers  on  the  commissioners,  acting 

(1)  2  Macq.  229. 

2D2  2 
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1868       for  the  public  benefit,  the  right  to  build  the  sewers  in  any  land, 
Itaio-      gives  at  the  same,  by  necessary  implication,  the  right  of  support 
J^^^    upon  the  subjacent  and  adjacent  land  for  the  sewers  so  authorized 
WoBKs      to  be  built. 

Metro-  If  a  grant  is  made  of  land  for  the  purpose  of  building  a  railway 
Eaill^y  Co.  ^^  *  house  upon  it,  such  grant  carries  with  it  by  implication  the 
right  of  reasonable  and  necessary  support  for  the  railway  or  house 
from  the  subjacent  and  adjacent  lands  of  the  grantor.  This  was 
so  held  by  the  House  of  Lords  in  Caledonian  Railway  Company  v. 
Sprot  (1)  In  that  case  the  respondent  had  conveyed  land  to  the 
company  expressly  for  the  purpose  of  being  used  as  a  railway ;  and, 
although  he  had  reserved  all  minerals,  and  liberty  to  work  them,  it 
was  held  that  there  was  an  implied  grant  of  a  right  of  support  for 
the  railway,  and  that  the  respondent  was  not  entitled  to  work  the 
minerals  so  as  to  endanger  the  railway.  The  Lord  Chancellor  in 
that  case  says  (2) :  "  The  eflfect  of  the  conveyance  was  to  convey  the 
land  to  be  covered  by  the  railway  to  the  company,  together  with 
a  right  to  all  reasonable  subjacent  and  adjacent  support;  a  right  to 
such  support  being  a  right  necessarily  connected  with  the  subject- 
matter  of  the  grant."  And  see  also  the  judgment  of  Willes,  J.,  in 
Bonomi  v.  Backhouse,  (3)  The  same  principle  of  construction  which 
enabled  the  Court  to  imply  a  grant  of  support  in  such  a  conveyance, 
appe£irs  to  me  to  be  properly  applicable  to  cases  where  an  express 
statutable  right  is  given  to  construct  a  thing  requiring  support  on 
land  ;  and  consequently,  that,  where  such  a  right  to  construct  is 
expressly  conferred  by  a  statute,  the  same  necessary  implication  of 
a  right  of  support  for  the  thing  constructed  must  be  made.  It  is 
clear  that  the  legislature  which  had  power  to  authorize  the  com- 
missioners to  enter  on  any  lands,  and  construct  sewers  in  them,  had 
power  to  confer  the  right  of  support ;  and  the  question  is,  whether 
it  must  not  be  taken  to  have  done  so.  Now,  it  must  have  been 
known  to  parliament,  that  these  sewers  could  neither  be  made,  nor 
stand,  without  the  support  of  the  subjacent  and  adjacent  lands. 
They  could  not,  however  built,  be  selfnsupporting :  and  it  seems  to 
me  to  follow  as  a  necessary  presumption,  that,  in  giving  the  right 
to  make  the  sewers,  it  must  have  been  intended  to  give  a  right  of 

(1)  2  Macq.  449.  (2)  2  Macq.  at  p.  450. 

(3)  E.  B.  &  B.  62?,  654. 
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support ;  unless,  indeed,  it  can  be  collected  from  the  act  that  it  was        1868 
the  intention  of  parliament  that  the  commissioners  should  purchase      Metbo- 
the  lands  or  easements  in  them  before  commencing  their  works.     boaS*of 
But  the  legislature  does  not  seem  to  me  to  have  contemplated       Works 
such  purchases,  but  to  have  provided  otherwise  than  by  purchase      Metbo- 
for  the  protection  of  land-owners,  by  enacting  that  "  full  compen-  Bailwat  Co. 
sation"  shall  be  made  to  all  persons  sustaining  damage  by  reason 
of  the  exercise  of  the  powers  intrusted  to  the  board,  to  be  settled 
by  arbitration  :  11  &  12  Vict.  c.  112,  s.  69. 

It  is  clear,  upon  the  construction  of  the  act,  and  upon  authority, 
that  the  making  compensation  is  not  a  condition  precedent  to  the 
accrual  of  the  right  to  make  the  sewer.  This  was  so  held  in  the 
case  of  Pettiward  v.  Metropolitan  Board  of  Works  (1),  where 
Willes,  J.,  says :  "  I  think  it  is  perfectly  well  established  that  the 
meaning  is,  that  the  making  of  the  compensation  should  not  be  a 
condition  precedent,  but  should  be  an  obligation." 

It  was,  however,  strongly  argued  by  the  learned  counsel  for  the 
defendants  as  the  foundation  of  his  case,  that  parliament  intended 
that  the  board  should  in  all  cases  purchase  the  land  or  the  ease- 
ments of  support:  and,  if  he  had  established  that  proposition, 
I  should  have  agreed  that  there  was  no  necessary  implication  that 
a  right  of  support  was  granted.  But  it  seems  to  me  obvious  from 
the  whole  tenor  of  the  statutes  that  it  was  not  intended  that,  as  a 
rule,  the  commissioners  should  purchase  the  lands  through  which 
and  near  which  the  sewers  were  to  be  made.  By  the  statute  under 
which  this  sewer  was  made, — 11  &  12  Vict  c.  112,  ss.  66,  67, — no 
powers  were  even  given  to  the  commissioners  to  purchase  lands 
compulsorily ;  but  power  only  to  purchase  by  agreement,  where 
the  commissioners  saw  fit  to  do  so.  This  seems  conclusive  to  shew 
that  the  making  of  compensation  for  the  damage  done  to  the  lands, 
and  not  the  purchase  of  the  soil  through  or  near  which  the  sewers 
were  to  pass,  was  in  the  contemplation  of  the  legislature. 

This  was  the  view  of  the  act  taken  by  Vice-Chancellor  Wood  in 
North  London  BaUway  Company  v.  Metropolitan  Board  of  Works  (2), 
where  he  held  that  the  powers  to  purchase  lands  and  easements 
were  not  restrictive  of  the  powers  to  enter  on  lands  and  to  con- 

(1)  19  C.  B.  (N.S.)  489,  503 ;  34  L.  J.  (C.P.)  301,  305. 
(2)  1  John.  405 ;  28  L.  J.  (Ch.)  909. 
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1868       struct  sewers,  making  compensation;    but  an   additional  power 

Metbo-      given  to  the  commissioners,  to  be  exercised  by  them  in  certain 

aSi^oF     ^^^'^  ^*  ^^®^  ^^^^  discretion,  and  according  to  the  view  of  what  in 

WoBKfl      any  particular  case  was  best  to  be  done :  and  he  refused  to  grant 

Metro-      an  injunction  to  restrain  the  defendants  from  making  a  sewer 

BAttWAY^Co.  through  the  plaintiflfs'  lands,  which  they  did  not  propose  to  purchase. 

The  last  act,  18  &  19  Vict,  c  120,  no  doubt,  gives  power  to  the 
board  compulsorily  to  purchase  lands  and  easements;  but  the 
exercise  of  this  power  is  placed  under  restrictions,  and  the  sewer  in 
question  was  not  made  under  the  provisions  of  that  act 

it  is  clear,  that,  unless  a  right  of  support  for  the  sewer  was  con- 
ferred, together  with  the  right  of  making  it,  the  board. must  have 
bought  all  the  subjacent  and  adjacent  lands,  or  easements  in 
them,  before  they  commenced  their  works ;  for,  if  no  right  of  sup- 
port is  conferred,  any  subjacent  owners  might  undermine  the 
sewer,  and  any  adjacent  owner  might  dig  beside  it^  and  so  let  it 
down  at  the  very  instant  it  was  built  The  54th  section  of  the 
act  would  give  insufficient  protection,  for  that  is  pointed  only 
against  certain  specific  acts,  such  as  building  "  in,  over,  or  under 
the  sewers."  This  clause  seems  to  me  to  assume  that  there 
is  a  right  of  support ;  and  certainly  the  prohibition  of  certain 
specific  things  is  not  inconsistent  with  the  existence  of  such  a 
right 

T  should  have  expected  much  more  to  have  been  expressly  pro- 
hibited, if  it  had  not  been  assumed  by  the  legislature  that  a  general 
right  to  support  would  exist. 

The  right  to  compensation  provided  by  the  legislature  ought  to 
be  so  construed  as  to  give  full  protection  to  land-ownera  Such 
compensation,  as  appears  from  the  case  of  Fettiward  v.  Metro- 
polUan  Board  of  WorJcs  (1),  may  be  claimed  at  any  subsequent 
time,  and  when  the  damage  caused  by  the  burden  of  support 
thrown  on  the  land  becomes  apparent 

On  the  whole,  therefore,  it  seems  to  me  that  a  right  of  support 
was  by  necessary  implication  conferred  by  the  legislature,  together 
with  the  express  right  to  make  the  sewer  ''  into,  through,  or  under 
any  lands." 

A  point  arose  in  the  argument^  as  to  the  ejBfect  of  the  104th 
(1)  19  C.  B.  (N.SO  489 ;  34  L.  J.  (CP.)  301. 
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section  of  the  railway  company's  act,  17  &  18  Vict.  c.  ccxxi.   It  is       1868 
not  stated  in  the  case  that  this  point  was  relied  on  by  the  defend-      metbo- 
ants;  but  it  was  put  forward,  in  the  argument  before  us,  that,    ^"'^ 
supposing  a  right  of  support  to  have  existed  as  against  other  land-      Wobks 
owners,  the  claim  to  compensation  as  against  the  railway  company      mftro- 
did  not  arise,  by  reason  of  the  provisions  of  the  104th  clause.    It  r^^^^^^co 
was  answered,  on  the  part  of  the  plaintiffs,  that  this  clause  was 
intended  to  give  additional  protection  to  the  board,  and  that  it  did 
not  destroy  or  take  away  any  rights  belonging  to  them;  and, 
further,  that  such  rights  were  expressly  reserved  by  the  saving  at 
the  end  of  the  clause. 

I  have  not  been  without  doubt  whether  the  remedy  of  the  board 
should  not  have  been  taken  under  the  latter  part  of  this  clause, 
which  provides  that  the  company  shall  reinstate  the  works  of  the 
board,  if  they  are  interfered  with  by  the  works  of  the  railway 
company.  The  answer  given  by  the  plaintiffs'  counsel  was,  that 
the  clause  had  reference  to  direct  interference  with  the  works  of 
the  board,  and  not  to  damage  caused  as  the  damage  in  question 
was  caused ;  and  that,  in  any  event,  the  remedy  was  cumulative, 
and  not  restrictive.  I  have,  after  some  doubt,  come  to  the  con- 
clusion that  the  right  to  compensation  as  now  claimed  is  not 
taken  away  by  this  clause. 

Again,  it  was  rather  suggested  by  the  defendants  than  relied  on 
as  a  distinct  pointy  that  the  approval  of  the  plans  for  the  railway 
works  by  the  board,  was  equivalent  to  a  licence  to  execute  them  : 
but  this  cannot,  I  think,  be  so.  The  approval  is  not  a  voluntary 
licence  by  the  board,  but  a  condition  imposed  on  the  railway 
company.  It  would  be  the  duty  of  the  board  not  to  refuse  their 
approval  of  the  plans,  if  at  the  time  they  appeared  to  afford 
sufficient  security  to  their  own  works :  but  such  approval  so  given 
in  compliance  with  the  act  does  not,  as  it  seems  to  me,  carry  with 
it  the  consequence  of  a  voluntary  licence,  so  that,  if  any  damage 
is  done  to  the  works  of  the  board  in  the  execution  of  the  plans, 
the  railway  company  is  absolved  from  making  compensation. 
The  right  to  compensation  does  not  assume  any  tort  on  the  part 
of  the  railway  company :  on  the  contrary,  the  claim  for  compen- 
sation under  the  Lands  Clauses  Consolidation  Act  assumes  that 
the  company  are  lawfully  doing  the  acts  causing  the  damage 
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1868       under  legislative  powers.    It  is  on  this  ground  that  notice  of  action 
Metro-      is  not  necessary :  Ddany  v.  Metropolitan  Board  of  Works.  (1) 
^[^^y        No  doubt,  in  order  to  determine  whether  lands  are  injuriously 
Works      affected,  it  is  necessary  to  ascertain  whether  the  claimant  has  sus- 
Mbtro-      tained  damage  which  would  have  been  an  actionable  injury  if  it 
Railway  Co.  ^^  ^^^^  ^one  without  legislative  sanction.     This  is  done  to  ascer- 
tain that  there  is  a  right  in  the  claimant,  and  not  to  shew  that  a 
wrong  is  committed  by  the  company. 

Having  come  to  the  conclusion  that  a  right  to  the  support  of 
their  sewer  from  the  adjacent  lands  was  vested  in  the  board,  and 
consequently  that  the  damage  done  to  the  sewer  by  the  operations 
of  the  defendants  on  such  adjacent  lands  would  have  given  a  cause 
of  action  if  they  had  no  legislative  sanction  for  them,  I  think  the 
right  to  compensation  arises,  and  that  it  is  not  taken  away  by  the 
104th  clause,  or  the  acts  done  in  pursuance  of  it.  In  my  opinion,, 
therefore,  the  plaintiffs  are  entitled  to  judgment. 

Judffmentfor  the  defendants. 

Attorney  for  plaintiffs :  W.  WyJce  Smith, 
Attorneys  for  defendants  :  Burchetts. 


July  i.  XENOS  V.  FOX. 

Manne  Insurance— Collision  Clause — Suing  and  Labouring  Clause — Cost  of 
Defending  an  Action — Liability  of  Underwriters. 

A  Lloyd's  policy  in  the  usual  form  on  the  plaintiff's  vessel  was  made,  **  subject 
to  the  running  down  clause  as  per  slip  attached."  By  that  clause  the  assurers 
agreed  that  if  the  plaintiff  became  liable  to  pay  and  paid  as  damages  for  running 
down  any  other  ship  any  sum  not  exceeding  the  value  of  the  vessel  insured,  they 
would  repay  to  the  plaintiff  a  certain  proportion  of  such  sum.  The  vessel  insuted 
having  run  down  another,  and  the  plaintiff  having  successfully  defended  an  action 
brought  against  him  in  respect  of  the  injury : — 

Held,  that  he  was  not  entitled  to  recover  any  portion  of  the  costs  of  the  defence^ 
either  under  the  suing  and  labouring  clause,  or  the  running  down  clause. 

This  was  an  action  to  recover  from  the  underwriters,  upon  a  policy 
of  insurance  on  a  ship,  the  Smyrna,  either  under  the  suing  and 
labouring  clause,  or  as  money  paid,  a  proportionate  part  of  the  ex- 
^(1)  Law  Rep.  2  C.  P.  532  ;  in  error,  ante  p.  HI. 
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penses  iBcurred  by  the  assured  iu  defendiug  an  action  bi*ought        1868 
against  him  for  injury  caused  by  the  Smyrna  to  another  ship,  the      Xenos 
MarSy  by  coming  into  collision  with  it.  .  ^o^. 

The  case  was  tried  before  Bovill,  C.  J.,  at  the  sittings  in  London 
after  last  Hilary  Term,  when  the  following  facts  were  proved. 

The  policy  on  which  the  action  was  brought,  was  an  ordinary 
Lloyd's  policy  for  6000?.,  on  the  ship  Smyrna,  value  1  at  8400/.,  for 
12  months,  from  the  Ist  day  of  November,  1860,  and  was  expressed 
to  be  made  subject  to  the  nmning  down  clause,  as  per  slip  attached. 
The  slip  was  in  the  following  words  : — 

**  And  we  the  assurers  do  further  covenant  and  agree,  that  in 
case  the  said  vessel  shall  by  accident  or  negligence  of  the  master  or 
crew,  run  down  or  damage  any  other  ship  or  vessel,  and  the  assured 
shall  thereby  become  liable  to  pay  and  shall  pay  as  damages  any 
sum  or  sums  not  exceeding  the  value  of  the  said  vessel  Smyrna,  s.8. 
and  her  freight  by  or  in  pursuance  of  any  judgment  of  any  court  of 
law  or  equity  given  in  any  suit  or  action  defended  with  our  pre- 
vious consent  in  writing,  we  the  assurers  shall  and  will  bear  and 
pay  such  proportion  of  three-fourth  parts  of  the  sum  so  paid  as 
aforesaid  as  the  sum  of  6000Z.  hereby  assured  bears  to  the  value  of 
the  said  vessel  Smyrna  and  her  freight." 

During  the  time  covered  by  the  policy  a  collision  occurred 
between  the  Smyrna  and  another  ship,  the  Mars,  in  consequence  of 
which  the  latter  vessel  sunk.  Proceedings  were  thereupon  taken 
by  the  owners  of  the  Mars,  in  her  Majesty's  consular  court  of 
Galatz,  which  were  at  first  directed  against  the  Smyrna  itself,  but 
its  owners,  the  Greek  and  Oriental  Steam  Navigation  Company, 
having  undertaken  the  defence  of  the  action,  the  proceedings  against 
the  vessel  ceased.  Judgment  having  been  given  in  the  court  at 
Galatz,  in  favour  of  the  owners  of  the  Smyrna,  the  owners  of  the 
Mars  appealed  to  the  consular  court  at  Constantinople,  and  the 
judgment  having  been  affirmed  they  appealed  to  the  Privy  Council, 
by  whom  the  judgment  below  was  again  affirmed.  The  present 
action  was  brought  by  the  plaintiff,  who  was  the  agent  in  Great 
Britain  of  the  Greek  and  Oriental  Steam  Navigation  Company,  to 
recover  from  the  underwriters  a  proportionate  part  of  the  costs  of 
defending  the  action  and  appeals. 

Upon  these  facts  the  plaintiff  was  nonsuited,  on  the  ground  thiit 
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1868  his  claim  fell  Deither  within  the  suing  and  labouring  clause  nor 
Xknos  within  the  running  down  clause.  The  learned  judge  also  ruled 
j,^^  that  it  was  immaterial  whether  the  defendants  had  or  had  not  given 
their  assent  in  writing  to  the  defence  of  the  action  and  appeals; 
no  evidence  therefore  of  such  authority  was  given.  The  plaintiff 
had  leave  to  move  to  enter  the  verdict  for  a  sum  to  be  agreed  upon 
by  the  parties,  if  upon  the  above  facts  he  was  entitled  to  do  so. 

Sir  G.  Honyman  having  obtained  a  rule  accordingly,  or  for  a 
new  trial,  if  the  Court  should  be  of  opinion  that  the  written  or  oral 
consent  of  the  defendant  to  the  defence  was  material, 

/.  Broum,  Q-C,  and  /.  C,  McUhew^  shewed  cause.  The  suing  and 
labouring  clause  has  no  application  to  such  a  case  as  the  present 
The  assured  may  sue,  labour,  and  travel  for  the  defence  of  the  said 
goods,  merchandizes,  and  ship,  &c.  The  word  "  &c."  evidently  re- 
fers to  the  body,  apparel,  and  other  terms  used  in  the  former  part 
of  the  policy,  and  cannot  include  such  a  matter  as  the  present 
costs.  Moreover,  the  clause  begins  "  in  case  of  any  loss  or  mis- 
fortune "  which  evidently  refers  to  the  losses  or  misfortunes  caused 
by  the  perils  that  have  just  been  enumerated,  and  not  to  any 
others.  It  was  decided  in  England  by  the  case  of  De  Vaax 
V.  Salvador  (1)  that  injury  from  collision  is  not  included  amongst 
those,  and  the  American  cases  collected  in  2  Parsons  on  Maritime 
Law,  pp.  226 — 229,  shew  that  this  is  so  whether  the  collision  is 
occasioned  by  negligence  or  not  The  collision  clause  was  intro- 
duced in  consequence  of  those  decisions,  and  is  said  in  Amould 
on  Insurance,  3rd  ed.  p.  238,  to  vary  in  different  policies.  The 
clause  in  the  present  case  clearly  would  not  in  itself  include  snch 
a  claim  as  the  present,  being  expressly  confined  t-o  damages  paid 
in  pursuance  of  a  judgment  in  a  court  of  law  or  equity.  And  the 
introduction  of  the  collision  clause  cannot  increase  the  effect  of  the 
suing  and  labouring  clause,  indeed  it  rather  disproves  the  interpre- 
tation of  the  suing  and  labouring  clause  contended  for  by  the 
plaintiff,  according  to  w  hich  the  plaintiff  could  recover,  if  at  all, 
the  whole  costs,  even  though  exceeding  the  amount  of  the  original 
insurance :    Le  Cheminant  v.  Pearson  (2) ;  Stewart  v.  Stede  (3) ; 

(1)  4  A.  &  E.  420.  (2)  4  Taunt  367. 

(3)  5  Scott's  N.  R.  927. 
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2  Phillips  on  Insurance,  3rd  ed.  s.  1748 ;  and  that  without  any        186S 

consent  of  the  defendant.  -^  Xenos 

Sir  O.  Honymany  and  Waikin  WiUiams,  in  support  of  the  rule.        ^ox^ 

It  must  be  considered,  for  the  purpose  of  this  argument,  that  the 

defendant  gave  the  consent  required  by  the  collision  clause.     The 

policy  consists  of  three  parts :  the  insurance  of  the  ship  against 

the  ordinary  perils  of  the  sea;    an  insurance  in  certain  cases 

against  the  risks  of  collision ;  and  the  suing  and  labouring  clause. 

It  is  upon  the  latter  that  the  plaintiff  relies.    Insurance  is  only 

an  agreement  to  indemnify,  and  the  subject  matter  of  the  policy  is 

not  strictly  the  ship,  but  the  loss  of  it,  to  which  the  insured  is 

exposed.    The  loss  arising  from  collision  is  an  additional  subject 

matter  of  insurance,  which  is  incorporated  with  the  policy  by  the 

^ords  ''  subject  to  the  running  do^^  n  clause  as  per  slip  attached," 

and  to  which,  equally  with  the  other  losses  to  be  indemnified  by 

the  underwriters,  the  suing  and  labouring  clause  applies.    The 

words  of  a  policy  must  not  be  pressed  too  literally,  because  they 

are  not  altered  even  when,  to  some  extent,  inapplicable  to  the 

matter  in  question;  thus  the  words  ship,  &c.,  are  always  held 

to  mean  the  thing  insured,  whatever  that  may  be :  Patersan  v. 

Harris  (1);  Wibon  v.  Jones  (2) ;   The  Bold  Bucdeugh.  (3)    The 

object  of  the  suing  and  labouring  clause  is,  that  when  there  is 

danger  of  a  loss  occurring  which  would  fall  upon  the  underwriters, 

it  may  be  the  interest  of  the  assured  to  endeavour  to  avert  it: 

Kidston  v.  Empire  Marine  Insurance  Company.  (4)    It  need  not  be 

suing  and  labouring  with  respect  to  the  ship  or  goods,  if  it  is  to  avert 

a  loss  which  is  the  subject  of  the  policy :  Oreai  Indian  Peninstda 

Baiiway  Company  v.  Saunders.  (5)     The  very  object  of  incurring 

the  costs  now  sought  to  be  recovered  was  to  prevent  the  plaintiff 

being  obliged  to  pay  damages  for  the  collision  which  the  defendant 

would  have  had  ultimately  to  pay,  and  came  strictly,  therefore, 

within  the  principle  of  the  suing  and  labouring  clause.     It  is 

not  any  diflSculty  that  the  costs  may  exceed  the  proportion  of 

the  value  of  the  ship  and  freight  to  which  the  amount  to  be  paid 

(1)  1  B.  &  S.  336;  30  L.  J.  (Q.B.)  (4)  Law  Rep.  1  C.  P.  635. 

354.  (5)  1  B.  &  S.  41 ;  30  L.  J.  (Q.B.) 

(2)  Law  Bep.  2  Ex.  139.  218. 

(3)  7  Moo.  P.  C.  2G7. 
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1868  under  the  collision  clause  is  confined,  because  there  is  no  doubt  that 
Xmioa      the  assured  may  recover  under  the  suing  and  labouring  clause  more 

j,^^  than  the  amount  insured  by  the  policy.  The  plaintiff,  however,  in 
this  case  would  only  be  entitled  to  recover  a  proportion  of  the  costs 
actually  paid,  because,  as  the  underwriters  would  have  only  had  to 
pay  part  of  the  damages  if  the  cause  had  not  been  defended,  the 
costs  were  incurred  partly  for  the  plaintiff's  benefit,  and  not  in- 
curred for  the  benefit  of  the  underwriters  only,  and  the  costs  must 
be  shared  under  the  suing  and  labouring  clause  in  the  same  propor- 
tion as  the  loss  which  they  averted  would  have  been.  It  is  not 
necessary  to  shew  that  the  plaintiff  would  have  had  to  pay 
damages  if  the  action  had  not  been  defended ;  it  is  enough  that 
there  was  peril  of  a  loss,  it  need  not  be  shewn  that  the  loss  did 
occur  or  would  have  certainly  done  so  but  for  the  plaintiff's  exer- 
tions. The  plaintiff  is  also  entitled  to  recover  under  the  count  for 
money  paid,  the  defence  having  been  conducted  for  the  benefit  of 
the  defendant^  and  as  must  be  assumed  for  the  purposes  of  this 

argument,  with  his  authority. 

Cwr.  adv.  vuU. 

July  4.  The  judgment  of  the  Court  (Bovill,  C.J.,  Byles  and 
Montague  Smith,  JJ.)  was  delivered  by 

BoYiLL,  C.J.  This  was  an  action  against  the  defendant  as  one 
of  the  underwriters  upon  a  policy  effected  at  Lloyd's  by  the 
plaintiff  on  his  vessel  the  Smyrna^  and  was  brought  to  recover  a 
proportion  of  the  law  expenses  incurred  by  the  plaintiff  as  the 
owner  of  the  Smyrna  in  successfully  defending  a  collision  suit 
instituted  by  the  owner  of  a  vessel  called  the  Mara,  in  which  the 
Smyrna  was  charged  with  negligence  in  running  down  and  sinking 
the  Mars. 

The  plaintiff  sought  to  maintain  his  claim  under  the  suing  and 
labouring  clause  contained  in  the  policy,  contending  that  it  most 
be  read  in  connection  with  the  collision  clause  attached  to  the 
policy,  and  that,  upon  the  true  construction  of  the  whole  policy,  he 
was  entitled  to  maintain  the  action.  We  have  to  determine  what 
is  the  true  meaning  and  construction  of  this  policy. 

The  policy  itself  is  in  the  ordinary  printed  form  of  a  LloydV 
policy,  and  is  an  insurance  for  60007.  on  the  hull  and  machinery 
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of  the  Smyrna,  valued  at  8400?. ;  and  in  the  first  part  of  the  policy        1868 
it  is  stated  to  be  an  insurance  for  twelve  calendar  months,  "  subject       Xenob 
to  the  running  down  clause,  as  per  slip  attached."    The  slip  is  in        ^ox^ 
the  following  words : — [The  Chief  Justice  here  read  the  running 
down  clause.] 

This  running-down  clause  is  therefore  added  to  and  becomes 
part  of  the  instrument ;  and,  for  the  purposes  of  the  present  motion, 
it  is  to  be  assumed  that  the  action  at  the  suit  of  the  Mars  was 
defended  by  the  plaintiff,  as  owner  of  the  Smyrna,  with  the  con- 
sent in  writing  of  the  underwriters. 

It  has  been  long  settled  that  an  ordinary  policy  does  [not  cover 
the  liability  for  damage  done  to  another  vessel  by  the  negligence 
of  those  in  charge  of  the  vessel  insured ;  and  such  a  case  would 
not  come  within  the  ordinary  perils  insured  against,  or  within  the 
usual  suing  and  labouring  clause  in  an  ordinary  policy.  A  colli- 
sion clause  in  various  forms  has  therefore  for  many  years  been  in 
use  where  parties  desire  to  be  protected  against  the  consequences 
of  a  collision  arising  from  the  fault  of  their  own  vessel.  It  is  in 
each  case  a  special  contract  very  different  from  the  contract  of 
insurance  in  its  ordinary  form  ;  and  the  liability  under  it  does  not 
depend  upon  the  ordinary  perils  covered  by  the  policy,  but  upon 
the  special  matters  mentioned  in  the  clause  itself. 

The  collision  clause  which  was  added  in  this  case  is  of  a  very 
special  and  limited  character.  It  commences  with  express  and 
independent  words  of  agreement,  and  appears  to  be  a  clause  com- 
plete in  itself,  defining  very  accurately  the  nature,  extent,  and 
conditions  of  the  liability  which  the  underwriters  undertake.  In 
order  to  bring  a  case  within  that  clause,  there  must  be  a  suit  or 
an  arbitration ;  the  underwriters  must  have  consented  in  writing 
to  its  being  defended ;  the  assured  must  be  liable  to  pay  damages ; 
and  there  must  have  been  a  recovery  of  such  damages  by  the 
judgment  of  a  court  of  law  or  equity  or  the  award  of  an  arbitrator : 
and,  when  these  conditions  have  been  observed,  and  the  plaintiff 
has  recovered  against  the  assured,  and  he  has  paid  the  sum  so 
recovered  as  damages,  not  exceeding  the  value  of  the  ship  and  her 
freight,  the  underwriters  undertake  to  pay  the  assured  such  a  pro- 
portion of  three  fourths  of  the  sum  so  paid  as  the  60002.  assured 
by  the  policy  bears  to  the  value  of  the  ship  and  freight    So  that, 
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1868        in  this  case,  taking  the  value  of  the  ship  to  be  the  sum  stated  in 
Xbxos       the  policy,  viz.  8400/.,  and  assuming  the  freight  to  amount  to 

Fox  2000?.,  if  the  owners  of  the  Mara  had  recovered  damages  to  the 
value  of  the  Smyrna  and  her  freight,  viz.  10,400/.,  three  fourths 
of  which  would  be  7800/.,  the  underwriters  would  have  been  liable, 
under  this  collision  clause,  to  the  owner  of  the  Smyrna  for  snch 
proportion  only  of  this  sum  of  7800/.  as  6000/.  bears  to  10,400/.,  or 
-fg^ths,  which  would  be  equal  to  4500/,,  being  little  more  than  half 
of  the  sum  that  would  have  been  recovered  against  him  as 
damages. 

It  is  somewhat  doubtful,  looking  to  the  limitation  of  the 
damages  in  this  slip  to  the  value  of  the  ship  and  freight,  whether 
the  clause  was  intended  to  cover  any  part  of  the  costs  that  might 
be  recovered  by  the  plaintiff  in  the  collision  suit :  bu^  assume  for 
the  moment  that  the  word  "damages"  in  the  collision  clause 
would  include  the  costs  of  the  plaintiff  in  such  a  suit,  then,  in  the 
event  of  the  assured  vessel  having  sunk  another  ship  and  her 
cargo  of  a  value  equal  to  or  greater  than  the  value  of  the  assured 
vessel  and  her  freight,  and  of  a  judgment  being  recovered  against 
the  owner  of  the  latter  vessel  to  that  extent,  it  is  dear,  according 
to  the  terras  of  the  collision  clause,  that  the  underwriters  would 
not  only  not  be  liable  for  more  than  -A^ths  of  the  damages  so 
recovered,  but  would  not  be  liable  for  any  part  of  the  costs 
recovered  by  the  plaintiff  against  the  owner  of  the  assured  vessel- 
It  is  equally  clear  that  the  terms  of  the  collision  clause  do  not 
contain  any  engagement  whatever  to  pay  any  part  of  the  costs 
incurred  by  the  owner  of  the  assured  vessel  in  his  defence,  whether 

the  suit  be  successful  or  unsuccessful. 

» 

It  was  contended,  however,  by  the  plaintiff,  that,  although  the 
collision  clause  did  not  apply  to  or  include  the  costs  incurred  hy 
him  in  defending  the  collision  suit^  yet  that,  under  the  suing  and 
labouring  clause  in  the  policy  itself,  where  there  was  a  collision 
clause  attached  to  and  forming  part  of  the  policy,  he  would  be 
entitled  to  recover  such  costs  of  the  defence. 

It  seems  to  us,  however,  that  the  collision  clause  contains  the 
whole  agreement,  and  defines  the  extent  of  the  liability  which  the 
underwriters  undertake  in  the  case  of  damage  to  another  vessel  by 
collision :  and,  if  this  were  not  so,  and  the  suing  and  labouring 
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clause  could  be  considered  as  applying  to  the  case  of  the  assurcd's        186S 
costs  of  his  defence,  he  would  be  entitled  to  recover  those  costs,  or      xbkos 
a   part  of  them,  whether  the  suit  was  properly  or  improperly        ^^^ 
brought  or  defended,  and  whether  the  defence  of  the  suit  was  suc- 
cessful or  unsuccessful;   which  seems  entirely  contrary  to  the 
spirit  and  meaning  of  the  collision  clause.     The  plaintiff  would 
also  be  entitled  to  recover  a  proportion  of  the  costs  totally  differ- 
ent from  that  in  which  the  underwriter  engaged  to  be  responsible 
for  the  damages;   for,  in  cases  within  the  suing  and  labouring 
clause,  each  underwriter  engages  to  contribute  "  according  to  the 
rate  and  quantity  of  his  sum  assured  herein,"  whieh  is  a  very  dif- 
ferent proportion  to  that  mentioned  in  the  collision  clause. 

The  collision  clause  throughout  refers  and  seems  to  apply  only 
to  cases  where  the  assured  vessel  was  liable  for  damages,  and  had 
been  made  so  liable  by  a  judgment  or  award ;  whereas,  the  plain- 
tiff in  this  action  seeks  to  recover  costs  in  a  case  where  his  vessel 
was  not  liable  for  the  collision,  and  had  not  been  made  liable  by 
any  judgment,  and  where,  on  the  contrary,  he  had  successfully 
resisted  the  suit,  because  his  vessel  was  not  in  fault. 

Looking  to  the  entire  policy,  it  seems  to  us  that  we  ought  not 
to  place  upon  the  whole  of  it,  including  the  suing  and  labouring 
clause,  a  construction  so  much  more  extensive  than,  and  so  en- 
tirely different  from,  the  very  special  terms  of  the  collision  clause 
itself,  or  to  hold  that  it  applies  to  the  costs  of  the  defence  in  this 
case. 

The  suing  and  labouring  clause  has  a  well-known  meaning  and 
application,  and  iu  terms  and  in  substance  applies  to  cases  of  the 
perils  insured  against  by  the  ordinary  form  of  policy :  but  it  seems 
to  us  to  have  no  application  or  reference  to  the  collision  clause, 
and  to  apply  only  to  such  "  losses  and  misfortunes "  as  are  pre- 
viously mentioned  in  the  policy,  viz.  the  ordinary  insurance  perils : 
and  we  think  that  it  does  not  include  the  costs  of  an  action  wrong- 
fully brought  against  the  assured  for  a  collision  for  which  he  was 
not  liable.  The  collision  clause  is  not  an  insurance  against  the 
perils  mentioned  in  the  policy,  but  is  an  engagement  of  a  very 
restricted  character,  extremely  limited  in  extent,  and  subject  to 
very  precise  conditions,  to  pay  a  proportion  of  a  part  of  something 
that  the  assured  may  be  liable  and  compelled  to  pay  to  the  owner 
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1868        of  another  yessel,  in  a  suit  defended  with  the  underwriters'  ^Titten 

XsNos      consent.     We  think  that  this  clause  does  not  introduce  a  new  snb- 

Fox        ject-matter  of  insurance  to  be  affected  by  the  usual  perils,  bat  is 

in  the  nature  of  an  additional  clause,  as  much  as  the  suing  and 

labouring  clause  itself. 

We  cannot  give  to  the  suing  and  labouring  clause  in  this  policy 
with  the  slip  attached  such  a  construction  as  the  plaintiff  contends 
for :  and  we  think  that  the  engagement  and  liability  of  the  under- 
writers in  the  case  of  damage  done  to  another  vessel  by  collision, 
are  contained  in  and  defined  by  the  collision  clause  itself,  and  that 
this  clause  contains  the  whole  agreement  of  the  parties  on  the 
subject  to  which  it  relates. 

A  daim  was  made  to  recover  these  costs  as  money  paid  to  the 
use  of  the  underwriters :  but  that  must  equally  depend  upon  the 
construction  of  the  policy,  as  it  is  not  pretended  that  there  was 
any  ground  other  than  the  policy  upon  which  the  defendant  could 
be  made  liable  for  these  costs. 

Upon  the  whole,  we  are  of  opinion  that  neither  under  the  colli- 
sion clause,  nor  under  the  suing  and  labouring  clause,  nor  upon 
the  true  construction  of  the  whole  of  the  policy  taken  together,  is 
the  plaintiff  entitled  to  recover.  We  think,  therefore,  that  the 
defendant  is  entitled  to  our  judgment^  and  that  the  rule  to  set 
aside  the  nonsuit  must  be  discharged. 

Bide  discharged. 

Attorneys  for  plaintiff:  Thomas  &  EoBams. 
Attorneys  for  defendant :  Wdltons  &  Bvhb. 
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DICKENSON  AND  Othkbs  v.  JARDINE  and  Others.  1868 

May  25. 
Marine  Imurance-^ettison — Oeneral  Average — lAdbilUy  of  Undenoriters —    -. — 

Custom. 


A.  insured  goods  at  Canton  hj  a  policy  "whicli  included  jettison  among  tlie  perils 
insured  against.  The  goods  were  jettisoned  under  circumstances  which  entitled 
A.  to  a  general  average  contribution  from  the  owners  of  the  ship  and  of  the  rest  of 
the  cargo,  which  arrived  safely  at  London,  the  port  of  discharge.  A.  having  sued  the 
underwriters  for  the  whole  amount  insured,  without  having  first  collected  the  con- 
tributions to  which  he  was  entitled  from  the  other  owners  of  the  ship  and  cargo  :•— 

Edd,  that  he  was  entitled  to  recover ;  and  that  the  underwriters  having  paid 
him  would  be  then  entitled  to  stand  in  his  place  with  respect  to  the  general  average 
contribution. 

ffdd  also,  that  the  liability  of  the  underwriters  under  the  policy  could  not  be 
varied  by  a  custom,  alleged  to  exist  in  the  port  of  London  between  merchants  and 
underwriters,  to  hold  the  latter  liable  only  for  the  share  of  the  loss  cast  upon  the 
owner  of  jettisoned  goods  in  the  general  average  statement. 

Special  case  stated  for  the  opinion  of  the  Court,  without 
pleadings. 

In  August^  1864,  the  plaintiffs  shipped  641  packages  of  tea  on 
board  the  ship  Camde,  to  be  carried  from  Foochow  to  London. 
The  goods  were  insured  with  the  defendants  for  39872.  lOs.  by  a 
Talued  voyage  policy  in  the  usual  form,  the  goods  being  valued  at 
the  sum  insured,  and  jettisons  being  included  among  the  perils 
insured  against. 

The  CantUe  sailed  from  Foochow  with  the  tea  cmd  other  goods 
on  board,  and  in  the  course  of  her  voyage  she  struck  on  a  reef. 
A  portion  of  the  cargo,  consisting  of  607  out  of  the  641  above- 
mentioned  packages  of  tea,  was  properly  thrown  overboard  to 
lighten  her.  Subsequently  she  got  off  the  reef,  and  reached  Lon- 
don safely  with  the  rest  of  the  cargo.  The  insurable  value  of 
these  607  packages  was  3776Z.  6d.  The  net  value  of  the  jettisoned 
tea,  had  it  arrived  safely  at  its  destination,  would  have  been 
33052.  Oa.  2d.,  being  a  sum  less  than  the  insured  value. 

The  loss  of  the  tea  so  jettisoned  constituted  a  general  average 
loss,  giving  to  the  plaintiffs  a  right  to  contribution  from  the  various 
owners  of  the  other  interests  at  risk  in  the  usual  way  to  the  amount 
of  the  above  sum,  33052.  Os.  2<2.,  of  which  the  plaintiffs  themselves 
had  to  contribute  the  sum  of  9952. 12^.  2e2.,  being  their  proportion 

y OL.  m.  3  E  2 
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1868  of  the  whole  general  average  by  the  vesseL  The  defendants  paid 
BioKXNBON  to  the  plaintifis  the  sum  of  9952. 128. 2d.,  and  the  plaintiffs  brought 
Jardine.  *^  action  to  recover  2780Z.  13«.  lOd.,  the  difference  between  that 
sum  and  the  sum  for  which  the  goods  jettisoned  were  insured. 
There  are  certain  cases  in  which  goods  are  thrown  overboard,  but 
not  for  the  safety  of  the  whole  adventure ;  and  in  such  cases, 
although  they  do  not  give  rise  to  general  average  contribntion,  the 
goods,  nevertheless,  are  said  to  be  jettisoned. 

It  was  ^contended,  on  behalf  of  the  defendants,  that  it  was  an 
established  custom  between  merchants  and  underwriters  in  the 
business  of  marine  insurance  in  London,  that  under  a  policy  of 
insurance  covering  loss  by  jettison,  in  case  the  insured  goods  were 
lost  by  jettison  under  such  circumstances  as  to  constitute  a  general 
average  loss  as  between  the  owners  of  such  goods  and  the  owners 
of  the  other  interests  at  risk,  the  underwriters  were  liable  under 
the  policy  only  in  respect  of  such  share  or  proportion  of  the  loss 
as  was  cast  upon  the  owner  of  the  jettisoned  goods  in  the  general 
average  statement 

The  evidence  adduced  in  support  of  this  contention  was  given  at 
length  in  the. case. 

The  questions  for  the  Conrt  were :  1st.  Whether  the  plaintifis 
were  entitled  to  recover  in  the*  action  the  whole  of  the  insurable 
value  of  the  cargo  jettisoned  ?  2ndly.  If  the  Court  should  be  of 
opinion  in  the  negative,  then  whether  the  plainti£b  were  entitled 
to  recover  anything  more  than  their  general  average  proportion 
calculated  upon  the  net  arrived  value  of  the  goods  ? 

Sir  O.  Hontfman,  Q.O.9  for  the  plaintiffs.  The  plaintifi  are 
entitled  to  recover  the  full  value  of  the  goods  which  they  insured, 
independently  of  the  question  of  any  rights  they  may  have  against 
third  parties ;  the  defendants,  when  they  have  paid,  wiU  stand  in 
the  plaintiffs'  place  in  respect  of  such  rights.  If  the  plainti&  had 
issued  their  writ  the  day  after  the  loss  of  the  goods,  the  defendants 
would  have  had  no  defence,  as  the  rights  of  general  average  con- 
tribution do  not  arise  till  the  ship  arrives  at  her  port  of  destination, 
and  the  liability  of  the  defendants  can  hardly  have  ceased  from 
the  mere  fact  of  a  right  of  action  against  third  parties  having  sub- 
sequently arisen.    The  custom  relied  on  by  the  defendants  was 
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not  proved,  and  if  it  had  been  so,  it  would  have  been  inadmissible       1868 
as  contradicting  the  policy,  and  would  have  been  invalid  on  the   Diokehbon 
ground  of  unreasonableness,  and  would  have  had  no  application  to     j^^ 
this  policy,  which  was  made  at  Canton,  while  the  custom  is  con- 
fined to  the  port  of  London. 

Wathin  WiUiams,  for  the  defendants.  The  principal  question 
is,  whether  the  defendants  are  bound  to  pay  the  plaintiffs  at  once 
the  whole  value  of  the  goods  insured,  or  only  to  indemnify  them 
for  what  they  contribute  by  way  of  general  average,  leaving  them 
to  recover  the  romainder  of  the  loss  from  the  other  parties  who  are 
liable  to  contribute  by  way  of  general  average.  In  a  word,  the 
question  is,  whether  the  loss  is  a  total  loss,  or  a  loss  of  a  different 
kind  ?  whether,  if  a  bale  of  goods  worth  lOOOZ.  be  thrown  overboard, 
under  circumstances  which  entitle  the  owner  to  be  repaid  900Z.,  it 
is  a  total  loss? 

[WiLLES,  J.  The  right  to  be  repaid  in  part  only  arises  if  the 
ship  or  ca]^o  arrives  safely.] 

K  they  do  not,  but  are  themselves  lost^  the  loss  of  the  goods  jetti- 
soned becomes  total,  but  not  before.  As  a  matter  of  common  sense, 
would  a  merchant  write  off  the  value  of  the  bale  as  totally  lost  ? 

[WiLLES,  J.  If  a  pirate  had  boarded  the  vessel,  and  thrown  the 
goods  overboard,  the  plaintiffs  would  have  had  a  right  of  action 
against  him  for  the  value ;  or  if  the  master  had  thrown  them  over- 
board wrongfully,  the  plainti£Es  could  have  sued  the  shipowner ;  but 
would  the  loss  in  either  case  not  have  been  total  ?] 

It  cannot  be  denied  that  it  would.    There  aro,  however,  some 

authorities  for  the  view  that  the  loss  is  not  total  in  such  a  case 

as  the  present    The  principal  one  is  Boccus  on  Insurance,  n.  62, 

who,  though  he  does  not  state  the  amount  for  which  the  imder- 

writers  would  be  liable,  whether  to  make  good  the  value  insured,  or 

only  the  value  upon  which  the  general  average  would  be  calculated, 

yet  certainly  does  not  troat  the  loss  as  a  total  loss.  In  Marshall  on 

Insurance,  4th  ed.,  p.  434,  it  is  said  that  the  assured  should  proceed 

first  against  the  parties  who  are  liable  to  contribute  by  way  of 

general  average,  and  only  sue  the  underwriters  for  the  residue. 

There  is  a  case  in  the  American  reports,  Lapdey  v.  Pleasants  (1), 

in  which  the  same  rule  was  laid  down,  though  there  are  also 

cases  to  the  contrary. 

(1)  4  BiiuL  502. 

3E2  2 
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1868  [BoviLL,  CJ.   That  case  is  referred  to  in  Phillips  on  Insoranoe, 

DioBaENBON    ^^^  ^'9  P- 122,  and  the  author  adds  a  note  citing  Emerigon,  c.  12, 
J   *-         s.  44,  Pothier  on  Insurance,  c.  52,  that  the  claim  may  be  first  made 
against  the  underwriters.] 

The  amount  recoyered  under  the  average  loss  is  sometimes 
greater  and  sometimes  less  than  the  insurable  ralue.  In  the 
former  case  would  not  the  assured  be  entitled  to  recover  the 
larger  amount  ? 

[WiLLES,  J.  He  would,  but  it  would  be  upon  a  different  claim, 
viz.  for  indemnification  for  his  loss  from  having  to  pay  the  general 
average  contribution,  which  is  quite  distinct  from  the  daim  for 
indemnification  for  the  loss  of  the  goods  themselves,  and  arises  only 
on  the  ship  or  other  goods  reaching  the  port  of  destination  safely.] 

BoviLL,  CJ.  I  am  of  opinion  that  the  plaintifiEiBi  are  ^ititled  to 
recover  the  whole  of  the  amount  claimed  by  them. 

I  think  the  rule  is  correctly  stated  in  Phillips  on  Insurance,  3rd 
ed.,  vol.  2,  s.  1848,  as  follows :  ^^  It  is  not  a  condition  that  the 
assured  on  goods  must  claim  contribution  of  the  other  parties  for 
a  jettison  before  he  can  demand  indemnity  &om  his  underwriters. 
He  may  demand  it  of  them  in  the  first  instance."  There  seems  to 
have  been  a  decision  in  the  courts  of  Pennsylvania,  Lapdey  v. 
Pleasants  (1),  to  the  contrary  effect ;  but  there  had  been  an  earlier 
decision  in  the  Court  of  New  York,  Maggrodh  v.  Church  (2),  in  which 
the  underwriters  had  been  held  liable  for  the  whole  amount  insured, 
and  in  a  later  case  in  the  Circuit  Court  of  the  United  States,  PoU^ 
V.  Providence  Washington  Insu/ra/nce  Company  (3),  Story,  J.,  deliver^ 
ing  the  judgment  of  the  court,  after  citing  both  cases,  followed  the 
earlier  decision,  and  laid  down  the  law  in  the  same  way  as  Mr.  Phillips 
has  done.  Pothier's  Traite  du  contrat  d' Assurance,  s.  52,  is  to  the 
like  effect.  In  this  case  the  goods  were,  insured  against  jettison, 
amongst  other  risks,  cmd  the  goods  were  jettisoned,  and  I  think  the 
plaintiffs  are  entitled,  therefore,  to  recover  the  sum  insured.  It 
is  true  that  there  is  a  remedy  against  the  owners  of  the  ship  and 
the  remainder  of  the  cargo,  if  they  ultimately  arrive  safely  at  their 
destination,  for  part  of  the  loss.  But  this  does  not  affect  the 
plainti£&'  right  against  the  underwriters,  who  will  then  be  entitled 

(1)  4  BinD.  502.  (2)  1  Gaines,  196.  (3)  4  Mason,  2d8. 
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to  stand  in  their  place,  and  reooTer  contributionB  from  the  other        1868 
parties  who  are  liable.    A  further  question  has  been  raised,  whe-    dicoebiibon 
ther  the  underwriters  are  not  released  by  a  custom  alleged  to  exist     j^bdibb. 
at  the  port  of  London,  but  this  custom  was  not  made  out»  and  if  it 
had  been  so,  would  not  haye  availed  the  defendants,  being  unreason- 
able and  contrary  to  the  express  agreement  of  the  parties,  as  was 
the  custom  set  up  in  the  case  of  GrisseU  y.  Brislowe.  (1) 

WnJiES,  J.  I  am  of  the  same  opinion.  Mr.  Williams  argued 
the  case  in  the  only  way  which  was  possible  when  he  said  that  a 
case  of  jettison  imder  the  circumstances  here  detailed  did  not  con- 
stitute a  total  loss  of  the  goods,  because  in  point  of  law  the  loss 
was  less  than  total,  by  the  ralue  of  the  right  which  accrued  to 
have  compensation  for  part  of  the  loss  from  the  shipowner  and  the 
other  owners  of  cargo.  It  was  so  in  one  sense,  because  if  the  vessel 
or  any  part  of  the  cargo  arrived  safely  in  conseqflence  of  the  jetti- 
son, the  owners  must  contribute  to  the  loss  sustained  by  the  owners 
of  the  goods  so  sacrificed  for  the  general  advantage ;  but  the  goods 
were  totally  lost  at  the  time,  though  their  owner  had  a  contingent 
right  to  recover  from  certain  persons  a  portion  of  their  value.  The 
result  is  that  the  owner  has  two  remedies — one  for  the  whole  value 
of  the  goods  against  the  underwriters,  the  other  for  a  contribution 
in  case  the  vessel  arrives  safely  in  port;  and  he  may  avail  him- 
self of  which  he  pleases,  though  he  cannot  retain  the  proceeds  of 
both,  so  as  to  be  repaid  the  value  of  his  loss  twice  over.  This  is 
the  usual  case  where  there  is  an  insurance,  and  a  loss  foUowing 
therefrom,  within  its  terms,  which  would  be  total  but  for  the 
liability  of  a  third  person.  It  has  been  so  settled  since  the  case  of 
JSonioZ  V.  Coekran  (2) :  in  that  case  a  vessel  had  been  taken  by 
the  Spaniards,  and  the  underwriters  had  paid  as  for  a  total  loss, 
fteprisals  having  been  made,  the  commissioners  who  were  ap- 
pointed to  indemnify  those  who  had  sustained  losses  refused  to 
entertain  a  claim  made  by  the  underwriters,  but  the  assured 
having  obtained  from  them  a  contribution  over  again  towards 
their  loss,  the  underwriters  filed  a  bill,  and  it  was  held,  not 
that  the  loss  was  not  total;  but  that  the  underwriters  having 
indemnified  the  assured,  whatever  the  assured  received  from  the 
(1)  Law  Rep.  3  C.  P.  112.  (2)  1  Ves.  Sen.  98. 
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1868  conunissioners  must  be  held  by  them  as  trostees  for  the  undeN 
DioKXHBON  writers.  If  the  assured  proceeds  against  the  underwriters  in  the 
jABramc  ^^  instance,  the  latter  cannot  ayail  themselyes  by  way  of  plea  of 
the  fact  that  the  assured  has  a  distinct  right  against  some  other 
person.  They  must  pay  the  amount  claimed  in  the  first  instance, 
and  will  then  be  entitled  to  use  the  name  of  the  assured,  and  pro* 
ceed  against  the  other  parties  who  are  liable,  as  explained  by  Lord 
Wensleydale  in  Qtiebee  Fire  Iwmrance  Company  t.  8i.  LcnUa.  (1) 
Questions  of  this  kind  have  arisen  in  many  forms,  and  always  haye 
been  decided  the  same  way ;  thus,  in  TcUes  t.  Whyte  (2),  the  defen- 
dant who  was  hable  for  a  loss  that  had  been  paid  by  the  under- 
writers, insisted  that  the  underwriters  having  already  indemnified 
the  plaintiff  the  claim  against  him  was  satisfied,  but  the  plaintiff 
was  held  entitled  to  recover  for  the  benefit  of  the  underwriteis. 
With  respect  to  the  alleged  custom,  it  was  not  proved,  the  eri- 
dence  at  most  shewing  only  a  practice  adopted  in  undisputed 
cases ;  and,  moreover,  the  loss  being  one  springing  directly  ftom^ 
the  contract  of  insurance,  could  not  bq  affected  by  such  a  usage,  if 
proved, 

Montague  Smith,  J.  I  am  of  the  same  opinion.  I  think  the 
goods  jettisoned  were  totally  lost  to  the  assured  within  the  terms  of 
the  policy,  and  that  the  underwriters  are  therefore  liable  to  pay  for 
the  value  of  the  goods.  It  is  said  that  the  loss  is  not  total,  because 
there  are  other  parties  who  are  bound  to  contribute  to  the  loss, 
and  the  plaintiffs  are  therefore  already  partially  indenmified :  that 
in  one  sense  is  so,  but  the  assured  have  made  a  contract  with  the 
underwriters  that  they  shall  be  paid  the  sum  insured  in  certain 
events  which  have  happened,  and  they  are  entitled  to  look  to  that 
contract  for  their  indemnification  independently  of  their  other 
rights.  Both  upon  principles  of  law  and  the  weight  of  authority^ 
we  have  a  right  to  treat  this  as  a  total  loss. 

Judgment  for  the  plaint^s* 

Attorneys  for  plaintiffs :  Thomas  &  HoUams. 
Attorneys  for  defendants :  Freshfidds. 

(1)  7  Moo.  P.  C.  286.  316.  (2)  4  Bing.  N.  C.  272. 
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MOUNT  V.  TAYLOR.  1888 

May  21. 


Costs— County  Court  Act,  1867  (30  &  31  Vict  c.  142),  ss.  5,  Q^Statute  of 
Gloucester  (6  Edw.  1,  c.  1). 

The  Statute  of  Gloucester  (6  Edw.  1,  c.  1)  gives  to  the  plaintiff  in  an  action  a 
right  to  recover  his  costs  if  he  obtain  any  damages.  By  various  County  Court 
Acts,  and,  in  particular,  13  &  14  Vict  c.  61,  s.  11,  and  15  &  16  Vict.  c.  54,  s.  4, 
it  was  provided  that  the  plaintiff  should  not  recover  his  costs  in  certain  cases, 
except  under  certain  circumstances  therein  named.  By  the  County  Court  Act, 
1867  (30  &  31  Vict  c.  142),  s.  33,  all  the  provisions  of  previous  County  Court 
Acts  with  respect  to  costs  are  repealed.  By  s.  5  fresh  provisions  with  respect  to 
costs  are  enacted  as  to  all  actions  commenced  after  the  passing  of  the  act  The 
act  received  the  royal  assent  on  the  20th  of  August,  1867,  but  by  s.  36  it  is 
provided  that  it  shall  come  into  operation  on  the  1st  of  January,  1868.  An 
action  of  trespass  in  which  questions  of  title  were  involved  was  commenced 
before  the  20th  of  August,  1867,  and  a  verdict  was  entered  also  before  that 
date  for  the  plaintiff,  subject  to  a  reference ;  the  award  was  made  after  the  1st 
of  January,  1868,  and  the  arbitrator  directed  the  verdict  to  stand  for  the  plaintiff 
for  5Z. :  subsequently  the  plaintiff  signed  judgment,  and  obtained  a  judge's  order 
for  costs,  and  the  master  thereupon  taxed  his  costs.  On  a  motion  to  review  the 
master's  taxation : — 

Hdd^  that  the  Statute  of  Gloucester  had  not  been  repealed  as  to  the  classes  of 
cases  in  which,  under  the  former  County  Court  Acts,  the  plaintiff  was  entitled  to 
his  costs  on  obtaining  a  judge's  order,  or  fulfilling  the  other  conditions  contained 
in  those  acts,  but  had  as  to  those  in  which  the  plaintiff  could  in  no  way  obtain 
his  costs.  That  the  effect  of  the  County  Court  Act,  1867,  was  to  remove  all  such 
conditions  in  the  former  classes  of  cases  without  imposing  any  fresh  ones  as  to 
actions  commenced  before  the  passing  of  that  act.  And  that  the  plaintiff,  there- 
fore, was  entitled  to  his  costs  under  the  Statute  of  Gloucester,  independently  of  the 
judge's  order. 

This  was  an  application  for  a  role  to  review  the  master's  tax- 
ation. The  action  was  in  trespass,  and  involyed  questions  of  title ; 
it  was  commenced  in  the  year  1866>  and  came  on  for  trial  on  the 
7th  of  August,  1867,  when  a  yerdict  was  entered  for  the  plaintiff, 
subject  to  a  reference.  The  arbitrator  made  his  award  on  the 
29th  of  February,  1868,  and  by  it  directed  that  the  verdict  for  the 
plaintiff  should  stand  for  5Z.,  but  gave  no  certificate  for  costs. 
The  plaintiff  having  signed  judgment  and  taxed  his  costs,  the 
defendant  took  out  a  summons  before  Willes,  J.,  to  set  aside  the 
taxation.  WiUes,  J.,  in  order  that  the  matter  might  be  brought 
fully  before  the  Court,  set  aside  the  taxation,  and  made  an  order 
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1868        allowing  the  plamtiff  his  costs,  and  it  was  agreed  that  it  should  be 
MousT      taken  that  the  costs  had  been  re-taxed  upon  that  order. 


V. 

Tatlob. 


Mcmisij/y  Q.C.,  for  the  defendant.  Two  questions  have  to  be 
considered,  first,  whether  Willes,  J.,  had  any  power  to  make  the 
order  giving  the  plaintiff  his  costs ;  and,  secondly,  whether,  if  not, 
the  plaintiff  is  entitled  to  his  costs  without  an  order  under  the 
Statute  of  Gloucester  (6  Edw.  1,  c  1).  With  respect  to  the  first, 
the  act  under  which  alone  a  judge  or  the  court  has  power  to  giant 
such  a  certificate  is  15  &  16  Vict  c.  54,  s.  4,  which  repeals  the 
previous  provision  of  13  &  14  Vict.  c.  61,  s.  13 ;  but  at  the  time 
this  order  was  made  by  Willes,  J.,  that  section  was  itself  repealed 
by  30  &  31  Vict.  c.  142,  s.  33.  There  was,  therefore,  no  statutory 
authority  for  making  the  order,  and  it  is  one  which  could  clearly 
not  have  been  made  without  such  authority.  With  respect  to  the 
second  question,  it  is  necessary  to  look  at  the  course  of  legislation 
with  respect  to  costs.  At  common  law  there  was  no  right  to  costs, 
but  the  Statute  of  Gloucester  (6  Edw.  1,  c.  1)  gave  a  right  to  costs 
in  all  cases  in  which  the  plaintiff  recovered  damages,  then  9  & 
10  Vict  c.  95,  and  13  &  14  Vict,  c  61,  provided  that  in  actions  of 
contract  in  which  the  plaintiff  recovered  a  sum  not  exceeding  20Z., 
or  in  actions  of  tort  in  which  the  plaintiff  recovered  a  sum  not 
exceeding  51,  the  plaintiff  should  not  be  entitled  to  costs,  with  a 
proviso  that  in  certain  cases  he  should  be  so  entitled  on  obtaining 
a  certificate  from  a  judge  or  the  court.  The  effect  of  those  pro- 
visions was  to  repeal  the  Statute  of  Gloucester  as  to  all  actions 
coming  within  the  sections,  giving  a  fresh  statutory  right  to  costs 
in  certain  cases  upon  a  judge's  order  being  obtained.  Then  those 
provisions  having  been  repealed  by  the  recent  Ooimty  Court  Act 
(30  &  31  Vict  c.  142),  s.  33,  the  plaintiff  cannot  recover  his  costs 
under  them,  while  the  Statute  of  Gloucester  is  prevented  fix)m 
reviving  (as  it  would  have  done  at  common  law  on  the  repeal  of 
the  repealing  statute)  by  the  provisions  of  Lord  Brougham's  Act, 
13  &  14  Vict  c  21,  s.  5. 

Eemplay,  for  the  plaintiff,  shewed  cause  in  the  first  instcmce.  .At 
the  time  the  verdict  was  given  the  state  of  the  law  was  such  as 
would  clearly  have  entitled  the  plaintiff  to  his  costs,  and  though 
a  delay  took  place  in  consequence  of  the  reference,  which  prevented 
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a  certificate  from  the  judge  being  obtained  at  the  time,  yet  judg-        1868 
ment  is  signed  on  the  verdict  of  the  jury,  and  Willes,  J.,  had  a      Mount 
light  to  look  at  the  state  of  the  law  at  the  time  the  verdict  was     tatlob* 
given,  and  to  make  an  order  retrospectively  with  reference  thereto. 

[Montague  Smith,  J.  The  difficulty  is,  that  the  power  to 
make  the  order  is  given  by  statute.] 

In  cases  in  which  by  statute  an'  order  of  the  court  has  to  be 
made  within  two  months  of  the  death  of  a  party,  the  court  has 
made  the  order  after  a  longer  interval,  and  ordered  it  to  be  entered 
nunc  pro  tunc  where  the  delay  has  been  caused  by  the  act  of  the 
court.  Moreover,  by  the  6th  section  of  Lord  Brougham's  Act, 
13  &  14  Vict.  c.  21,  it  is  provided  that  the  provisions  of  a  repealed 
act  shall  remain  till  those  substituted  for  them  by  the  repealing 
statute  come  into  force. 

[Willes,  J.  You  might  go  further,  and  say  that  here  the  delay 
was  caused  by  the  agreement  of  the  parties,  as  the  reference  was 
by  consent,  and  that  there  was  therefore  an  implied  contract 
between  the  parties  that  their  rights  should  not  be  altered.] 

In  BedaU  v.  London  and  Souih  Western  BaUway  Company  (1),  it 
was  held  that  where  the  verdict  had  been  given  in  an  action  before  the 
late  act  came  into  operation,  the  plaintiff  was  entitled  as  of  right  to 
his  costs,  and  the  act  did  not  therefore  deprive  a  judge  of  the  power 
to  make  the  order.  But  further,  the  Statute  of  Gloucester  was  not 
repealed  by  the  Coimty  Court  Acts,  but  only  certain  conditions 
added,  such  as  the  obtaining  the  certificate  of  a  judge :  when  the 
certificate  is  obtained,  the  right  to  costs  is  under  the  Statute  of 
Gloucester.  In  Butcher  v.  Henderson  (2)  the  Court  of  Queen's 
Bench  differed  from  BestdU  v.  London  and  South  Western  BaUway 
Company  (1),  relying  on  Morga/n  v.  Thome  (3),  but  the  latter  is 
really  no  authority  ^for  the  defendant.  The  Court  of  Queen's 
Bench  held  that  the  plaintiff  not  being  entitled  to  costs  at  the 
time  that  the  verdict  was  given,  could  not  become  entitled  to  them 
by  a  subsequent  alteration  of  the  law ;  but  the  time  at  which  the 
rights  of  the  parties  are  fixed  is  really  when  judgment  is  signed ; 
and  in  Morgan  v.  Thome  (3),  at  the  time  judgment  was  signed,  the 
plaintiff  was  remitted  to  his  rights  under  the  Statute  of  Gloucester, 

(1)  Law  Rep.  3  Ex.  141.  (2)  Law  Rep.  3  Q.  B,  335. 

(3)  7  M.  &  W.  400. 
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1868  and  it  was  therefore  that  he  was  held  entitled  to  costs.  In  Char- 
MouKT  ringtan  y.  MeaAheringam  (1)  the  plaintiff  was  held  not  to  he  en- 
Ta™)b.  *^*^^  ^  triple  costs,  his  right  to  them  haying  heen  taken  away 
by  an  act  which  came  into  force  after  yerdict,  but  before  judgment 
was  signed.  In  Beg.  y.  InhcibitcMts  of  Mawgan  (2),  it  was  hdd 
that  an  act  when  repealed  is,  in  effect^  blotted  out  of  the  statnte 
book,  except  as  to  transactions  iohich  were  closed,  and  seyeral 
authorities  were  quoted  in  argument  to  that  effect.  The  case  of 
Boadknighi  y.  Oreen  (3)  is  condusiye  that  the  right  to  costs 
depends  upon  the  state  of  the  law  at  the  time  the  judgment  is 
signed. 

Mmisty,  Q,0.,  in  reply.  The  agreement  of  the  parties  was 
merely  to  leave  to  an  arbitrator  to  decide  what  yerdict  should 
be  entered,  and  there  is  nothing  to  shew  that  they  intended  that 
no  alteration  in  the  law  should  affect  the  right  to  coste.  If  the 
defendant's  contention  be  correct,  a  plaintiff  would  be  entitled  to 
his  costs  in  all  cases,  howeyer  small  the  damages  he  might  recoyer, 
and  all  the  eyils  which  arose  under  the  Statute  of  Gloucester,  and 
which  it  was  the  yery  object  of  the  Coimty  C!ourt  Acts  to  preyent, 
will  be  re*introduced.  The  time  when  the  rights  of  the  parties 
became  fixed  is  not  the  question,  but  whether  when  the  order  iras 
made  there  was  any  statutable  authority  to  make  it^  But  farther, 
the  cases  of  Charrington  y.  Meatheringam  (1)  and  Beg.  y.  InhabUainis 
of  Mawgan  (2)  do  not  prove  that  the  time  of  signing  judgment  is 
the  time  when  the  rights  of  the  parties  to  costs  are  to  be  decided, 
and  Boadknight  y.  Green  (3)  only  decided  that  the  court  wonld 
not  allow  its  own  delay  to  prejudice  the  rights  of  the  parties.  In 
principle,  the  case  of  Morgan  y.  Thome  (4)  is  a  decision  in  the 
defendant's  favour ;  and  in  Butcher  v.  Henderson  (5)  the  Court  of 
Queen's  Bench,  in  a  considered  judgment,  foUowed  that  case,  and 
departed  from  the  judgment  in  BestaJl  v.  London  and  South  Wettem 
BaUway  Company.  (6) 

BoviLL,  C.J.    We  have  great  difficulty  in  construing  these 
acts  of  parliament ;   a  difficulty  which  mainly  arises  from  cases 

(1)  2  M.  &  W.  228  (4)  7  M.  &  W.  400. 

(2)  8  A.  &  E.  496  (5)  Law  Bep.  3  Q.  R  335. 
(8)  9  M.  &  W.  652.  (6)  Law  Rep.  3  Ex.  141. 
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like  the  present  not  haying  been  contemplated  ;^by  the  legislatoie. 
We  cannot  sappose  it  was  intended  to  depiiye  a  plaintiff  of  costs  Moinnr 
wheie  the  plaint  conld  not  be  brought  in  the  comity  court  Yet  XArLoB. 
this  would  be  the  result  if  we  gave  effect  to  the  contention  of 
the  defendant  By  the  Statate  of  Gloucester  the  plaintiff  is 
entitled  to  costs.  What,  then,  takes  this  right  away  from  him  ? 
Yarious  provisions  are  contained  in  the  County  Court  Acts,  the 
Small  Debts  Act  of  London,  and  other  acts  referred  to  in 
Schedule  C.  of  the  30  &  31  Yict  c  142.  Some  depriye  the 
plaintiff  of  costs  in  some  cases  unless  certain  conditions  are  ful- 
filled ;  others  authorize  a  judge  to  depriye  him  of  costs ;  and  many 
of  these  are  inserted  in  Schedule  C,  and  are  repealed.  The  ques- 
tion is,  does  this  repeal  of  the  later  acts  revive  the  Statute  ol 
Gloucester,  or  is  it  entirely  repealed  so  as  not  to  come  in  force 
again?  The  old  rule  of  law  is  laid  down  by  Best,  C.J.  in  TatOe  v. 
Qrimwood  (1)  in  the  following  terms : — **  It  id  an  undoubted  rule 
of  law  that  if  an  act  of  parliament  which  repeals  former  statutes 
be  repealed  by  an  act  which  contains  nothing  in  it  that  manifests 
the  intention  of  the  legislature  that  the  former  laws  shall  con- 
tinue repealed,  the  former  laws  will,  by  implication,  be  revived  by 
the  repeal  of  the  repealing  statute."  That  being  the  rule  be- 
fore Lord  Brougham's  Act,  s.  5  of  that  statute^  enacts,  ^  that  where 
any  act  repealing,  in  whole  or  in  part,  any  former  act  is  itself 
repealed,  such  last  repeal  shall  not  revive  the  act  or  provisions  be- 
fore repealed,  unless  words  be  added  reviving  such  act  or  provi- 
sions," a  provision  which  was  enacted  to  alter  the  previously 
existing  rule.  And  then,  by  section  6,  it  is  provided  **  that 
wherever  any  act  shall  be  made,  repealing,  in  whole  or  in  part, 
any  former  act,  and  substituting  some  provision  or  provisions 
instead  of  the  provision  or  provisions  repealed,  such  provision  or 
provisions  so  repealed  shall  remain  in  force  until  the  substituted 
provision  or  provisions  shall  come  into  operation  by  force  of  the 
last  made  act"  Mr.  Kemplay  contended  that  the  case  fell  with- 
in section  6,  but  this  is  not  so.  The  last  County  Court  Act  came 
into  operation  on  the  1st  of  January,  1868,  and  therefore  that  sec- 
tion does  not  apply  to  this  case.  But  with  regard  to  section  5,  it 
is  contended  that  the  County  Court  Act  of  1867  repealed  the  pre- 
(1)  3  BiDg.  493,  496. 
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1868  vious  acts  relating  to  cotmty  conrts,  and  that  by  force  of  Lord 
komrr  Brougham's  Act  the  Statute  of  Gloucester  was  not  revived.  That 
Tato)r.  ^™g8  ^s  ^  ^^®  consideration  of  whether  the  Statute  of  Gloucester 
was  repealed  by  the  previous  County  Court  Acts,  No  doubt,  in 
some  cases  it  was  modified,  and  therefore,  to  some  extent,  and  in 
one  sense,  it  was  constructively  repealed.  But  on  a  careful  con- 
sideration of  the  County  Court  Acts,  it  seems  to  me  they  do 
not  amount  to  a  repeal  of  the  Statute  of  Gloucester  within  Lord 
Brougham's  Act.  The  Statute  of  Gloucester  is  the  foundation 
of  the  plaintiff's  right  to  costs,  and  the  County  Court  Acts  super- 
add conditions  to  the  plaintiff's  right  to  them  in  certain  cases ;  and 
if  the  operation  of  those  statutes  be  only  to  superadd  certain  con- 
ditions, and  another  statute  takes  away  these  conditions,  or  substi- 
tutes other  conditions,  the  original  statute,  in  my  opinion,  remain^^ 
in  force.  With  reference  to  the  present  case,  it  is  material  to 
observe  that  by  the  9  &  10  Vict  c.  95,  s.  58,  the  County  Court 
was  excluded  from  jurisdiction  where  the  title  to  corporeal  or 
incorporeal  hereditaments  is  disputed ;  and  in  this  case  the  title  to 
a  wall  came  in  question,  and  therefore  there  was  no  jurisdiction  in 
the  County  Court.  Then,  can  it  be  said  that  the  County  Court 
Acts  repealed  the  Statute  of  Gloucester  in  cases  where  the  County 
Court  has  no  jurisdiction  ?  The  question  seems  to  answer  itself. 
Where  the  jurisdiction  is  expressly  excluded,  these  statutes  have 
no  application  ;  and  I  think  it  can  only  be  where  the  plaint  would 
lie  that  we  could  say  there  was  any  repeal  Here  there  was  no 
jurisdiction  in  the  County  Court,  and  therefore  the  acts  relating 
to  those  courts  did  not,  in  my  opinion,  repeal  the  Statute  of 
Gloucester  within  Lord  Brougham's  Act,  and  it  is  not  neoessary  in 
that  view  to  consider  whether  an  order  for  costs  be  neoessary. 
Again,  all  the  provisions  of  the  County  Court  Acts  shew  that  if  a 
certificate  or  order  for  costs  be  obtained,  the  plaintiff  is  to  hare 
the  same  judgment  as  to  costs  as  he  would  have  had  if  those 
acts  had  not  been  passed,  and  which  must  be  under  the  Statute 
of  Gloucester;  therefore  that  statute  was  not  repealed,  and  it 
seems  to  me  that  the  plaintiff  is  entitled  to  costs  in  the  present 
case. 

WiLLES,  J.    I  am  of  the  same  opinion.    Our  duty  in  this  case 
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is  to  aaoeflAm  the  mSc&ik'ii  oi  tbe  l^^is^Atsie  from  tibil  vLich  we  lais 
find  laid  dovn  in  the  sttfciies^  ani  the  cccieniiuA  of  the  dr^ecdjin 
is,  in  efieet,  thai  the  le^islamre,  wLCe  eiarri'-.z  iiitbeSvh  9ect>:ci  ot 
the  CounlT  Cocit  Act  o£  last  rear  that  in  certain  eases  costs  mi^^ 
be  obtninedby  tbe  p^ai^.t^nT  ia  act>:<»  eocunene&i  after  the  paaeir^ 
of  the  Acty  must  l^  c:ii£d-r?Ed  to  hare  m^eant  to  take  nvmr  the 
right  to  eosta  in  the  ciae  o:  actkios  cosnmenoed  be£>?e  the  paaginz 
of  this  acty  thoc^h  of  the  same  or  more  memoiiucs  eharacta-;  in 
other  words*  the  arr^nci&iit  ot  the  deiezJant  is  £>cnicd  on  the  pnL>- 
babilitr  that  the  kgiaLatore  was  besde  itseli^  ani  teat  while  it 
enacted  that  in  fimire  the  plainiiS*  n^rht  in  »ach  a  case  ^  this  be 
entitled  to  costs^  in  the  saz::e  bre^h  it  to<^  *v^J  ^  nzht  to  h^ve 
costs  OD.  anr  Vciz:^  in  the  case  of  STrif!  kr  acti'ints  cocimenned 
before  the  iMflrrr  of  the  act,  ani  at  a  time  therefore  when  the 
li^  to  costs  exited.  That  may  be  tLe  eSeci  of  the  statxae,  bet 
we  nuKt  be  sore  that  we  are  neoEsanlT  diiren  tosoch  a  eoncIiiakjD 
before  adopting  it,  azrl  I  think  we  are  sot. 

It  appears  to  me  that  tise  act  wiii  be  ioond  practkally  to  hare 
left  the  right  to  costs  in  the  case  of  actions  comnbeneed  b^i^re  its 
paaaiiig  unaltered,  except  as  to  the  n>j*ie  in  which  the  rizht  is  to 
be  inTCStigated,  azd  to  hare  aheretl  that  anly  by  ssUtetiiaiirg  an 
inquiry  b^ore  the  master  at  thetiine  of  taxation  £>?  a  pc^eliminary 
inquiry  before  a  pi^  at  cham^beza.  In  ]»actioe  there  prjbabZy 
will  not  ereat  be  thi^  diS^reiJoev  becati^e  where  it  is  Gocbtfcl 
whetha  an  order  wo;!!!  hare  been  obtained  tender  the  oLd  sjaSem, 
the  master  wixild  hc-li  Lis  hastds  tO  an  orier  was  obtaiittd  from  a 
judge  tar  th&  taxation  of  costSp  aiid  this  a  jcige  wocld  mak^  Dct 
under  the  prorigi'Xks  of  L>  dr  16  Yict.  c  ^  bat  nzider  t2ie  general 
anthotity  of  the  Coort  orer  its  prooeediii^ 

I  anrre  at  this  cozMduaaa  in  the  same  w^y  as  my  Lardy  bet  I 
shall  state  it  in  xather  a  dioereiit  form.  The  nzst  kgisiatka  en 
the  sobjeci  of  eoets  was  the  Statute  of  GI>::2eester ;  then  I  paas 
OTer  the  interim  ftatctes  till  the  d  dr  10  Tiet^  and  takizig  that 
with  13  &  14  anl  l-S  i^  16  Ticrt^  on  vhi:h  the  right  to  costs  <^ 
pended  till  the  CozLtj  Coort  Act  of  IboT,  I  £i«i  this  state  of 
thingii :— certain  caaes  in  vhich  no  plaint  cocld  be  ente^eii,  H^rnt 
may  be  dirided  ii^U>  two  spedes ;  £ist,  ti^Dse  in  which  it  aj:(t£ar6d 
en  the  reeori  that  there  ccfdd  be  no  plaint,  aad  in  whk-h  a  f  e<:hi- 
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1868  yions  acts  relating  to  county  conrts,  and  that  bj  force  of  Lord 
Mount  ~  Brougham's  Act  the  Statute  of  Gloucester  was  not  revived.  That 
Taylor  hrings  us  to  the  consideration  of  whether  the  Statute  of  Gloucester 
was  repealed  by  the  previous  County  Court  Acts.  No  doubt^  in 
some  cases  it  was  modified,  and  therefore,  to  some  extent^  and  in 
one  sense,  it  was  constructively  repealed.  But  on  a  careful  con- 
sideration of  the  County  Court  Acts,  it  seems  to  me  they  do 
not  amount  to  a  repeal  of  the  Statute  of  Gloucester  within  Lord 
Brougham's  Act.  The  Statute  of  Gloucester  is  the  foundation 
of  the  plaintiffs  right  to  costs,  and  the  County  Court  Acts  super- 
add conditions  to  the  plaintiff's  right  to  them  in  certain  cases ;  and 
if  the  operation  of  those  statutes  be  only  to  superadd  certain  con- 
ditions, and  another  statute  takes  away  these  conditions^  or  substi- 
tutes other  conditions,  the  original  statute,  in  my  opinion,  remains 
in  force.  With  reference  to  the  present  case,  it  is  material  to 
observe  that  by  the  9  &  10  Vict  c.  95,  s.  58,  the  County  Court 
was  excluded  from  jurisdiction  where  the  title  to  corporeal  or 
incorporeal  hereditaments  is  disputed ;  and  in  this  case  the  title  to 
a  wall  came  in  question,  and  therefore  there  was  no  jurisdiction  in 
the  County  Court.  Then,  can  it  be  said  that  the  County  Conrt 
Acts  repealed  the  Statute  of  Gloucester  in  cases  where  the  County 
Court  has  no  jurisdiction  ?  The  question  seems  to  answer  itself. 
Where  the  jurisdiction  is  expressly  excluded,  these  statutes  hare 
no  application  ;  and  I  think  it  can  only  be  where  the  plaint  would 
lie  that  we  could  say  there  was  any  repeaL  Here  there  was  no 
jurisdiction  in  the  County  Court,  and  therefore  the  acts  relating 
to  those  courts  did  not^  in  my  opinion,  repeal  the  Statute  of 
Gloucester  within  Lord  Brougham's  Act^  and  it  is  not  necessary  in 
that  view  to  consider  whether  an  order  for  costs  be  necessary. 
Again,  all  the  provisions  of  the  County  Court  Acts  shew  that  if  a 
certificate  or  order  for  costs  be  obtained,  the  plaintiff  is  to  have 
the  same  judgment  as  to  costs  as  he  would  have  had  if  those 
acts  had  not  been  passed,  and  which  must  be  under  the  Statute 
of  Gloucester;  therefore  that  statute  was  not  repealed,  and  it 
seems  to  me  that  the  plaintiff  is  entitled  to  costs  in  the  present 
case. 

WiLLES,  J.    I  am  of  the  same  opinion.    Our  duty  in  this  case 
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is  to  ascertain  the  intentiaa  of  the  I^islatoie  from  that  which  ire  1868 
find  laid  down  in  the  statutes,  and  the  contention  of  the  defendant  mooit 
is,  in  effect;  that  the  legislatore,  while  enacting  in  the  5th  section  ol 
the  Comity  Court  Act  of  last  year  that  in  certain  cases  costs  might 
be  obtained  by  the  plaintiff  inactions  commenced  after  the  passing 
of  the  act;  must  be  considered  to  have  meant  to  take  away  the 
light  to  costs  in  the  case  of  actions  commenced  before  the  pft»»ing 
of  this  act,  though  of  the  same  or  more  meritorious  character;  in 
other  words,  the  a^ument  of  the  defendant  is  founded  on  the  pro- 
bability that  the  legislature  was  beside  itself,  and  that  while  it 
enacted  that  in  future  the  plaintiff  might  in  such  a  case  as  this  be 
entitled  to  costs,  in  the  same  breath  it  took  away  all  right  to  have 
costs  on  any  terms  in  the  case  of  similar  actions  commenced 
before  the  passing  of  the  act,  and  at  a  time  therefore  when  the 
light  to  costs  existed.  That  may  be  the  effect  of  the  statute,  but 
we  must  be  sure  that  we  are  necessarily  driven  tosuch  a  conclusion 
before  adopting  it»  and  I  think  we  are  not 

It  appears  to  me  that  the  act  will  be  found  practically  to  have 
left  the  right  to  costs  in  the  case  of  actions  commenced  before  its 
passing  unaltered,  except  as  to  the  mode  in  which  the  right  is  to 
be  investigated,  and  to  have  altered  that  only  by  substituting  an 
inquiry  before  the  master  at  the  time  of  taxation  for  a  preliminary 
inquiry  before  a  judge  at  chambers.  In  practice  there  probably 
w£Q  not  even  be  that  difference,  because  where  it  is  doubtful 
whether  an  order  would  have  been  obtained  under  the  old  system, 
the  master  would  hold  his  hands  till  an  order  was  obtained  from  a 
judge  for  the  taxation  of  costs,  and  this  a  judge  would  make,  not 
imder  the  provisions  of  15  &  16  Yict.  c.  54,  but  under  the  general 
authority  of  the  Court  over  its  proceedings. 

I  arrive  at  this  conclusion  in  the  same  way  as  my  Lord,  but  I 
shall  state  it  in  rather  a  different  form.  The  first  legislation  on 
the  subject  of  costs  was  the  Statute  of  Gloucester ;  then  I  pass 
over  the  interim  statutes  till  the  9  &  10  Yict,  and  taking  that 
with  13  &  14  and  15  &  16  Yict,  on  which  the  right  to  costs  de- 
pended till  the  County  Court  Act  of  1867,  I  find  this  state  of 
things : — certain  cases  in  which  no  plaint  could  be  entered,  these 
may  be  divided  into  two  species ;  first,  those  in  which  it  appeared 
on  the  record  that  there  could  be  no  plaint,  and  in  which  a  prohi- 
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bition  would  have  been  granted  on  reading  the  record ;  secondly, 
Moxnrr  those  which  in  their  nature  were  equally  out  of  the  jurisdiction  of 
TatLor.  *^®  county  courts,  but  in  which  that  did  not  appear  on  the  &oe  of 
the  record ;  as,  for  instance,  the  present  case  where  title  is  in  qnes- 
tion.  These  two  species  of  cases  fall  under  the  same  category, 
and  are  treated  in  9  &  10  Yict  c.  95,  s.  58.  Then  there  was  the 
class  of  cases  in  which  there  was  concurrent  jurisdiction ;  cases  in 
which  county  courts  had  jurisdiction,  and  in  which  there  were  no 
latent  circumstances  which  would  take  away  the  right,  but  in 
which  an  action  might  also  be  brought  in  the  superior  courts  at 
the  option  of  the  plaintiff,  with  a  perfect  right  to  costs  upon 
proving  the  concurrent  jurisdiction.  A  third  cat^ory  included 
cases  in  which,  though  there  was  not  concurrent  jurisdiction,  there 
was  sufficient  ground  for  bringing  the  action  in  a  superior  court; 
as,  for  instance,  in  cases  in  which  though  the  damages  were  small, 
the  decision  would  affect  important  interests.  In  this  class  costs 
were  to  be  allowed  upon  proof  of  the  sufficient  ground.  The  fourth 
category  would  be  of  cases  not  in  either  of  the  three  former.  The 
effect  of  the  Statute  of  Gloucester  was  as  to  all  these  cases  to  give 
costs.  Then  the  County  Court  Acts  came,  and  with  respect  to 
cases  of  the  first  species  in  the  first  category,  they  left  the  Statute 
of  Gloucester  unaltered.  With  respect  to  cases  of  the  second 
species  in  the  first  category,  the  Statute  of  Gloucester  was  left 
unaffected,  but  with  the  condition  that  the  plaintiff  should  have  an 
order  of  a  judge,  which  was  only  eyidence  that  the  case  fell  within 
that  category. 

Before  passing  on,  let  us  consider  what  was  the  effect  of  the 
30  &  31  Vict.  c.  142  on  cases  within  this  category,  for  within  the 
2nd  section  of  it  the  present  case  falls.  What  an  inoonsistencj 
there  would  be  in  saying  that  in  the  first  species,  in  which  the  want 
of  jurisdiction  is  patent,  the  plaintiff's  costs  are  to  be  taxed,  but  in 
the  second  species,  in  which  the  want  of  jurisdiction  is  as  real  but 
latent,  he  is  in  no  case  to  have  his  costs.  One  cannot  help  think- 
ing  that  that  would  raise  such  an  inconsistency  of  the  legislature 
with  itseK  in  respect  to  cases  which,  when  the  firsts  become  known, 
are  identical,  as  calls  on  us  to  be  astute  in  putting  a  construction 
on  the  statute  which  would  prevent  such  an  absurdity.  As  to 
those  cases,  therefore,  it  seems  reasonable  to  hold  that  the  Statute 
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of  Glonoester  was  not  repealed,  bnt  only  modified  bj  a  condition  as        1868 
to  evidence.  "moubT" 

Bdt  I  agree  with  my  Lord  in  going  further,  for  in  respect  of     ^  ^• 
caaes  in  the  second  and  third  category,  I  think  it  cannot  properly 
be  said  that  the  Statute  of  Gloucester  is  repealed.    We  are  advised 
in  our  books  to  study  the  records  of  the  Court,  and  though  this 
may  not  now  be  so  generally  useful  when  there  are  so  many  autho- 
rities given  at  length  in  the  reports,  yet  in  this  case  I  think  it  may 
be  very  desirable  to  do  so.    If  the  records  of  the  Court  be  searched 
from  the  passing  of  the  County  Court  Acts  to  the  present  day,  it 
will  be  found  that  the  costs  have  always  been  taxed  upon  the 
Statute  of  Gloucester,  and  not  upon  the  order  of  the  judge,  that 
order  being  treated  only  as  evidence  of  the  right.    The  records, 
therefore,  are  not  only  not  inconsistent  with  the  views  I  have  ex- 
pressed above,  but  they  lead  to  the  inevitable  conclusion  that  the 
Statute  of  Gloucester  was  in  force  as  to  all  cases  in  which  a  judge's 
order  could  be  obtained  under  the  County  Court  Acts,  and  that  it 
was  the  Statute  of  Gloucester  in  such  cases  which  gave  the  plaintiff 
his  costs,  while  the  County  Court  Acts  rendered  the  obtaining  a 
judge's  order  a  necessary  condition,  and  it  is  the  statutes  imposing 
this  condition  only  which  have  been  repealed  by  the  act  of  last 
year.    Does  then  this  view,  which  seems  to  give  a  reasonable  con- 
struction to  the  act,  and  which  gives  costs  to  persons  who  would 
have  had  them  previously,  and  from  whom  the  statute  has  not  ex- 
pressed any  intention  of  taking  them  away,  give  rise  to  any  incon- 
venience.  The  only  one  that  has  been  suggested  at  the  bar  is,  that 
cases  fidling  within  category  four,  that  is  to  say,  not  fEtlling  within 
either  of  the  three  first  categories,  will  be  placed  in  a  fresh  posi- 
tion.   I  answer  that  there  will  be  no  such  inconvenience,  because 
as  to  such  cases  the  Statute  of  Gloucester  was  repealed,  inasmuch 
as  in  such  cases  the  plaintiff  could  not  in  any  way  have  obtained 
his  costs;  therefore,  under  the  provisions  of  Lord  Brougham's  Act 
the  Statute  of  Gloucester  with  respect  to  such  cases  continues 
repealed.    The  rule,  therefore,  ought  not  to  be  granted. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  The  im- 
portant point  of  time,  I  think,  was  that  at  which  the  plaintiff  could 
have  obtained  judgment^  which  was  in  February  last.    At  that 
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1668  time  there  was  no  act  in  force  rendering  a  judge's  order  necessary 
Mount  to  entitle  the  plaintiff  to  costs,  or  enabling  a  judge  to  make  such 
Ta^b.  ^^  order.  It  is  said,  however,  that  the  11th  section  of  the  13  & 
14  Vict  c.  61,  repealed  the  Statute  of  Gloucester,  and  that  Lord 
Brougham's  statute  prevented  its  revival  when  the  Act  of  Yict 
was  itseK  repealed.  Assuming  Lord  Brougham's  Act  to  applj  to 
cases  of  implied  repeal,  it  brings  us  back  to  the  question,  whether 
the  13  &  14  Yict.  c.  61,  did  repeal  the  Statute  of  Gloucester  as 
regards  the  class  of  cases  within  which  the  present  one  falls.  I 
agree  with  my  Lord  and  mj  Brother  Willes  that  it  did  not;  bnt 
that  in  certain  cases  it  modified  the  absolute  right  to  costs 
given  by  the  Statute  of  Gloucester,  by  providing  that  a  judge's 
order  should  be  required  before  that  statute  came  into  opera- 
tion. No  doubt,  the  11th  section  of  13  &  14  Vict  c.  61,  says 
that  if  in  any  action  commenced  after  the  passing  of  this  act 
in  any  of  her  Majesty's  superior  courts  of  record  in  covenant, 
debt,  detinue,  or  assumpsit,  not  being  an  action  for  breadi  of 
promise  of  marriage,  the  plaintiff  shall  recover  a  sum  not  exceeding 
20Z. ;  or  if  in  any  action  commenced  after  the  passing  of  this  act 
in  any  of  her  Majesty's  superior  courts  of  record  in  trespass, 
trover,  or  case,  not  being  an  action  for  malicious  prosecution,  or  for 
libel,  or  for  slander,  or  for  criminal  conversation,  or  for  seduction, 
the  plaintiff  shall  recover  a  sum  not  exceeding  5Z.,  the  plaintiff 
shall  have  judgment  to  recover  such  sum  only,  and  no  costs.  If 
the  section  had  stopped  there,  no  doubt  it  would  have  repealed  the 
Statute  of  Gloucester  as  to  all  cases  in  which  the  verdict  was  under 
the  specified  amount ;  but  it  goes  on  to  say,  "  except  in  the  cases 
hereinafter  provided."  As  to  such  cases,  it  seems  to  me,  tbe 
operation  of  the  Statute  of  Gloucester  is  preserved,  with  the  con- 
dition that  a  judge's  order  should  be  obtained,  because  both  by 
the  13  &  14  Vict  c.  61,  s.  13,  and  15  &  16  Vict  c.  54,  s.  4,  it  is 
expressly  provided  that  in  such  cases  the  plaintiff  shall  have  the 
same  judgment  to  recover  his  costs  that  he  would  have  had  if  the 
County  Court  Act  had  not  been  passed.  It  is  plain,  therefore, 
that  by  the  express  words  of  the  statute,  when  a  judge's  order  had 
been  obtained  the  judgment  for  costs  was  on  the  Statute  of  Glouces- 
ter, which  shews  that  as  to  such  cases  that  statute  was  not  re* 
pealed,  but  only  modified  by  the  annexation  of  a  condition.    Then 
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the  Countj  Court  Acts  being  repealed,  the  Statute  of  Gloucester  is  1868 
left  in  its  integrity  as  to  the  class  of  cases  in  which  the  present  moukt 
is  incladedy  and  for  the  reasons  given,  Lord  Brougham's  Act  has  xatlob. 
no  operation  upon  the  question.  It  is  said  that  the  case  of  BiUcher 
y.  Henderson  (1),  in  the  Queen's  Bench,  is  opposed  to  our  present 
decision;  but  that  is  not  really  so.  In  that  case  the  right  to 
the  costs  occurred  before  30  &  31  Yict.  a  142,  came  into  opera- 
tion, and  Blackburn,  J.,  in  delivering  the  judgment  of  the  Court, 
says  that  the  circumstances  determining  the  right  to  costs  having 
been  complete  at  a  time  when  they  could  not  be  obtained  without 
an  order,  the  change  of  the  law  ought  not  to  put  the  plaintiff  in 
any  better  position.  Here,  I  think,  the  plaintiff's  right  to  costs 
did  not  accrue  till  after  the  late  repealing  act  had  come  into 
operation,  and  when,  therefore,  he  was  entitled  to  costs  under  the 
Statute  of  Gloucester,  unaffected  by  the  provisions  of  the  repealed 
dounty  Court  Acts. 

Bide  discharged.    , 

.    Attorney  for  plaintiff:  H.  T.  Nater. 

Attorneys  for  defendant :  Bidsdale  &  Craddoci. 


ROSS  V.  ADCOCK.  July  4. 

EccUsiastiedl  DUapidatioM^WasU — Infury  to  Olebe, 

The  right  of  a  rector  to  recover  from  the  representatives  of  his  predecessor, 
damages  for  waste,  is  confined  to  the  case  of  dilapidations  to  houses  and  buildings, 
and  does  not  extend  to  waste  committed  by  digging  gravel  in  the  glebe. 

Deglabatiok  against  the  defendant,  as  administrator  of  James 
Adcock,  deceased,  for  that  James  Adcock,  in  his  lifetime  and  at  the 
time  of  his  decease,  was  rector  of  the  pai-ish  of  Gretham,  Lincoln- 
shire, and  was,  in  right  of  his  rectory,  seised  in  fee  of  the  chancel 
of  the  parish  church,  and  of  certain  glebe  lands  thereto  belonging ; 
that  James  Adcock  died  on  the  11th  of  May,  1863,  whereby  the 
jrectory  became  vacant ;  that  the  plaintiff  was  afterwards  in  due 
form  of  law,  presented,  admitted,  instituted,  and  inducted  to  the 

(1)  Law  Rep.  3  a  B.  335. 
Vol.  in.  3  F  .  2 
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1868       rectory,  and  thereby  became,  and  still  was,  rector  of  the  parish. 

Boss       and  became  and  still  continued  seised  in  right  thereof  of  the 

j^j^l^QCj^     chancel  of  the  parish  church  and  of  the  glebe  lands,  and  was  the 

next  successor  of  James  Adcock  to  the  rectory  and  premises,  and 

to  the  glebe  lands. 

Averments :  That  before  the  death  of  James  Adcock,  dirers 
large  quantities  of  the  gravel,  earth,  and  soil  of  the  glebe  lands, 
had  been  and  were  wrongfully  dug  up,  removed,  and  carried  away, 
and  remained  unrestored  and  unreplaced  at  the  death  of  James 
Adcock,  and  that  before  the  death  of  James  Adcock,  divers  jnts 
and  holes  had  been  and  were  wrongfully  dug,  excavated,  and  made 
in  and  upon  the  said  glebe  lands,  and  the  soil  for  cultiviition 
thereby  wrongfully  removed,  and  at  the  death  of  James  Adcock 
the  pits  and  holes  remained  unfilled  up,  and  the  soil  unrestored  and 
unreplaced ;  and  that  before  the  death  of  James  Adcock,  wilful 
waste  had  been  and  was  wrongfully  committed  in,  on,  and  to  the 
glebe  lands;  and  the  same  at  the  death  of  James  Adcock  re- 
mained and  were  thereby  wasted,  deteriorated,  and  spoiled^ 
Similar  averments,  but  alleging  the  same  to  have  been  done  by 
James  Adcock  while  he  was  rector.  Similar  averments,  bat 
alleging  that  the  same  were  suffered  and  permitted  by  James 
Adcock,  while  he  was  rector.  That  the  damages  and  the  expenfies 
necessary  to  restore  and  reinstate  the  glebe  lands  were  1607.  8s.  9d^ 
of  which  the  defendant  after  the  plaintiff  was  inducted,  had  notice, 
and  was  requested  by  the  plaintiff  to  pay  the  same,  and  reasonable 
time  had  elapsed,  and  yet  the  defendant  had  not  paid  the  same. 

Pleas:  1.  Denial  that  the  lands  were  glebe  lands.  2.  Denial 
that  the  glebe  lands  were  wasted,  deteriorated,  spoiled,  dilapi- 
dated, or  out  of  repair,  as  alleged.     3.  Payment  before  action. 

Issue  thereon. 

The  cause  was  tried  before  Pigott,  B.,  at  the  Lincoln  summer 
assizes,  1867,  when  it  was  proved  that  by  an  inclosure  award  made 
in  the  year  1795,  a  piece  of  land  was  allotted  to  the  surveyors  of 
the  highways  for  the  time  being  from  which  to  get  gravel  for  the 
repair  of  the  highways.  The  piece  of  ground  so  allotted  was  an 
acre  and  a  half  in  ext^it,  and  adjoined  the  glebe,  and  through  a 
mistake  with  respect  to  the  boundaries,  the  surveyors  of  highways 
had  for  more  than  fifty  years  dug  gravel  outside  the  limits  of  the 
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land  allotted  to  them,  in  land  which  fonned  part  of  the  glebe.    This        1868 
had  oontinued  daring  five  saocessiYe  incmnbencies,  and  was  not  dis-       Boss 
coveied  tiU  the  plaintiff  became  rector.    The  whole  Talue  of  the     j^„^^ 
gravel  so  dug  from  the  glebe  was  160Z.  &.  9d^  of  which  602.  had 
been  dng  daring  the  incambency  of  James  Adcock,  the  last  rector, 
to  whom  the  defendant  was  administrator,  and  the  remaindw 
daring  the  preyioas  incombencies.     On  these  facts  a  verdict  was 
entered  for  the  plaintiff  for  1607.  8$.  9d.,  with  leave  to  the  defend- 
ant to  move  to  enter  the  verdict  or  to  redace  the  damages  to 
607.,  on  the  groonds,  1.  That  no  action  lay^ander  the  circam- 
stances  of  this  case.     2.  That  the  plaintiff  was  not  the  proper 
person  to  bring  sach  action.    3.  That  the  defendant  was  not  liable 
beyond  the  incambency  of  the  intestate.    4.  That  no  waste  had 
been  committed,    5.  That  no  legal  damage  had  been  sustained. 

Fidd,  QXj^  having  obtained  a  rale  accordingly,  and  also  for  a 
new  trial  anless  the  plaintiff  wonld  consent  to  reduce  the  verdict  to 
nominal  damages, 

May  5.  Hayes,  Serjt,,  and  Cave,  shewed  cause.  This  action  is 
similar  to  the  ordinary  action  by  a  rector  against  the  represen- 
tative of  his  predecessor  for  dilapidations,  except  that  the  injury 
is  to  the  glebe  instead  of  to  the  rectory  buildings.  The  acts  com- 
plained of  are  waste  for  which  an  ordinary  tenant  for  life  would  be 
liable,  and  though  the  previous  rector  did  not  know  of  their  com- 
mission he  could  .and  should  have  known  of  it  The  last  case  on 
the  subject  is  HunUey  v.  Bussdl  (1),  and  that  also  had  refi^rence 
to  the  digging  of  gravel.  In  that  case  it  was  held  that  so  much 
of  the  gravel  as  had  been  dug  under  a  magistrate's  order,  had 
been  lawfully  taken,  and  that  for  that  no  action  would  lie ;  but 
that  an  action  would  lie  for  the  part  of  the  gravel  which  had  been 
sold  to  private  persons,  the  taking  of  which  was  not  protected  by 
the  order.  In  the  present  case  there  is  no  pretence  for  saying 
that  the  digging  of  the  gravel  was  lawful ;  and  that  case  is  a 
conclusive  authority  in  the  plaintiffs  favour,  at  least  as  to  607. 
It  proceeded  on  old  authorities,  which  are  all  quoted  in  Wise  v. 
Metcalfe  (2),  and  amongst  them  the  Bishop  of  Salisbury's  Case  (3), 

(1)  13  Q.  B.  572 ;  18  L.  J.  (Q.B.)  239.  (2)  10  B.  &  C.  299. 

(3)  Godb.  259. 

8  F  2  2 
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1868  which  shews  that  the  same  role  is  applicable  to  waste  and  dHa- 
i^^^  pidation^  and  Degge's  Parson's  Counsellor,  c.  8,  p.  89,  which  is  to 
^?-  the  same  effect  The  fact  that  the  gravel  pit  was  open  when  the 
last  rector  came  into  possession  does  not  affect  the  question,  for  die 
pit  had  never  been  lawfully  worked,  and  therefore  its  oontinnaDce 
was  unlawfiil,  BarUett  v.  FhiUipa  (1) :  and  moreover,  a  gravel-pit 
is  not  a  mine,  Mansfield  v.  Crawford  (2) :  and  does  not  therefore 
come  within  the  rule  laid  down  in  Coke  litt.,  54  b,  that  wcvking 
an  open  mine  is  not  waste.  It  has  been  expressly  held  in  Eclden 
v«  Weekes  (3),  that  a  patron  though  he  can  restrain  a  rector  from 
committing  waste,  is  not  entitled  to  an  account^  and  therefore  no 
one  would  be  entitled  to  recover  damages  for  the  injury  done  to 
the  estate  if  the  succeeding  rector  were  not  entitled  to  do  so. 

Then  with  respect  to  the  waste  committed  during  the  incum- 
bencies previous  to  that  of  Mr.  Adcock.  It  is  laid  down  in  Bum's 
Eccl.  Law,  vol.  ii.  p.  154,  and  Conset's  Practice  of  the  Ecd:  Courts, 
3rd  ed.  p.  362,  that  such  damages  may  be  recovered :  Bunbury  y: 
Sewson  (4),  and  Bird  v.  Bdph  (5),  are  authorities  to  that  effect. 
The  former  also  shews  that  a  rector  in  possession  cannot  sue  the 
representatives  of  any  but  the  last  rector. 

Field,  Q.O.y  and  WHb,  in  support  of  the  rule.  This  action  is 
founded  on  the  custom  of  England,  but  that  is  really  confined  to 
the  case  of  dilapidations  to  houses  and  buildings,  and  is  not  appli- 
cable to  other  kinds  of  waste.  It  is  true  that  a  rector  cannot 
legally  open  mines,  or  cut  down  trees,  or  commit  other  waste  on 
the  glebe,  but  the  remedy  is  by  prohibition  either  in  the  Queen's 
Bench  or  in  Chancery,  or  by  proceedings  in  the  Ecclesiastical 
courts,  and  it  is  not  the  subject  of  an  action  such  as  the  present. 
The  object  of  an  action  on  the  custom  of  England,  is  to  obtain 
money  to  reinstate  the  buildings,  and  14  Eliz.  c.  11,  &  18,  obliges 
the  money  recovered  to  be  spent  in  the  repair  of  the  dilapidations, 
but  other  kinds  of  waste  it  would  be  impossible  to  reinstate,  and 
the  rector  obtaining  damages  for  them  might  use  them  for  his  own 
purposes.    The  case  of  Jones  v.  HiU  (6),  is  said  hf  Lord  Demnan 

(1)  4  De  G.  &  J.  414.  (4)  3  Ex.  568;  18  L.  J.  (Ex.)  258. 

(2)  9  Jr.  Eq.  271.  (5)  2  A.  &  E.  773. 

(3)  IJ.  &  H.  278j  80  L.  J.  (CL)  (6)  3  Lev.  268. 
85. 
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in  Miuan  y.  Lambert  (1),  to  have  been  the  first  case  in  which  this        1868 
form  of  action  was  decided  to  be  maintainable,  and  the  declaration       Bott 
there  oondudee  with  a  claim  not  for  a  fixed  amount  of  damages,  bat     adoock, 
for  snch  a  snm  of  money  as  shall  be  sufficient  to  repair ;  and  the 
same  form  is  adopted  in  subsequent  cases. 

[BoYiLLy  G.  J.  In  J(me$  y.  Hill  (2)  earlier  records  of  the  Court 
are  referred  to.] 

In  Lutwyche  are  to  be  found  three  seyeral  precedents  of  decla- 
rations for  dilapidations,  which  shew  the  true  limit  of  the  action  at 
common  law,  yiz.  in  the  cases  of  Reynolds  y.  Hewett  (3),  Salkard 
y.  BeehwUh  (4),  and  Ktngford  y.  Lloyd.  (5)  In  each  of  these  the 
duty  to  repair  is  confined  to  domes,  edificia,  and  structuras.  The 
two  latter  cases  are  referred  to  in  Baddife  y.  B'Oyly  (6),  where  a 
prebendal  house  was  brought  ¥athin  the  principle.  Boiler,  J.,  there 
says  (7) : — "  The  two  cases  cited  from  Lutwyche  are  yery  material ; 
for  precedents,  which  haye  preyailed  for  a  century  past,  are  strong 
to  shew  what  the  common  law  is;  and  in  those  it  is  stated 
that  prebendaries,  as  well  as  rectors,  &c,  are  bound  by  law  to 
repair." 

[Boyiix,  C.J.  The  form  of  words  used  by  the  pleader  in  stat- 
ing the  custom  cannot  be  relied  on ;  they  are  different  in  Yowng  y. 
Mv/nby  (8),  and  are  eyidently  chosen  with  reference  to  the  subject 
matter  of  the  action.] 

There  is  not  a  case  to  be  found  in  the  books  which  extends  the 
liability  beyond  domos,  edificia,  and  structuras.  To  the  passage 
relied  on  from  2  Bum's  Ecd.  Law,  p.  152,  as  to  hedges,  fences, 
ditches,  and  timber.  Dr.  Fhillimore's  edition  has  appended  a  note  of 
Serjt.  Hill's,  in  which  it  is  said,  ^  This  is  transcribed  from  Gibson ; 
but  the  authorities  here  cited  do  not  warrant  what  is  here  laid 
down  as  to  the  executors.  And  the  only  colour  for  it  is  what  i& 
laid  down  in  Kes.  Leg.  s.  39,  b.,  cited  by  Gibson.  Vide  Yin.  Abr.  tit. 
Waste  (0.  5,  6,  7),  that  a  bishop,  archdeacon,  or  parson  shall  not 
haye  action  for  waste  done  in  the  time  of  his  predecessors."    Eyen 

(1)  12  Q.B.  795;  17  L.J.  (Q.B.)  (6)  1  Lutw.  117. 
366.  (6)  2  T.  R.  630. 

(2)  3  Lev.  268.  "  (7)  2  T.  R.  at  p.  637. 

(3)  1  Lutw.  115.  (8)  4  M.  &  S.  183. 

(4)  1  Lutw.  116. 


660  COUET  OP  COMMON  PLEAS.  [L.  B. 

1868  in  the  Ecclesiastical  court,  the  rule  seems  to  be  limited  to  dilapi- 
^^  dations  to  buildings :  Sellers  v.  Lawrence,  (1)  In  note  (a)  to 
^j^jj^^  Wheatley  v.  Lane  (2),  it  is  said :  "  Formerly  it  was  doubted  whether 
any  action  at  law  would  lie  for  dilapidations,  even  by  a  succeeding 
rector,  &c.,  against  his  predecessor,  who  had  vacated  by  cession  or 
otherwise ;  but  this  point  was  determined  in  Jones  y.  HUl  (3) ;  see 
also  Baddife  y.  D'Oyly  (4) ;  and  the.  temporal  courts  having  once 
taken  cognizance  of  such  matters,  it  would  seem  that  the  action 
was  considered  to  lie  against  the  executors  of  a  deceased  rector, 
&c,  irom  the  necessity  of  the  thing ;  and  it  is  at  this  day  of  com- 
mon occurrence :  Y(ywng  v.  Mmhy  (5)  ;  Wise  y.  Metcalfe  (6)  ; 
Percival  v.  Cooke  (7) ;  Bird  v.  Bdphr  (8) 

[MoNTAOUE  Smith,  J.  In  Bishop  of  Salisbury's  Case  (9),  "  it  was 
holden  that»  if  a  bishop,  parson,  or  other  ecclesiastical  person  do 
cut  down  trees  upon  the  lands,  unless  it  be  for  reparations  of  their 
ecclesiastical  houses,  and  do  or  suffer  to  be  done  any  dilapidations, 
they  may  be  pimished  for  the  same  in  the  Ecclesiastical  courts  and 
a  prohibition  will  not  lie  in  the  case ;  and  that  the  same  is  a  good 
cause  of  deprivation  of  them  of  their  ecdesiastial  livings  and 
dignities.  But  yet  for  such  wastes  done  they  may  be  also 
punished  by  the  common  law,  if  the  party  will  sue  there :  vide 
2  H.  4,  3."] 

The  case  in  the  Year  Book  2  H.  4,  fo.  3,  is  precisely  the  other 
way,  as  pointed  out  by  Eyre,  C.J.,  in  Jefferson -y.  Bishop  of  Dur- 
ham. (10)  In  Bird  v.  Bdph  (11),  where  it  was  sought  to  make  the 
executors  of  a  deceased  incumbent  liable  for  their  testator's  neglect 
to  cultivate  the  glebe-land  in  a  husbandlike  manner,  the  Court  treat 
it  as  a  novelty,  and  hold  that  there  is  no  authority  for  the  mainte- 
nance of  such  an  action.  If  any  such  duty  as  is  here  insisted 
upon  exists,  it  is  remarkable  that  no  instance  of  an  attempt  to 
enforce  it  is  found  in  any  of  the  earlier  records.  No  trace  of  it 
is  found  in  any  of  the  constitutions  of  the  church  which  defined 

(1)  WiUes,  413.  (7)  2  0.  &  P.  460. 

(2)  1  Wms.  Saund.  216,  b.  (8)  2  Ad.  &  B.778. 

(3)  3  Lev.  268.  (9)  Godb.  259. 

(4)  2  T.  R.  630.  (10)  1  B.  &  P.  105, 122, 

(5)  4  M.  <fe  S.  183.  (11)  4  B.  <fe  Ad.  826. 

(6)  10  B.  &  C.  299. 
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the  duties  of  ecclesiastical  persons.  The  statements  in  Stephen's  1868 
EccL  Statutes,  424^  n.  5,  Gibson's  Codex,  751,  and  Degge's  Parson's  bom 
Counsellor,  a  8,  pp.  89  et  seq.,  are  all  directed  to  restoring  that  ^^^jjwat. 
^hich  is  out  of  order,  and  therefore  point  at  something  that  is 
<»pable  of  reparation.  Actions  at  law  for  dilapidations  were  pro- 
bably introduced  about  the  time  of  the  conflict  which  ended  in  the 
Beformation ;  the  precedents  in  Levinz  go  back  to  18  Hen.  8; 
though  it  was  some  time  before  the  ex{>eriment  was  successful : 
see  the  judgment  of  the  Court  of  Queen's  Bench  in  Mason  y. 
Ijambert.  (1)  It  is  true  that  dilapidations  are  stated  by  Degge  to 
include  all  waste  of  the  woods  or  lands  of  the  church  in  Degge's 
Parson's  Counsellor,  pp.  89,  93.  But  the  authorities  cited  are 
Tear  Book,  20  H.  6,  fo.  46.  a.;  3  Inst  204;  Year  Book,  2  H.  4, 
fo.  3.  b.;  Irt/orcTs  Case  (2);  and  the  Year  Books,  29  E.  3, 
fo.  16.  a.,  and  9  E.  4,  fo.  34.  a,  and  none  of  these  authorities 
justifies  the  text  Gibson  is  in  like  manner  not  borne  out  by  the 
authorities  he  quotes.  He  refers  to  Degge  as  ^*  the  first  writer  who 
advanced  the  notion  of  an  action  upon  the  case  in  the  temporal 
courts  for  dilapidations"  (p.  753,  n.  t);  and  he  goes  on  to  say 
(p.  753,  n.  X.),  referring  to  13  Eliz.  c.  10, — "  This  statute,  in  the  par- 
ticular case  of  a  fraudulent  conyeyance,  seems  at  first  sight  to  limit 
the  suit  to  the  dilapidations  that  have  grown  in  the  time  of  the  last 
incumbent ;  which  (in  case  his  predecessor  did  also  leave  dilapida- 
tions and  die  insolvent)  cannot  be  known  but  by  a  regular  survey 
of  the  defects  at  his  first  coming  in,  that  thereby  the  respective 
dilapidations  of  the  two  predecessors  may  be  distinguished.  But 
in  other  cases,  the  last  incumbent^  or  his  executors,  are  chargeable 
with  the  whole  dilapidations,  in  whose  time  soever  they  have 
grown;  and,  agreeably  to  the  general  rule  may  this  statute  also 
be  well  interpreted  so  as  to  make  the  present  clause  (hy  his  fact  or 
defauU)  to  be  exclusive  not  of  dilapidations  which  have  grown  in 
the  time  of  the  predecessors  to  the  deceased^  but  of  such  as  may 
have  grown  between  the  time  of  his  decease  and  the  prosecution 
for  them ;  that  is,  either  in  the  time  of  the  vacation  of  the  bene- 
fice, or  since  the  time  of  the  present  incumbent."  That  would  lead 
in  the  case  of  waste  to  the  lands  such  as  that  now  Iq  question, 

(1)  12  Q.  B.  795,  800;  17  L.  J.  (Q.  B.)  366. 
(2)  11  Co.  Rep.  49,  b. 


662  OOUBT  OF  COMMON  PLEAS,  [L.  ^ 


to  this  intolerable  hardship,  that,  inasmuch  as  the  land  cannot  be 
Boss       restored,  each  successor  of  the  present  incumbent  would  be  bomid 


Ad^.     *o«^«- 


[BoviLL,  C. J.  Have  you'  found  any  precedent  of  the  fonn  of 
pleadings  in  the  Ecclesiastical  court?] 

No.  (1)  But  a  case  is  cited,  arguendo,  in  Bishop  of  SX.  Davids  t. 
Lucy  (2),  of  Dr.  Wood,  Bishop  of  Lichfield  and  Coventry,  1687, 
who  was  suspended  by  Archbishop  Sancroft  for  dilapidations,  and 
the  profits  of  his  bishopric  were  sequestered,  and  the  episcopal 
palace  built  out  of  them.  That  shews  what  the  remedy  was.  In 
Lyndwood's  Frovinciale,  p.  253,  in  the  gloss  on  the  constitution  of 
Simon  Mepham,  is  the  largest  statement  to  be  found  of  the  lialality 
in  this  respect.  Li  Oibson,  p.  1498,  is  given  a  form  of  a  comnds- 
sion  issued  by  an  archbishop  to  inquire  into  defects  in  the  manors, 
&C.,  of  a  deceased  bishop ;  and  it  is  limited  to  **  Defectus  notabiles, 
reparatione  necessaria  indigentes,  in  maneriis,  domibns,  muris, 
dausuris,  ecclesiis,  cancellis,  locisque,  libris,  et  omamentis  eodesi' 
asticis,  ac  rebus  aliis  episcopatfis."  This  was  an  attempt  to  impose 
upon  the  representatives  of  a  deceased  incumbent  a  liability  larger 
than  there  is  any  trace  of  in  the  books;  for,  the  charge  was  that 
their  testator  had  not  discovered  and  sued  for  a  wrong  done  by  his 
predecessor.  Liability  to  obtain  compensation  from  the  preceding 
incumbent  by  reason  of  his  having  died  insolvent,  or  the  like,  is 
stated  in  Conset's  Eccl.  Law  (3),  3rd  ed.  363,  to  be  a  snfficieiit 
excuse  in  a  case  of  this  sort,  provided  the  last  incumbent  is  shewn 
to  have  laid  out  a  sufficient  sum  in  necessary  repairs.  The  resolt 
seems  to  be  that  every  incumbent  is  bound  to  use  reasonable  care 
to  transmit  the  demesnes  of  the  church  unimpaired  to  his  successor. 
Li  Duke  of  Marlborough  v.  8t.  John  (4),  Yice-ChanoeUor  Parker, 
following  a  case  of  Knight  v.  Modey  (5),  in  a  suit  by  the  patron, 
held  that  account  will  not  he  for  dilapidations.  With  respect  to 
Hvmiley  v.  Bussdl  (6),  there  is  some  confusion  in  the  report  of  the 

(1)  WiUs,  on  a  subsequent  day,  re-      in  Curiis  Ecclealasticis. 
ferred  the  Court  to  Oughton's  Ordo         (4)  5DeG.&S.174. 
Judiciorum,  vol.  2,  pp.  24,  33,  where         (5)  Amhl.  175. 

such  a  precedent  is  to  be  found.  (6)  13  Q.  B.  572 ;    18  L.  J.  (Q.a) 

(2)  12  Mod.  237.  239. 

(3)  A  translation  of  Clarke's  Praxis 
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facts  relating  to  the  seoond  count  which  renders  it  of  little  authority        1868 
on  the  point  now  before  the  Court.  Bom 

Cur.  adv.  vua.        ^^ 

July  4.  The  judgment  of  the  Court  (Bovill,  C.J.,  Byles, 
Keating,  and  Montague  Smith,  JJ.)  was  delivered  by 

Btles,  J.  This  was  an  action  brought  against  the  personal 
representatiye  of  the  Rev.  James  Adcock,  deceased,  rector  of  the 
parish  of  Oreetham,  in  the  county  of  Lincoln,  for  dilapidations  by 
himself  and  his  predecessors. 

The  declaration  alleged,  in  substance,  that  before  James  Adcock's 
death,  large  quantities  of  the  gravel,  earth,  and  soil  of  the  glebe 
had  been  wrongfully  dug  and  carried  away,  and  remained  unre- 
stored  at  his  death ;  that  pits  and  holes  had  been  there  dug,  and 
the  soil  removed ;  that  wilful  waste  had  been  committed ;  and  that 
the  glebe  lands  at  his  death  were  and  still  remained  out  of  repair, 
dilapidated,  and  wasted*    No  objection  was  taken  to  the  declaration. 

The  plea  on  which  the  question  arose  was  a  plea  denying  that 
the  glebe  lands  were  wasted,  &a,  as  alleged. 

The  facts  were  in  substance  these : — ^In  the  year  1793  a  Local 
Inclosure  Act  was  passed.  By  the  inclosure  award,  made  in  1795, 
a  gravel-pit  situate  in  the  glebe,  or  adjoining  thereto,  was  duly  set 
out  for  the  use  of  the  parish.  After  the  award,  the  surveyors  had 
for  some  years  exceeded  the  limits  of  the  pit,  by  digging  on  the 
glebe.  Of  these  trespasses  Mr.  Adcock,  the  deceased  incumbent, 
had  had  no  notice,  and  was  entirely  ignorant  of  them.  Fart  of 
them  had  been  committed  in  Mr.  Adcock's  time,  viz.  from  Decem- 
ber, 1849,  to  May,  1863 :  but  the  greater  part  had  been  committed 
during  the  incumbencies  of  his  four  predecessors.  The  jury  returned 
a  verdict  for  the  plaintiffs,  damages  1602.,  finding  that  60^  of  the 
damage  had  been  done  in  the  time  of  the  last  incumbent^  Mr. 
Adcock,  and  lOOZ.  in  the  time  of  his  said  four  predecessors.  The 
defendant  had  leave  to  move  to  enter  the  verdict  for  himself,  or  to 
reduce  it  to  the  sum  of  602.  The  only  contention  before  us  was 
whether  upon  this  evidence  the  defendant  was  liable. 

Two  questions,  therefore,  arise, — ^first,  whether  the  defendant, 
the  administrator  of  Mr.  Adcock,  the  last  incumbent,  be  liable  in 
this  action  for  the  gravel  dug  in  Mr.  Adcock's  own  time, — and. 
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1868  secondly,  whether  he  be  liable  for  gravel  ^ug  during  the  incom- 
B068  bencies  of  Mr.  Adcock's  predecessorft,  immediate  or  remote. 
^^  In  considering  these  questions,  it  is  to  be  borne  in  mind  that  the 
inquiry  is  not  whether  a  rector  can  lawfully  commit  or  suffer  such 
waste  as  is  here  charged  and  proved,  but  only  whether  this  adion 
lies  for  that  waste,  at  the  suit  of  his  successor,  against  the  personal 
representative  of  the  deceased.  An  ecclesiastical  corporation  ag- 
gregate, like  a  Dean  and  Chapter,  might,  it  is  said,  at  the  common 
law,  until  restrained  by  statute,  have  committed  waste.  But  it  is 
plain  that  an  ecclesiastical  corporation  sole  having  perpetual  suc- 
cession, like  a  rector  or  vicar,  cannot  at  common  law  commit 
waste.  He  would  be  liable  to  a  suit  in  the  Ecclesiastical  court, 
and  he  mighty  according  to  Lord  Coke,  be  liable  to  a  prohi- 
bition from  a  superior  Court  of  law  (see  the  authorities  in 
Je^ersan  v.  Bishop  of  Bvrham  (1),  where,  however,  this  Court 
refused  to  issue  a  prohibition),  or  he  might  be  restrained  by  in- 
junction in  equity,  or  punished  in  the  Ecclesiastical  court  by 
deprivation.  But,  whether  his  executors  would  be  liable  to  his 
successor  in  this  form  of  action  for  such  an  injury  as  this,  which 
does  not  affect  houses  or  buildings,  or  the  chancel  of  the  church, 
or  walls,  or  fences,  and  is  an  injury  which  cannot  be  made  good 
by  any  expenditure  of  the  succeeding  incumbent,  is  a  very  different 
question. 

Serious  and  singular  consequences  might  follow  if  the  remedy 
were  extended  beyond  the  antient  limits,  of  non-repair  to  build- 
ings and  fences,  and  the  executors  of  the  deceased  incumbent  were 
made  liable  for  every  species  of  voluntary  or  permissive  waste  com- 
mitted or  suffered  by  their  testator  or  his  predecessors.  We  ma 
suppose  the  case  of  a  prebendary  or  roctor  in  a  rich  mining  county, 
like  Durham  or  Cornwall.  On  his  decease,  his  executors,  if  the 
remedy  were  extended  to  aU  sorts  of  waste,  would  be  liable  not 
only  for  coals  or  copper  raised  in  his  own  time,  without  his  permis- 
sion or  knowledge,  firom  mines  extending  (without  his  knowledge) 
under  the  glebe ;  but  they  would  also  be  liable  for  the  coals  or 
copper  so  abstracted  by  or  from  any  number  of  his  predecessors. 
The  statutes  of  limitations  would  afford  imperfect  protection,  where 
therQ  is  a  change  and  succession  of  incumbents,  because  the  neglect 

(1)  1 B.  &  P.  105. 


V. 

Adoogk. 
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of  a  prior  incninbent  to  sue  his  predeiiessor  is  no  answer  in  the  1868 
case  of  permissive  and  oontinning  waste.  Moreover,  in  cases  where  ^^ 
the  complaint  is  the  digging  of  minerals,  the  application  of  the 
damages  to  the  repair  of  the  injury  inflicted  or  permitted,  is  im- 
possible. 

From  this  impossibility  flows  another  consequence :  the  measure 
of  damage  is  wanting.  That  measure  is,  as  we  shall  presently  see, 
the  cost  of  effecting  the  repairs.  But^  in  the  cases  just  mentioned, 
and  in  the  case  now  before  us,  repair  or  restitution  being  impos- 
sible, no  measure  of  damages  seems  to  be  left  but  the  value  of  the 
coals  or  copper  or  graveL  Can  that  value  be  the  proper  measure 
of  the  damages  inflicted  on  the  successor  ?  Is  the  successor  to 
capitalize  and  appropriate  to  his  own  use  a  value  of  which  upon  his 
own  hypothesis  he  could  not  have  enjoyed  even  the  usufruct  ? 

Again^  if  the  mines  were  open  when  his  predecessor  abstracted 
a  portion  of  the  minerals,  and  the  bulk  remains,  then,  if  that 
working  were  lawful,  he  can  do  the  same,  and  no  action  lies ;  but, 
if  that  working  were  unlawful,  then  it  is  no  injury  to  him,  for,  the 
successor  could  not  have  worked  the  mines,  even  if  that  previous 
working  had  not  taken  place.  Indeed,  if  the  predecessor  had 
opened  the  mines  for  the  first  time,  that^  according  to  Lord 
Hardwicke  in  Knight  v.  Modey  (1),  might  have  been  a  benefit  to 
the  successor ;  for,  the  mines  being  already  opened,  the  successor 
might  have  worked  mines  which  he  could  not  otherwise  have 
worked  at  all. 

To  avoid  such  consequences  as  these,  we  ought  to  inquire  very 
carefidly  into  the  origin  and  extent  of  the  liability  of  the  executors 
of  a  deceased  incumbent.  The  reason  and  the  extent  of  their 
liability  must  be  sought  in  the  historical  sources  from  which  that 
liability  originally  proceeded. 

The  earliest  provision  on  this  subject  with  which  we  are  ac- 
quainted, is  to  be  found  in  the  Provincial  Constitution  of  Edmund 
Archbishop  of  Canterbury,  21  Hen.  3,  in  the  year  1238:  "Si 
rector  alicujus  ecclesisB  decedens  domes  ecclesisQ  reliquerit  dimtas 
vel  niinosas,  de  bonis  ejus  ecclesiasticis  tanta  portio  dedueaiur  que& 
suffiGiat  ad  reparandum  hsee,  et  ad  alios  defectus  ecclesise  supplen- 
dos:"  Lyndwood,  Lib.  HI.  tit.  27,  p.  250. 

(1)   Amb.175. 
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1868  Cardinal  Othobon,  then  legate  of  the  Holy  See  in  Englaiid 

5oIb8  (^"^^  afterwards  Pope  Adrian  V.),  appears  to  have  conyened  an 
j^j^^^^j^  Anglican  Council,  which  assembled  in  St.  Paul's  cathedral,  in 
London,  April,  1269  (52  Hen.  3).  At  this  council  were  present 
the  Archbishops  of  Canterbury  and  York,  the  bishops,  abbots, 
priors,  archdeacons,  and  other  ecclesiastical  dignitaries :  See  the 
proceedings  at  length  in  Lyndwood,  Constitutiones  Legatinse, 
p.  112.  One  of  the  constitutions  or  statutes  of  this  assembly  re- 
lates to  ecclesiastical  buildings,  and  is  thus  headed,  p.  112, — ^''De 
domibus  ecdesiarum  refidendis."  It  is  preceded  by  a  summary 
which  commences  in  these  words :  ^DcmusdaBdiJiGiahenie&cioijm 
a  beneficiatis  eorum  ezpensis  reparentur."  The  constitution  itself 
begins  by  reciting  the  mischief  and  censuring  the  ararioe  of 
those  who,  though  they  receive  the  profits  of  their  benefices, 
neglect  the  repair  of  the  houses  and  other  buildings  thereon ;  and 
then  proceeds  to  enact  as  follows :  ^*  Statuimus  et  prcecipimus  nt 
universi  derici  suorum  beneficiorum  domes  et  cietera  »diGcia 
prout  indiguerint  reficere  studeant  condecenter,  ad  quod  per 
episcopos  sues  vel  archidiaconos  solicite  moneantur.  Si  quis  vero 
post  episcopi  vel  archidiaconi  monitionem  per  duos  menses  id 
facere  cessaverit,  extunc  episcopus  istius  clerici  sumptibus  id  fieri 
feusiat  diligenter  de  fructibus  ipsius  ecdesisd  et  beneficii,  pnesentis 
auctoritate  statuti,  tantum  acdpi  £ftdens  quantum  ad  refectionem 
hujusmodi  sufKciat  peragendam.'*  » 

It  is  plain,  from  these  antient  authorities,  that  the  mischief  to 
be  remedied  was  the  dilapidation  of  houses  and  buildings ;  and  the 
remedy  was  the  enforced  expenditure  by  the  o£fending  incumbent, 
if  still  living,  of  so  much  as  would  put  the  buildings  into  repair. 

Hence  arose  the  action  at  law  against  the  preceding  incum- 
bent, if  he  had  vacated  the  benefice  by  promotion  or  otherwise, 
and  were  still  living. 

At  one  time,  in  conformity  with  the  principles  of  the  comm(Hi 
law,  it  seems  to  have  been  considered  that  such  an  action  as  the 
present  would  not  lie  against  the  executors  of  a  deceased  incum- 
bent :  "  Et  al  common  ley  ceo  ne  fuit  q'un  action  personel,  qud  per 
le  mort  d'un  person  est  ale  a  touts  jours :"  Year  Book,  2  H.  4,  fix  3, 
pi.  7.  Precedents,  however,  of  this  form  of  action  more  than  three 
centuries  old  exist.    Still  it  has  been  often  called  an  anomalous 
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actioDy  and  soch  it  undoubtedly  is ;  for,  it  makes  executors  liable        IMS 
for  a  tort  of  their  testator,  which  at  coninHm  hiw  oonld  not  be.       Boas 
and  liable  moreoyer  to  a  person  to  whom  the  testator  was  not     aooooc 
liable  in  his  life-time;  see  1  Wnu  Sannd.  216b,  n.  (a),  observing 
on  a  dictum  of  WiUes,  C.  J.,  in  Setters  y.  Launrmcs  (I),  attempting 
to  acconnt  for  this  action.    We  cannot,  therefore,  safely  decide 
on  general  principles  when  this  action  lies  or  does  not  lie ;  but 
must  be  goided  by  the  precedents  as  well  as  by  the  particular 
mischief  to  which  we  have  already  adverted,  and  to  remedy  which 
alone  this  form  of  action  was  introduced. 

The  earliest  precedents  with  which  we  are  acquainted  appear  to 
be  among  the  rolls  of  this  Court.  One  of  them  is  as  early  as 
18  Hen.  7.  Another  is  15  Hen«  8,  roll  306.  The  translation  of  the 
latter  is  to  be  found  in  Heme's  Pleader,  136,  published  in  the  time 
of  the  Commonwealth  (1657).  The  law  and  custom  of  the  realm 
binding  on  the  incumbents  is  there  stated  to  be  an  obligation  to 
repair  all  and  singular  the  hou9e$  and  buUdings^  and,  if  they  do 
not)  then  their  executors  to  satisfy  all  such  sums  of  money  as  by 
the  successor  shall  he  expended  or  paid  for  the  neeesea/ry  repair  or 
rebuilding. 

The  precedents  from  which  the  more  modem  English  precedents 
appear  to  be  taken  and  translated  are,  the  forms  of  the  dedaiation  in 
two  cases  in  1  Lutwyche,  pp.  115, 116,  in  which  latter  the  custom  is 
thus  stated :  *^  Secundum  legem  et  consuetudinem  Angliae,  rectores 
et  vicarii  omnes  et  singulas  domos  et  aedificia  reparare  et  susten- 
tare  ac  ea  successoribus  suis  reparata  et  sustentata  demitteie  et 
relinquere  teneantur :"  and  the  extent  of  the  obligation  is  laid 
thus, — to  pay  ^  tantam  pecuniie  summam  quantam  pro  reparatione 
aut  necessaria  re-edificatione  hujusmodi  domorum  et  ledifidorum 
expendi  aut  solvi  suffidet** 

These  precedents  have  been  jusUy  regarded  as  declaring  the 
law.  They  have  been  used  to  shew  against  whom  an  action  lies, 
eg.,  that  it  lies  at  the  suit  of  the  successor  against  the  executors 
of  a  deceased  prebendary, — Baddife  ▼.  JD'OyUy  (2), — and  they  are 
not  less  useful  to  shew  for  what  sort  of  waste  the  action  lies, 
''domos  et  sedificia,"  &q.  ;  and  this  they  do  doubly,  by  specifying 
not  only  that  the  dilapidations  are  the  dilapidations  of  buildings 
(l)Wmct,42U  (2)2T.R.63a 
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1868  or  erections  which  can  be  repaired,  but  farther  by  stating  how  the 
Bo«  damages  are  to  be  measured,  viz.  by  the  cost  of  repairs,  and  how 
Adwok.  *^®y  ^^^  ^  ^  applied,  viz.  in  the  actual  repair  of  the  roinons  or 
dilapidated  buildings. 

We  are  not  aware  of  any  antient  precedent  or  decision  extending 
the  liability  of  the  executors  of  a  deceased  incumbent  to  any 
species  of  waste  beyond  dilapidations  of  the  house,  the  chanoel, 
or  other  buildings  or  fences  of  the  benefice.  And,  in  modem 
times,  it  has  been  held  by  the  C!ourt  of  Queen's  Bench,  in  Bird  v. 
Bdph  (1),  that  the  action  will  not  lie  for  mismanagement  or  mis- 
cultivation  of  the  ecclesiastical  property  by  the  deceased  incum- 
bent :  and  this  decision  was  confirmed  in  the  judgment  of  the  some 
Court  in  Huntley  v.  Bussdl.  (2) 

Some  authorities,  nevertheless,  have  been  relied  on  in  support 
of  the  present  action. 

The  Bishop  of  Saliabwrifs  Case  (3)  has  been  cited  to  shew  that 
this  action  lies  for  cutting  timber.  But  that  case  refers  to  the 
jurisdiction  of  the  Ecclesiastical  court,  and  shews  that  the  offender 
may  be  punished  there,  even  to  the  extent  of  deprivation.  And, 
though  the  reporter  adds  that  the  ofiender  may  be  punished  at  the 
common  law,  yet  the  authority  cited.  Year  Book,  2  H.  4,  fo.  3, 
so  fieur  from  proving  the  position,  shews  that  at  that  time  this  action 
did  not  lie  at  all  after  the  death  of  the  incumbent. 

Degge's  Parson's  Counsellor,  c.  8,  was  referred  to :  but  it  does 
not  shew  that  an  action  lies  in  a  case  like  the  present. 

A  passage  was  cited  £rom  Gibson's  Codex,  to  shew  that  this 
action  may  lie  against  the  executors  of  a  deceased  incumbent  for 
cutting  down  trees.  But  the  authorities  in  the  margin  do  not 
support  the  position.  Besides,  in  Tyrwhitt's  and  Phillimore's 
editions  of  Bum's  Ecclesiastical  Law,  to  this  passage  from  Gibson 
is  appended  a  note  referring  to  Hill's  MSS. :  and  we  collect  from 
that  note  that  he  doubted  the  accuracy  of  Gibson's  statement  as  to 
this  action  lying  for  cutting  down  trees.  The  opinion  of  Bishop 
Gibson,  who,  though  an  indefatigable  compiler,  was  not  a  lawyer 
by  education  or  profession,  weighs  little  against  the  doubt  of  so 
profound  a  lawyer  as  Mr.  Serjt.  Hill. 

(1)  4  B.  &  Ad.  826.  (2)  13  Q.  B.  572,  590 ;  18  L.  J.  (Q.B.)  239. 

(8)  Godb.  259. 
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The  case  of  Kniffht  ▼.  Mcdey  (1)  was  the  case  of  a  bill  by  a  1868 
patron  against  an  incumbent  to  stay  waste  committed  by  digging ' 
stones,  &c\  on  the  glebe.  It  is  no  authority  for  such  an  action  as 
this,  nnder  sach  ciicnmstances  as  the  present;  bat  rather  tends  to 
shew  that  this  action  for  sach  an  injury  is  nnnecessaiy.  Indeed, 
it  should  seem  fix>m  the  authoritiesi,  that  not  only  the  patron,  but 
the  ordinary,  and,  in  case  of  need,  the  Metropolitan,  or  even  the 
Crown,  may  interpose  as  to  any  kind  of  waste  to  ecclesiastical 
property:  Jefferson  ▼.  Bishop  of  Durham  (2) ;  WUher  y.  Dean  and 
Chapter  of  Winchester (3) ;  Hoskins  ▼.  Felherstone  (4);  Dvlce  of 
8t.  JJbans  y.  SkipwUh  (5)  ;  Duke  of  Marlborough  y.  St.  John.  (6) 

The  case  Hwdtey  y.  BusseU  (7)  seems  at  first  sight  a  decision  in 
fayoor  of  the  plaintiff.  But  that  case  is  subject  to  many  obser- 
yations.  The  second  count  of  the  declaration  there  (which  is  the 
only  one  that  touches  the  question  now  before  us)  charged  the 
defendant's  testator  with  excayating  a  grayel-pit»  carrying  away 
the  grayel,  and  not  leyelling  or  sloping  down  the  pits  afterwards. 
The  jury  found  the  damage  for  not  sloping  down  so  much  of  the 
land  as  had  been  excayated  for  priyate  purposes  to  be  5Z.  The 
yery  learned  judge  who  tried  the  cause,  Mr.  Baron  Parke,  told 
the  jury  (8)  *^  that  it  was  questionable  whether  that  omission  could 
be  charged  as  waste  in  the  rector."  Mr.  Justice  Patteson,  in 
deliyering  the  judgment  of  the  Court  of  Queen's  Bench  in  the 
same  case  says  (9) :  ^^  We  do  not  mean  to  hold  that  any  action  could 
be  maintained  in  any  shape  against  the  present  defendants  for  this 
omission.  Such  omission  would  seem  rather  to  be  in  the  nature 
of  a  misfeasance  in  the  management  and  cultiyation  of  the  estate, 
for  which  this  Court  has  already  held,  in  the  case  of  Bird  y. 
Bdph  (10),  that  an  action  will  not  lie  against  the  executors  of  a 
deceased  incumbent."  "  It  is,  howeyer,"  he  adds,  **  unnecessary  to 
determine  the  point  on  the  present  occasion."  This  part  of  the 
judgment  is  strongly  in  fayour  of  the  present  defendant  But  the 
Court  proceed  to  direct  the  verdict  to  be  entered  for  5?.,  as  for  the 

(1)  Amb.  176.  (7)  13  Q.  B.  572;  18  L.  J.  (Q.BO 

(2)  J  B.  &  P.  116, 131.  239. 

(3)  3  Mer.  421.  (8)  13  Q.  B.  at  p.  679. 

(4)  2  Bio.  C.  C.  662.  (9)  13  Q.  B.  at  p.  590 ;   18  L,  J. 

(5)  8  Beav.  354.  (Q.B.)  at  p.  243. 

(6)  5  De  G.  &  S.  174.  (10)  4  B.  &  Ad.  82G. 
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1868  yalue  of  the  gravel  removed.  The  Court  appear  to  have  over- 
Bofls  looked  the  fietct  that  the  jury  had  given  the  51  damages,  not  for 
Ad^ck  ^^  value  of  the  gravel,  but  for  not  sloping  down.  (1 )  And,  as  has 
already  been  observed,  if  the  taking  of  gravel  by  the  preceding 
incumbent  were  unlawful,  then  an  action  at  the  suit  of  his  suc- 
cessor could  not^  under  ordinary  circumstances,  lie  for  so  doing, 
because  the  plaintiff  in  that  action  could  not  have  taken  the  graTel, 
even  if  his  predecessor  had  not  done  so.  Moreover,  in  HunSey 
V.  Bussell  (2),  the  liability  for  gravel  removed  was  fixed  on  the 
defendants  by  the  Oourt^  because  the  lessee  of  the  testator  had  dug 
gravel  for  sale  and  sold  it  fcr  the  first  Hme.  But  the  Court  add, 
as  to  digging  gravel :  ^  If  the  gravel-pits  in  question  had  before 
the  incumbency  of  the  last  incumbent  been  opened  and  used  for 
getting  gravel  for  sale  generally,  we  should  incline  to  the  opinion 
of  Lord  Hardwicke  in  Knight  v.  Modey  (3),  that  the  incumbent 
had  not  committed  waste  by  continuing  so  to  use  them."  In  the 
case  now  before  us,  the  gravel-pits  had  been  opened  and  the 
gravel  carried  away  during  four  previous  incumbencies,  and  used, 
as  we  collect,  for  parish  purposes,  but  not  by  the  incumbents  i 
themselves,  or  even  with  their  knowledge. 

It  is  true  that,  where  this  action  lies,  it  lies  not  merely  for 
voluntary  but  for  permissive  waste,  and  true  also  that  each  incum- 
bent is  liable  for  the  waste  of  his  predecessor.    But  there  is  not 

(1)  13  Q.  B.  678.    It  would  appear  spoil  in  iha  lands  of  or  belongiDg  to 

from  a  oomparisonof  the  head-note  and  their  rectories,  and  alleged  that  waste 

of  the  contemporary  reports  (18  L.  J.  of  the  glehe  had  heen  committed  bj 

(Q.B.)  239 ;  13  Jur.  837 ;  13  L.  T.  626),  defendant's  testator  while  rector.    The 

that  this  is  a  mistake  of  the  reporter,  only  plea  was  a  plea  of  no  waste, 

and  that  the  jnry  really  found  the  6/.  The  castom  as  alleged  was  therefore 

as  the  value  of  the  gravel  removed,  as  admitted ;  and  the  question  whether  the 

stated  in  the  judgment.    The  case  may,  custom  of  England  was  not  confined 

however,  perhaps  be  reconciled  with  to  dilapidations  of  buildings  could  not 

the  principal  case  by  observing  that  have  been  raised  on  that  rule ;  and  the 

in  Huntley  v.  BtuseU^  the  rule  was  to  Goart,  in  making  the  rule  absolute  to 

enter  the    verdict  pursuant  to  leave  enter  the  verdict  for  the  plaintiff,  did 

reserved,  and  not  in  arrest  of  judgment  not,  therefore,  in  any  way  decide  that 

The  second  count,  as  appears  from  the  any  custom  really  existed  which  would 

report  in  the  Law  Journal  (18  L.  J.  have  entitled  him  to  recover  in  such  an 

(Q.B.)  240),  stated  that,  by  the  law  action. 

and  custom  of  England,  the  respective  (2)  13  Q.  B.  572;  18  L.  J.  (Q.B.) 

rectors  of  England  for  the  time  being  239. 

ought  not  to  commit  wilful  waste  or  (3)  Amb.  175.    ^ 
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only  no  evidenoe  to  shew  knowledge  on  ilie  part  of  the  last  incam-       ises 
benty  or  on  the  part  of  any  one  of  his  predecessors,  or  to  shew  any       ^ro^ 
laches  in  either ;  but  we  collect  that,  long  before  the  last  incum-     j^^, 
bency,  it  had  been  an  open  gravel-pit ;  and  therefore,  applying  the 
language  of  the  Court  of  Queen's  Bench  in  Hunttey  y.  BwseU  (1) 
to  this  gravel-pit^  we  doubt  whether  what  has  been  done  or  left 
undone  by  the  last  incumbent,  would,  by  that  Court,  in  any  form 
of  proceeding,  have  been  held  to  amount  to  waste. 

We,  however,  for  the  reasons  already  given,  have  come  to  the 
conclusion  that  this  is  not  such  waste  as  can  be  the  subject  of  (htA 
actum.  • 

As  our  opinion  is  in  favour  of  the  defendant  on  the  first  point* 
viz.  that  he  is  not  liable  in  this  action  for  the  alleged  permissive 
^aste  of  the  last  incumbent,  his  intestate,  so  by  the  stronger  reason 
Yte  hold  that  he  is  not  liable  for  the  like  alleged  waste  in  the  time 
of  the  several  predecessors  of  the  last  incumbent. 

The  rule,  therefore,  to  enter  tke  verdict  for  the  defendant  as  to 

the  whole  amount,  will  be  made  absolute. 

Rule  absolute. 

Attorneys  for  plaintifis :  8coU  dk  Tahourdin. 
Attorneys  for  defendant :  Hughes  &  Sons. 

(1)  13  Q.  B.  572;  18  L.  J.  (Q.B.)  23.9. 
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of  lading 476 

See  Bill  of  Ladikg.    3. 
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Bankruptcy  Act,  1861 167 
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See  Pbescbiption.    2. 
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See  Pbescbiption.    2. 
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APPEAL  under  Common  Law  Procedure  Act,  1854,  ss.  34,  35  ..  ..       591 

See  Negligence.    2. 

ARBITRATION— Amejidment  of  Order  of  Jie/erence^ Order  ^'by  Con" 
sent^ — Omission  qf  Power  to  Amend — Striking  out  Parties,  under 
15  &  16  Vict,  c.  76,  s,  37.]  It  is  not  competent  to  the  Court  to  amend 
an  oi'der  of  reference  which  has  been  drawn  up  "  by  consent,'*  unless 
it  be  made  manifest  that  there  has  been  some  omission  on  the  part 
of  its  officer,  or  that  by  some  accident  or  mistake  the  order  is  not  in 
accordance  with  the  intention  of  the  parties,  or  that  some  fraud  has 
been  practised.  A  con&ent  order  waff' drawn  up  in  a  printed  form 
which  contained  no  power  to  the  arbitrator  to  amend : — Held,  that 
the  order  could  not  be  amended  by  inserting  therein  a  power  to 
amend.    The  plaintiff  sued  A.,  B.,  and  C,  upon  a  joint  contract,  and 
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after  plea  entered  a  nolle  proeeqni  as  to  B.  and  C,  and,  failing  to 
prove  a  joint  contract  by  the  three,  sought  to  amend  the  record  by 
striking  out  of  it  the  names  of  B.  and  G. : — Held,  per  Bovill,  G.J.,  not 
an  amendment  warranted  by  s.  37  of  the  Common  Law  Procedure 
Act,  1852. 
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ATTORNEY  for  the  party  in  a  county  court  under  15  &  16  Vict.  c.  54, 
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See  Bankbuftcy.    8. 

AVERAGE,  GENERAL,  how  calculated 375 

See  Mabine  Insurance.    2. 

AWARD,  costs  on 36 

Sec  Costs.    2. 

BANKRUPT  ACT,  1849,  s.  125,  reputed  ownership  of  a  chose  in  action        334 
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3. ,  s.  149,  application  of,  to  deeds  under  Bankruptcy 

Act,  1861 594 

See  Landlobd  and  Tenant.    1. 

BANKRUPTCY— DwcAar^re  of  Debtor  out  of  Custody— OosU.']  An  order 
of  discharge  in  bankruptey  does  not  protect  from  arrest  for  the  costs 
of  an  action  in  which  juc^ment  has  been  signed  after  the  bankruptcy, 
even  if  the  debt  recovered  in  the  action  has  been  proved  for  under 
the  bankruptey. 

Maughan  v.  Vinesbebq 318- 


,  Reputed  Oumership  under  12  <fe  13  Vict.  e.  106, «,  125 

—Debt  or  Chose  in  Action,]    R  contracted  to  supply  meat  to  a  lunatic 
asylum ;  but,  being  unable  to  carry  out  the  contract^  assigned  it  to 
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H^  who  delivered  his  own  meat,  bat  in  R.'s  name,  the  governing  body 
of  the  asylum  having  no  notice  of  the  assignment,  and  not  being 
aware  that  the  contract  was  not  being  performed  by  R.  The  contract 
having  been  put  an  end  to  by  notice  from  the  committee  of  visitors  of 
the  asylum,  and  R.  having  become  bankrupt^  the  assignee  under  the 
bankruptcy  claimed  the  sum  then  due  for  meat  supplied  as  being 
**  goods  and  chattels  **  in  the  possession,  order,  or  disposition  of  R.  at 
the  time  of  his  bankruptcy,  as  reputed  owner,  with  the  consent  and 
permission  of  H.,  the  true  owner,  within  the  125ih  section  of  the 
Bankrupt  Act,  1849, 12  &  13  Vict.  c.  106:— JJeW,  by  Bovill,  CJ., 
Byles  and  Keating,  JJ.,  that  the  debt  in  question  was  within  the 
Older  and  disposition  clause,  and  passed  to  the  assignee ;  but  that  the 
latter  could  not  avail  himself  of  his  right  thereto  without  an  order 
from  the  Court  of  Bankruptcy  to  sell, — a  permission  to  sue  for  the 
debt  not  being  sufficient  for  that  purpose.  Edd,  by  Willes,  J.,  that, 
the  meat  never  having  been  in  R.'s  possession,  the  debt  which  resulted 
from  the  supply  to  the  asylum  (though  apparently  by  R.)  was  not  a 
debt  in  his  possession,  order,  or  disposition  at  the  time  of  his  bank- 
ruptcy with  the  consent  of  the  true  owner. 

CooKE,  AssiONEE  OF  Reab,  ▲  Bankbuft,  v»  Hxmmino         ..       334 

.  BANKRUPTCY— Afu/MflZ  CrtdiU^Bankrupt  Act,  1849  (12  A  13  Vict, 
e.  106),  ».  171 — Authority  to  collect  Money,']  The  plaintiffs  were  in 
the  habit  of  drawing  bills  upon  merchants  in  Bombay,  and  handing 
them  to  the  defendants,  bankers  in  London,  for  collection  by  the 
defendants'  Bombay  branch,  the  proceeds  when  received  being  re- 
mitted by  the  Bombay  branch  to  the  plaintiffs  through  the  defendants' 
house  in  London.  The  plaintifia  executed  a  deed  of  insi)ectorship 
under  the  Bankruptcy  Act,  1861,  the  defendants  then  having  in  their 
hands  32482.  of  the  plaintiffs',  the  proceeds  of  bills  collected  in  Bom- 
bay. At  the  same  date  the  plaintiffs  were  indebted  to  the  defendants 
on  certain  bills  of  exchancre  in  the  sum  of  8335Z. : — Held,  a  case  of 
mutual  credit  within  s.  171  of  the  Bankrupt  Act,  1849.  Young  v. 
Bank  of  Bengal  (1  Moo.  P.  C.  150),  distinguished. 

Naoboji  AiiD  Akother  V,  The  Chartered  Bakk  of  1»dia     ..       444 
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BANKRUPTCY  ACT,  1861  (24  &  25  Vict.  c.  134),  s.  198— CompoM^uw 
Deei— Certificate  qf  Registration—Right  of  Debtor  to  he  Rdeasedfrom 
Custody,']  A.  was  taken  into  custody  under  a  ca.  sa.  after  having 
executed  a  composition  deed,  and  obtained  a  certificate  of  protection 
and  discharge  under  the  provisions  of  the  Bankruptcy  Act,  1861, 
8. 198.  The  deed,  though  good  upon  the  face  of  it,  was  invalid,  and 
notice  of  its  invalidity  was  given  to  the  sheriff: — Held,  that  the  sheriff 
was  bound,  notwithstanding  such  notice,  to  release  A.  out  of  custody 
on  the  production  of  the  certificate. 

Ames  v,  CoIiNaghi  ..         359 

2. ^,8.  192  — Evidence.] 

Upon  a  plea  of  composition  and  release  under  s.  192  of  the  Bankruptcy 
Act,  1861  :—Hdd,  that  the  production  of  the  deed  and  certificate  of 
registration,  and  sealed  copies  of  the  affidavits  required  by  s.  192  and 
by  the  General  Rules  of  1862,  will  not  dispense  with  proof  that  a 
majority  in  number  representii:^  three-fourths  in  value  of  the  creditors 
of  101,  and  upwards  have  in  writing  assented  to  or  approved  of  the 
deed. 

Bramble  ahd  Another  v.  Moss 458 

3  H  2  2 
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3.  BANKRUPTCY  ACT,  1861  (24  &  25  Vict.  c.  134),  B.  192— C^iwi^uwt 

Deed — Joint  and  separcUe  Creditors — Fleading-^Departure.']  To  an 
action  on  a  promissory  note,  the  defendants  James  and  Frances  pleaded 
a  deed  under  s.  192  of  the  Bankruptcy  Act,  1861,  whereby,  after 
reciting  that  they  had  carried  on  business  in  partnership,  all  their 
property  was  assigned  to  trustees  in  trust  to  pay  a  composition  to  the 
joint  creditors  of  the  two  and  to  the  separate  creditors  of  James ;  and 
the  plea  averred  that  the  requisite  majority  in  number  and  value  of 
the  joint  creditors  of  the  two  defendants  and  of  the  separate  creditors 
of  James  had  assented  to  the  deed ;  that  there  were  no  separate  cre- 
ditors of  Frances ;  and  that  all  things  had  been  done  to  make  the  deed 
binding  on  all  tlie  creditors.  The  plaintiffs  replied,  setting  out  the 
promissory  note  declared  on,  which  was  the  joint  and  several  note  of 
the  two  defendants^— the  defendants  rejoined  that  the  note  was  given 
on  account  of  and  by  way  of  security  for  a  debt  due  to  ike  plamtiffs 
from  the  defendants  jointly.  On  demurrers  to  the  pleas  and  replica- 
tions and  rejoinders  respectively : — Held,  by  Byles,  Keating,  and  Mon- 
tague Smith,  JJ.  (Bovill,  C J.,  dissenting),  that,  Uiere  being  no  sepa- 
rate creditor  of  Frances  distinct  from  the  joint  creditors,  but  only  a 
liability  on  her  part  to  be  sued  separately  upon  a  note  given  by  way 
of  securify  for  a  joint  debt,  the  deed,  which  discharged  the  joint  debt, 
necessarily  dischai^ed  the  several  liability  also.  Edd^  by  Bovill,  C J., 
that  the  effect  of  tne  note  being  to  create  a  separate  legal  debt  on  the 
part  of  Frances,  the  deed  was  no  discharge  as  to  that  debt ;  and  that,  as 
the  deed  did  not  bind  all  the  creditors,  it*  did  not  bind  any  non-assent- 
ing creditors.  Held,  further,  that  the  replication  was  no  departure,  as 
it  did  not  set  up  the  separate  liability  as  the  cause  of  action,  but  only 
for  the  purpose  of  defeating  the  plea,  and  thus  maintaining  the  cause 
of  action  stated  in  the  decls^tion. 

Rdlok  and  Another,  Executors  of  Thomas  Farnoomb,  De- 
ceased, V.  James  Ehart  and  Frances  Exary     ..         ..      546 

4.  ,  unstamped  deed  under,  evidence  for  colla- 
teral purposes      167 

See  Evidence.    1. 

-,  s.  197  594 


See  Landlord  and  Tenant.    1. 

BARBATBY,  construction  of  word,  in  excepted  perils  in  bill  of  lading    ..      476 
See  Bill  of  Lading.    3. 

BILL  OF  EXCHANGE—Zniw^ta  Indorsement  in  France  qf  BUls  drawn 
there  and  accepted  in  England^  A  bill  of  exchange  was  drawn  in 
France  upon  and  accepted  by  the  drawee  in  London,  and  indoreed  in 
France,  but  not  so  as  to  convey  to  the  indorsee  according  to  the  French 
law  any  property  in  or  right  to  sue  upon  the  bill  there  in  his  own 
name  i—Held,  per  Bovill,  C. J.,  and  Willes,  J.  (Montague  Smith,  J., 
dissenting),  that  the  acceptor  was  not  liable  to  an  action  in  this  country 
at  the  suit  of  the  indorsee.  IHmbey  v.  Vignier  (1  Bing.  N.  C.  151), 
and  Lebel  v.  Tucker  (Law  Hep.  8  Q.  B.  77),  discussed. 

Beadlaugh  v.  De  Bin       538 

2.  ,  presumption  as  to  time  of  stamping  foreign     ..      286 
See  Stamp.    1. 

3.  — — ,  the  Statute  of  Limitations  runs  from  the  time 

that  a  cheque  is  paid  by  the  drawee      ••         300 

See  Cheque. 

BILL  OF  LADING— iS^tp  and  Shipping-^Negligence^Onus  tf  Proqf.) 
Goods  were  shipped  on  board  a  steamer  under  a  bill  of  lading  which 
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contained  an  exception  from  liability  for  ''breakage,  leakage,  or 
damage."  The  goods  wesB  found  at  the  end  of  the  voyage  to  be 
injured  by  oiL  It  was  proved  that  there  was  no  oil  in  the  cargo,  but 
that  there  were  two  donkey  engines  on  deck,  near  the  place  where  the 
goods  were  stowed,  in  lubricating  which  oil  was  used ;  there  was  no 
direct  evidence  of  how  the  injury  to  the  goods  occurred.  In  an  action 
against  the  shipowners : — Hdd,  that  the  exception  did  not  protect  the 
shipowners  from  liability  for  damage  accruing  through  the  negligence 
of  then:  servants,  but  that  it  did  &ift  the  onus  of  proof,  aud  that  it 
was  incumbent  upon  the  plaintiffs  to  prove  affirmatively  the  negli- 
gence of  the  defendants'  servants : — Held^  also,  that  the  above  facts 
were  evidence  upon  which  a  jury  were  justified  in  finding  the  exist- 
ence of  negligence. 

Czech  and  Axotheb  v.  The  Genebal  Steam  Navigation 
Company  14 

.  BILL  OF  LADING — Indorsement — Evidence  of  Property  in  the  Goods 
in  Indorsee — 18  &  19  Vict,  c.  Ill,  s.  1.]  In  an  action  upon  a  bill  of 
lading  by  an  indorsee  against  the  shipowners,  for  not  delivering  the 
goods,  the  plaintifif  put  in  the  bill  of  lading,  and  proved  that  the  con- 
signors bad  indorsed  and  delivered  it  to  A.,  and  that  A.  had  indorsed 
and  delivered  it  to  the  plaintiff  for  value  : — Eeld^  evidence  to  go  to 
the  jury  of  such  an  indorsement  and  delivery  of  the  bill  of  lading  as 
to  vest  the  property  in  the  goods  in  the  plaintiff;  and  so  to  transfer  to 
him  the  right  of  action,  under  18  &  19  Vict,  a  111,  s.  1. 

Bbacachi  v.  Tab  Anolo-Egyptian  Navigation  Compakt     ..       190 


-,  Ship  and  Shipping — Construction  —  Exception  of 


Barrcttry  and  Accidents  of  the  Seas,  dhc. —  Negligence  —  Merchant 
Shipping  Act,  1854  (17  &  18  Viet.  c.  104),  ».  299.]  The  plaintiff 
^  shipped  goods  on  board  the  defendants'  vessel,  Black  Prince,  under  a 
bill  of  lading  which  contained  an  exception  of,  amongst  other  things, 
'*  barratry  of  the  master  and  mariners,"  aud  '*  accidents  or  damage  of 
the  seas.**  In  the  course  of  the  voyage  the  Black  Prince,  meeting  a 
vessel  called  the  Araxes  under  circumstances  which  rendered  it  the 
duty  of  the  Black  Prince  to  port  her  helm,  neglected  to  do  so,  and 
the  result  was  that  the  Black  Prince,  with  the  plaintiff's  goods  on 
board,  was  run  down  and  totally  lost : — Held, — affirming  the  judg- 
ment of  the  Common  Pleas, — that  the  conduct  of  the  master,  though 
a  '*  wilful  default "  by  s.  299  of  the  Merchant  Shipping  Act,  1854,  did 
not  amount  to  "  barratry,"  nor  was  the  loss  a  loss  "  by  accidents  or 
damage  of  the  seas,"  within  the  exception  in  the  bill  of  lading.  The 
judge  left  it  to  the  jury  to  say  whether  the  collision  was  caused  by 
the  negligence  of  the  defendants'  crew,  and  whether  there  was  any 
want  of  ordinary  care  on  the  part  of  the  Araxes  by  the  exercise  of 
whick  the  collision  might  have  been  avoided : — Held,  a  proper  direc- 
tion, and  that  he  was  not  bound  to  leave  it  to  them  to  say  whether 
the  persons  in  charge  of  the  Araxes  might  not  have  mitigated  the 
calamity  by  stopping  or  backing  when  they  found  a  collision  inevit- 
able. 

Gbill  v.  The  General  Ikon   Screw   Colijery   Company, 
Limited (Ex.Ch.)      476 

BLANDFORD'S,  lord,  act,  s.  10,  effect  of,  in  vesting  freehold  of  a 

churchyard  ..  ..  ..         ..  107 

See  Churchyard. 

BOND,  effect  of  omission  of  stamp  on,  given  as  security  to  the  master    ..       453 
See  Sheriff.    1. 

BOROUGH  VOTE,  signature  by  stamp  of  notice  of  objection  to,  is  good  28 

See  Parliament. 
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BROKERS,  effect  of  usages  of  Stock  Exchange  upon  contracts  made  tliere 

oy  ••  ••  ••  ••  •■         ••  ••  ••  ••         ••       IXa 

See  Shares.    1. 

BURIAL  ACT,  15  &  16  Vict.  c.  SS-^onsiructum'-Grant  (/  exclusive 
Right  of  Burial — Keeping  Chuve  in  Repair J\  ITie  burial  board  of 
St.  Pancras  granted  to  R.  '^  the  right  and  privilege  of  constructing  a 
private  grave**  in  their  cemetery,  and  "  the  exclusive  right  of  bunal 
and  interment  therein,"  "  to  hold  to  her  in  perpetuity,  for  the  purpose 
of  burial  and  of  erecting  or  placing  therein  a  monument  or  stone ;"  with 
a  proviso  that,  if  such  monument  or  stone  with  the  appurtenances 
should  not  be  kept  in  repair,  according  to  such  regulations  as  should 
be  made  by  the  board  for  the  management  of  the  cemetery,  the  grant 
should  be  void.  R.  constructed  a  grave,  and  placed  a  head-stone  and  a 
kerb  round  it,  and  planted  the  space  with  shrubs  and  flowers : — Eeld^ 
that  it  was  not  competent  to  the  board  by  a  regulation  subsequently 
made  by  them  for  the  management  of  the  cemetery  to  deprive  R.  of 
the  right  of  planting  and  ornamenting  the  grave. 

AsHBT,  Appellant ;  Habbis,  Respondent  ..         ..  ..  ..      523 

GALLS,  set-off  allowed  in  action  for,  on  a  voluntary  winding  up  ..  ..      175 

See  Companies  Act,  1862.    1. 

2.  — — ,  assignment  of,  not  yet  due,  by  a  railway  company  *.         ..      235 

See  Railway  Cohpant.    2. 

3.  — ,  notice  of,  after  change  in  name  of  the  company    ..         ••         ..      407 

See  Companies  Act,  1862.    2. 

CARRIER,  measure  of  damages  in  action  against,  for  non-delivery  of  ma- 
chinery    ..         ..         ••      499 

See  Measube  of  Damages. 


See  Cabbiebs  Act. 


CARRIERS  ACT  (11  Geo.  4,  &  1  Wm.  4,  c.  68),  s.  l—Acceescyries.']  A 
lace  corporal  in  a  gilt  frame,  covered  with  glass,  being  intended  for  an 
exhibition,  was  enclosed  in  a  packing  case,  and  sent,  without  any 
declaration  under  the  Carriers  Act,  by  the  defendants*  railway,  and 
lost:— ITeW,  per  Bovill,  C.J.,  &  Byles,  J.  (Willes,  J.  dubitante^  that 
as  a  matter  of  fact  the  gilt  frame  was  distinct  from  and  not  accessory 
to  the  lace,  and  the  packing  case  accessory  to  both  or  to  the  frune 
only,  and  that  the  carrier  therefore  was  not  protected  by  the  Carriers 
Act  from  liability  as  respected  either  the  gilt  frame  or  the  packing 
case. 

Tbeadwin  V,  The  Gbeat  Eastebn  Railway  Company  ..  '  308 

CASES:— 

Grissell's  Case  (Law  Rep.  1  Ch.  App.  528),  distinguished      ..         ..      175 
See  Companies  Act,  1862.    1 

Lebel  v.  Tucker  (Law  Rep.  3  Q.  B.  77),  discussed 538 

See  Bill  of  Exchange.    1. 

London  and  South  Western  Railway  Company  v.  Reeves  (Law  Rep. 

1  C.  P.  580),  followed 62 

See  TuBNPiKE  Act. 

Potter,  Ex  parte  (34  L.  J.  (Bk.)  46),  questioned         167 

.  See  Evidence.    1. 

Rickett  V,  Metropolitan  Railway  Company  (Law  Rep.  1  H.  L.  175), 
discussed  and  distinguished    ..  ..  ••  ••  ..  ••        82 

See  Railway  Company.    1. 
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OASES  (continued): 

Boberta  v.  Orchard  (2  H.  &  C.  769 ;  33  L.  J.  (Ex.)  65),  exxilaincd  ..       322 
See  False  Imprisokment. 

Trimbey  ».  Vignier  (1  Bing.  N,  C.  151),  diacoased 538 

See  Bill  of  Exchange.    1. 

Yandenbergh  v,  Spooner  (Law  Rep.  1  Ex.  316),  diacusaod    ..         ..         52 
See  FsAUDs,  Statute  of. 

Wensley,  Ex  parte  (1  De  G.  J.  &  S.  273 ;  32  L.  J.  (Bk.)  23),  Mowed      167 
See  Evidence.    1. 

Williams  v.  Cadbury  (Law  Rep.  2  C.  P.  453),  distinguiahed ..         ..       594 

See  Landlord  and  Tenant.    1. 
Young  V.  Bank  of  Bengal  (1  Moo.  P.  C.  C.  150),  distinguished         ..       444 

See  Bankbuftct.    3. 

CERTIPICATEofengineer  for  work  done  on  a  railway 235 

See  Railway  Compant.    2. 

2. of  registration  of  deed  under  Bankruptcy  Act,  1861,  duty 

of  sheriff  on  production  of         ..         ..         ••  ..         ..         ..       359 

See  Bankbuftct  Act,  1861.    1. 
3. for  costs        607 

/SeeCkwTS.    4. 
CHANGE  of  name  of  company         407 

See  Companies  Act,  1862.    2. 

CHARTERPARTY— C'ofMeri«rf«w--jF'tt«  CarffO— Broken  Stowage,'\  By  a 
charterparty  the  merchant  contracted  to  load  ^  a  full  and  complete 
cargo  of  sugar  in  cases,  or  other  lawful  merchandize,  with  sufficient 
ba^  for  broken  stowage,*'  at  a  certain  rate  of  freight  per  ton  for 
sugar,  *^  and  for  other  produce  a  rate  proportionate  to  sugar  in  casks, 
with  sufficient  bags  for  broken  stowage,  agreeably  to  the  custom  of 
the  port  of  loading."  By  the  custom  of  the  loading  port,  a  given 
quantity  of  cotton  was  to  be  taken  as  equal  to  a  ton  of  sugar.  The 
charterer  filled  the  ship  with  cotton,  putting  on  board  a  reasonable 
quantity  of  stone  for  ballast : — Hdd^  that  the  stipulation  for  **  suffi- 
cient bags  (of  sugar)  for  broken  stowage  **  was  only  applicable  to  a 
cargo  of  sugar  in  cases  or  casks,  and  consequently  that  the  engage- 
ment to  ship  a  full  cargo  of  lawful  merchandize  was  performed. 

DucKETT  V.  Satteefield  AND  Another 227 

2.  ,  Demurrage — ^**  Accident^     The  defendant  agreed 

by  charterparty  to  load  the  plaintiff's  ship  with  coal,  in  regular  and 
customary  turn,  "except  in  cases  of  riots,  strikes,  or  any  other  acci- 
dents beyond  his  control "  which  might  prevent  or  delay  her  load- 
ing. To  an  action  for  breach  of  the  above  covenant  in  the  charter- 
puty,  the  defendant  pleaded  that  he  was  prevented  loading  the  vessel 

,  by  a  snowstorm,  which  rendered  it  impossible  to  bring  ue  cargo  to 
the  agr^d  place  of  shipment : — Held,  on  demurrer,  that  a  snowstorm 
was  not  an  "accident "  within  the  meaning  of  the  exception,  and  that 
the  plea  was  bad. 

Fenwick  v.  Schmalz         313 

CHEQUE— ^tC  of  Exchange— Statute  <f  Limitations  (21  Jac.  1,  c  16), 
8.  3 — Loan.']  The  plaintiff  having  agreed  to  lend  the  defendant  a 
sum  of  money,  gave  him  a  cheque  for  the  amount,  which  the  defend- 
ant paid  into  his  bankers,  receiving  credit  for  it.  The  cheque  was  not 
paid  by  the  plaintiff's  bankers  till  some  days  later.  In  an  action  for 
the  money  so  lent :— /TeW,  that  the  Statute  of  Limitations  only  ran 
from  the  time  of  the  payment  of  the  cheque  by  the  plaintifl''s  bankers. 

Garden  v.  Bruce 300 
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Constntction  of  Articles  of  Asaociatum — DUqualiJication 


for  injury  to  property,  limitation  of  time  for  claim  for. 


FAGB 


On  an  application  by  a  jnd^ent  creditor  of  a  company  for  a  scire 
facias  against  a  shareholder,  under  8  Vict  c.  16,  s.  3C,  the  Court  has  a 
discretion  as  to  allowing  the  writ  to  issue. 

Shbimftok  V,  This  Sidmouth  Bailwat  Gomfakt         ..         ..        80 

2.  COMPANY— /8b«re/acuu--C7o7npante<  Clauses  Consdidatum  Act,  1845 
(8  <fc  9  Vict.  c.  16),  s.  Oe— Assets  of  Company.]  The  Court  has  juria- 
diction  under  6  &9  Vict,  a  16,  s.  36,  to  order  a  writ  of  scire  facias  to 
issue  against  a  shareholder  upon  a  judgment  obtained  against  a  com- 
pany, although  there  be  property  of  the  comjjany  which  has  not  been 
tc^en  in  execution,  if  such  property  is  not  sufficient  to  satisfy  the  debt 
of  the  judgment  creditor. 

The  Ilfbacomdb  Railway  CoHPAinr  v.  Lord  Foltikobe        ••       288 


qf  Directors — Secretary,]  By  the  articles  of  association  of  a  joint-stock 
company  it  was  provided  that  any  director  who  should  accept  or  hold 
any  other  office  under  the  company  than  that  of  manager,  should 
thereupon  be  disqualified  from  being  and  should  cease  to  be  a  director. 
A.  had  been  appointed  secretary  at  a  salary,  and  whilst  secretary  he 
was  elected  a  director,  and  appointed  upon  a  committee  to  exercise 
certain  powers  of  the  directors  :  from  the  time  of  his  election  he  re- 
ceived salary  as  a  committee-man,  but  ceased  to  receive  salary  as 
secretary,  though  he  continued  to  perform  all  the  duties  of  the  office  : 
— Heldf  that  A.  did  not  hold  an  "  office  "  under  the  company,  so  as  to 
disqualify  him  from  being  party  as  a  director  to  the  making  of  a  call. 

TflK  Iron  Ship  Coating  Company,  Limitkd,  ».  Blunt  ..         ..      484 

4.  ——,  contract  not  under  seal  by  a  trading  ..  ..         ..       463 

See  Companies  Act,  1862.     3. 

5. :  See  Railway  Company. 

COMPENSATION  for  lands  injuriously  affected  within  Lands  Clauses, 

&c.,  Act,  1845,  and  Railways  Clauses,  &c.,  Act,  1845  ••  ..         82 

See  Railway  Company.    1. 


under  the  Metropolis,  &c.,  Act,  1862    ••         ..         ..         ..         ..       Ill 

See  Metropolis  Management  Amendment  Act,  1862.    1. 

COMPOSITION  DEED  under  Bankruptcy  Act>  1861      .  ..         ..       458 

See  Bankruptcy  Act,  1861.     2. 

COMPULSORY  PILOTAGE,  effect  of  s.  96  of  Thames  Conservancy  Act, 

1857,  upon  liability  of  shipowners        415 

^ee  Thames  Conservancy  Act,  1857. 

CONFLICT  OF  LAWS,  indorsement  in  France  of  English  bill  ..         ..       538 
See  Bill  of  Exchange.    1. 

CONFUSIO  of  liquids  427 

See  Marine  Insurance.    3. 

CONSIDERATION,  right  of  action  on  loss  of  circular  notes  as  for  a  failure 

of 1 

See  Circular  Notes. 

CONSTRUCTION— iJevMC—jFstofe-rotZ—CAiW  in  ventre  sa  Mere.] 
Testator  devised  as  follows :— *'  I  give  and  bequeath  unto  my  dear 
wife,  M.  P.,  all  my  estate  of  land,  situate,  &c.,  for  her  natural  life  ; 
and,  after  her  decease,  I  give  and  bequea^  the  same  unto  my 
daughter,  M.,  wife  of  A.  R.,  to  her  and  her  children  for  ever  J*  At  the 
date  of  the  will  and  of  the  death  of  the  testator,  the  daughter  M.  was 
enceinte  of  a  daughter,  who  was  born  after  the  testator's  death.  She 
had  afterwards  other  children,  who  survived : — Held^ — affirming  the 


k:>ex.  tsss 


i.-:K2  «.  L;?ix  xstv  Onoxs v^J^  CS:-"^        Si 

^  0>XSTLrcn«r*X  cf  aactSrc  in   rHI  cf  I^lizc  itjc:  IiACLl::y  ice 

3L ii  ocTrMTi  fz  Isaae  to  j^t  ill  :axes  in  ncs^isct  « 

Ujcdd=.2SEd^Tc7=JSa       ^  ..  ..  *^  ,.  ..  ^        lii^ 

:xt  MsTBoroLs  Haxagexxstt  AxE^DXEyr  Act,  IS^    JL 

4. cf  rr^nt  oc  uceaot  so  nae  a  }«:ent  ^         ^         —       2Ci 

Sfif  LZTTZKS  Patest. 

5-  of  "scScig;!  btgs  fe  brokea  sSctrAy  *  in  ickmer- 
party         ^      ..  _         :.  „  ..       iiTT 

See  Chastzkpaktt.    1. 

6- of  "xiij  c-ther  aocilents  bfjciid  his  ooctrol^  in  a 

chArter:<irty         ..  .'  ..  ..         "..  „  .,  ..       SIS 

See  CBAXTEZPAsmr.    2. 

7. ot  resoiuui-Q  of  cccipaoiy  respecdng  the  scirKxkr 

<^  shares  ..  ,.  ..  ..  .,    '     .,  ..  „  ,^       407 

Sk  CoxFAXiES  Act,  l&a2.    2. 

8. of  "barratjy  of  master  or  manners,"*  and  "aocs- 

deots  or  damage  of  the  seas,"  iL  a  lill  of  lading  476 

tSet  Box  or  Ladisg.    3L 

9. of  articles  of  association  of  a  cocipinT         ..  ••       484 

See  CoxPAXT.    3. 

10.  ^  the  roaiginal  notesof  a  statute  cannot  be  looked  to 

iu  the,  of  the  act 511 

See  Tenix>b  axd  Pubchaseb.    2. 

IL of  contract  for  sale  of  pobtic-hoose  ..  ••       oil 

See  Vendor  ajsd  Fcbchaseb,    2. 

12.  of  Burial  Act,  15  &  16  Vict*  c.  So  ..  .•       523 

See  Burial  Act. 

13. -~  of  sning  and  labouring  clause  in  policy  of  marine 

insurance  ••         ..  ..  ..         ••  ..  ••         ••         ••       630 

See  Marcsr  Ixsuraxce.    5. 
14s  — ^^— ^— ^—  of  collision  clause  in  policy  of  marine  insurance  ••       030 

See  Mari5B  Insitraxce.    5. 

COlilTRACr^PartiesSi^naiure/or  Self  and  Partners  or  Prmci>i&-. 
Power  qfAUomeyJ]  C.  A  Co.,  merchants  in  Spain,  being  posseased 
of  mines  in  that  country,  gaye  <»ie  J.  a  power  of  attorney  authorising 
him  to  sell  them  for  a  sum  not  less  than  40,000^.,  J.'s  remuneratiou 
being  a  moiety  of  any  sum  he  might  obtain  beyond  that  price.  J.  con- 
tracted to  sell  the  mines  to  the  defendants,  by  an  agreement  which 
professed  to  be  made  "  between  J.,  acting  for  himself  and  also  under 
a  letter  of  attorney  for  and  on  behalf  of  A.,  B.,  and  C,  all  three  of 
them  oo-proprietora  with  him  of  various  mines  in  Spain,  and  carr}'- 
ing  on  business  in  co-partnership  with  him  under  the  style  of  Cv  Jb 
Go.,**  of  the  one  part,  and  the  defendants  of  the  other  port  In  the 
body  of  the  agreement  C.  &  Co.  were  described  as  the  "  vendors,"  and 
there  was  a  stipulation  that  the  mines  were  to  be  delivered  by  the 
veudoTB  to  the  company  with  a  good  title.  The  agreement  was  signed 
by  J.,  '^  for  self  and  partners,"  and  was  sealed  with  the  seal  of  the 
•     company: — Bdd,  that  J.  alone  could  not  maintain  an  action  against 
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On  an  application  by  a  jud^ent  creditor  of  a  company  for  a  scire 
facias  against  a  shareholder,  under  8  Vict  c.  16,  s.  3C,  the  Court  haa  a 
discretion  as  to  allowing  the  writ  to  issue. 

Shsihptok  v.  This  Sidmouth  Bailwat  Company         ..         ..        80 

2.  COMPANY— /Scw^/cKJUw—Compante*  Clauses  Conaolidatum  Act,  1845 

(8  <fc  9  Vict.  c.  16),  8.  Oe— Assets  of  Company.}  The  Court  has  juris- 
diction under  8  &9  Yict.  c.  16,  s.  36,  to  order  a  writ  of  scire  facias  to 
issue  against  a  shareholder  upon  a  judgment  obtained  against  a  com- 
pany, although  there  be  property  of  the  company  which  nas  not  been 
taken  in  execution,  if  such  property  is  not  sufficient  to  satisfy  the  debt 
of  the  judgment  creditor. 

The  Ilfracombe  Railway  Company  v.  Lobd  Poltimobe        ..       288 

3.  ,  Construction  of  ArticUs  of  Association — Disqualification 
of  Directors — SecretaryJ]  By  the  articles  of  association  of  a  joint-stock 
company  it  was  provided  that  any  director  who  should  accept  or  hold 
any  other  office  under  the  company  than  that  of  manager,  should 
thereupon  be  disqualified  from  being  and  should  cease  to  be  a  director. 
A.  had  been  appointed  secretary  at  a  salary,  and  whilst  secretary  he 
was  elected  a  director,  and  appointed  upon  a  committee  to  exercise 
certain  powers  of  the  directors :  from  the  time  of  his  election  he  re- 
ceived salary  as  a  committee-man,  but  ceased  to  receive  salary  as 
secretary,  though  he  continued  to  perform  all  the  duties  of  the  office  : 
— JSdd,  that  A.  did  not  hold  an  **  office  "  under  the  company,  so  as  to 
disqualify  him  from  being  party  as  a  director  to  the  making  of  a  call. 

Tub  Ibon  Ship  Coatinq  Company,  Limited,  v.  Blunt  ..         ..       484 

4.  ,  contract  not  under  seal  by  a  trading  ..         ..  ..       463 

/See  Companies  Act,  1862.     3. 

5. :  See  Railway  Company. 

COMPENSATION  for  lands  injuriously  affected  within  Lands  Clauses, 

&c.,  Act,  1845,  and  Railways  Clauses,  &c.,  Act,  1845  ••  ..         82 

See  Railway  Company.    1. 

2.  -^— — — ^  for  injury  to  property,  limitation  of  time  for  claim  for, 

under  the  Metropolis,  &c.,  Act,  1862    ••  ..  ..  ..         ..       Ill 

See  Mbtbopolis  Management  Amendment  Act,  1862.    1. 

COMPOSITION  DEED  under  Bankruptcy  Act>  1861      .  ..  ..       458 

See  Bankeuptcy  Act,  1861.     2. 

COMPULSORY  PILOTAGE,  effect  of  s.  96  of  Thames  Conservancy  Act, 

1857,  upon  liability  of  shipowners         ..  ..  ..  ,.  ..       415 

See  Thames  Consebvancy  Act,  1857. 

CONFLICT  OF  LAWS,  indorsement  in  France  of  English  bill  ..  ..       538 

See  Bill  of  Exchange.    1. 

CONFUSIO  of  liquids  427 

^e  Marine  Insubance.    8. 

CONSIDERATION,  right  of  action  on  loss  of  circular  notes  as  for  a  failure 

of 1 

See  Cibculab  Notes. 

CONSTBJJCTlOJ^'-'Devise^ Estate-Tail^ Child  in  ventre  sa  Mere.] 
Testator  devised  as  follows : — **  I  give  and  bequeath  unto  my  dees 
wife,  M.  P.,  all  my  estate  of  land,  situate,  &c.,  for  her  natural  life  ; 
and,  after  her  decease,  I  give  and  bequeath  the  same  unto  my 
daughter,  M.,  wife  of  A.  R.,  to  her  and  her  children  for  ever^  At  the 
date  of  the  will  and  of  the  death  of  the  testator,  the  daughter  M.  was 
enceinte  of  a  daughter,  who  was  bom  after  the  testator's  death.  She 
had  afterwards  o&er  children,  who  survived : — Edd^ — affirming  the 
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decision  of  the  Court  of  Common  Fleas^ — that  the  testator's  daughter, 
M.,  took  an  estate-tail. 

HoPEB  V.  Hopes  AND  Others (Ex.  Oh.)        32 

•2.  CONSTKUCTION  of  exception  in  bill  of  lading  from  liability  for 

'* breakage,  leakage,  or  damage"  ..  ..  ..  ..  ..         14 

See  Bill  of  Lading.  1. 

3. of  covenant  in  lease  to  pay  all  taxes  in  respect  of 

the  demised  premises      ••  ..  ..  ••  ..  ..  •.       149 

See  Metbopolis  Managemekt  Amendment  Act,  1862.    3. 

4. of  grant  of  licence  to  use  a  patent 202 

See  Lbttees  Patent. 

5.  ■        of  "  suflBcient  bags  for  broken  stowage  "  in  a  charter- 
party         227 

See  Chabterpabty.    1. 

6.  — ^-— —  of  "any  other  accidents  beyond  his  control"  in  a 

charterparty         ..  ..  ..  ..  313 

See  Chabtsbpabty.    2. 

7.  of  resolution  of  company  respecting  the  surrender 

of  shares   ..         ..         ..         ..         ••         ..         ..  ..         ••       407 

See  Companies  Act,  1862.    2. 

8. of  "  barratry  of  master  or  mariners,"  and  "  acci- 
dents or  damage  of  the  seas,"  in  a  bill  of  lading  476 

See  Bill  of  Lading.    3. 
9^ Qf  articles  of  association  of  a  company        ..         ..       484 

See  Company.    3. 

10.  — : J  the  marginal  notes  of  a  statute  cannot  be  looked  to 

in  the,  of  the  act..  ..  ..  ..  ..  ..  ..  ..       511 

See  Vendob  and  Pubchasbb.    2. 

IL  of  contract  for  sale  of  public-house  ..  ..       611 

See  Vendor  and  Pdbchaser.    2. 

12.  of  Burial  Act,  15  &  16  Vict.  c.  85  ..  ..       523 

See  Burial  Act. 

13. of  suing  and  labouring  clause  in  policy  of  marine 

insurance..  ..  ..  ..        '..       630 

See  Marine  Insubance.    5. 

14. of  collision  clause  in  policy  of  marine  insurance  ••       630 

See  Mabinb  Insubance.    5. 

CONTRACT— Parties— 5iirna«ttrc/or  Self  and  PaHners  or  Frincipala— 
Power  of  AttomeyJ]  C.  &  Co.,  merchants  in  Spain,  being  possessed 
of  mines  in  that  country,  gave  one  J.  a  power  of  attorney  authorizing 
him  to  sell  them  for  a  sum  not  less  than  40,000Z.,  J.'s  remuneration 
being  a  moiety  of  any  sum  he  might  obtain  beyond  that  price.  J.  con- 
tracted to  sell  the  mines  to  the  defendants,  by  an  agreement  which 
professed  to  be  made  **  between  J.,  acting  for  himself  and  also  under 
a  letter  of  attorney  for  and  on  behalf  of  A.,  B.,  and  C,  all  three  of 
them  co-proprietors  with  him  of  various  mines  in  Spain,  and  carry- 
ing on  business  in  co-partnership  with  him  under  the  style  of  C.  & 
Co.,"  of  the  one  part,  and  the  defendants  of  the  other  port  In  the 
body  of  the  agreement  C.  &  Co.  were  described  as  the  •*  vendors,"  and 
there  was  a  stipulation  that  the  mines  were  to  be  delivered  by  the 
vendors  to  the  company  with  a  good  title.  The  agreement  was  signed 
by  J.,  **  for  self  and  partners,"  and  was  sealed  with  the  seal  of  the 
.     company: — Held,  that  J.  alone  could  not  maintain  an  action  against 
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the  company  for  breach  of  this  agreement,  but  that  A.,  6.,  and  C^ 
being  parties  to  the  contract,  must  be  joined  as  plaintiffs. 

JuNQ  V.  Phosphate  of  Lime  Cohpamt,  Limited  ..         ..       139 

2.  CONTRACT  respecting  ship  made  after  ship  mortgaged  ..  ..        38 

See  Ship  and  Shipping.    1. 

3.  ,  what  suflBcient  writing  under  s.  17  of  Statute  of  Frauds ..         52 
See  FRAUDS,  Statute  of. 

4.  —     »    not  under  seal  by  a  trading  corporation      ..         ..         ..       463 

.See  Companies  Act,  1862.    3. 

CONTRIBUTORY,  it  is  not  a  defence  in  an  action  for  calls  that,  has  had 

no  notice  that  his  name  is  on  list  of  contributories       .  ..  ..       175 

See  Companies  Act,  1862.    1. 

CONTRIBUTORY  NEGLIGENCE :  See  Negligence. 

CORPORATION,  contract  not  under  Seal  by  a  trading      ..  ..  ..       463 

See  Companies  Act,  1862.    3. 

COSTS — Ejectment — lAahUity  of  Co-defendants —  Common  Law  PrO' 
cedure  Act,  1852  (15  &  16  Vict,  c.  76),  ss.  174,  205.]  In  an  action 
of  ejectment,  in  which  there  are  several  defendants,  and  the  plaintiff 
succeeds,  each  of  the  defendants,  although  defending  only  for  part  of 
the  premises  claimed  in  the  action,  is  liable  for  the  whole  of  the 
plaintiff's  costs. 

Johnson  and  Othebs  v.  Mills  and  Others.    Re  Foot  ..        22 

2.  '^  Arbitration.']  A  cause  and  all  matters  in  difference  were 
referred  by  an  order  at  Nisi  Prius,  which  provided  that  the  costs  of 
the  reference  and  award  should  abide  the  event  of  the  award.  The 
arbitrator  decided  the  cause  in  favour  of  the  defendant,  and  with 
respect  to  the  matters  in  difference,  awarded  that  the  plaintiff  had  a 
valid  claim  against  the  defendant,  and  that  the  defendant  had  a  valid 
claim  against  the  plaintiff  of  larger  amount,  and  directed  the  plaintiff 
to  pay  the  difference  to  the  defendant.  The  claims  were  unliquidated, 
and  could  not  have  been  set  off  against  one  another  in  an  action : — 
Held,  that  the  event  of  the  award  was  wholly  in  the  defendant's 
favour,  and  the  defendant  therefore  entitled  to  the  costs  of  the 
reference  and  award. 

Dunhill  v.  Ford 36 

3.  ,  Taxation — Attendance  of  the  Country  Attorney  at  a  Trial  in 
London.']  Where  on  the  trial  of  a  cause  in  London,  the  country  as 
well  as  the  London  attorney  attends,  the  rule  that  the  costs  of  the 
attendance  of  the  country  attorney  will  not  be  allowed  on  taxation  is 
not  inflexible,  but  the  master  should  decide,  in  the  exercise  of  his 
discretion,  whether,  under  all  the  circumstances  of  the  case,  such 
attendance  was  necessary. 

Bell  r.  Aitkin  and  Others        ,»         320 

Certificate  ^Z  &  4  Vict.  c.  24,  «.  2—'' Immediately  qfter- 


wards  " — Slander — Kew  Trial  for  Insufficiency  of  Damages,]  In  an 
action  for  slander  a  new  trial  will  not  be  granted  on  the  ground  that 
the  damages  were  iusufScieut,  unless  there  has  been  a  mistake  in  point 
of  law  on  the  part  of  the  presiding  judge,  or  a  mistake  in  the  calcula- 
tion of  figures  or  misconduct  by  the  jury.  A  verdict  having  been 
given  in  an  action  for  slander  for  1«.,  no  application  was  made  for.  a 
certificate  under  3  &  4  Vict.  c.  24,  s.  2,  that  the  injury  was  wilful  and 
malicious  until  ten  days  afterwards  at  the  next  assize  town.  The  judge 
then  stated  that  he  had  been  considering  the  matter,  and  granted  the 
certificate : — Held,  that  the  certificate  was  too  late,  and  must  be  set 
aside. 

Forsdike  and  Wife  r.  Stone 60T 
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COST^— County  Courts  Act,  1867  (30  <fc  31  Vict,  c.  142),  ss,  5  and(>— 
Statute  of  Gloucester  (6  Edw.  1,  e.  1).]  The  Statute  of  Gloucester 
(6  Edw.  1,  c.  1)  gives  to  the  plaintiff  in  an  action  a  right  to  recover 
his  costs  if  he  obtain  any  damages.  By  various  County  Court  Acts, 
and,  in  particular,  13  &  14  Vict.  c.  61,  s.  11,  and  15  &  16  Vict. 
c.  54,  s.  4,  it  was  provided  that  the  plaintiff  should  not  recover  his 
costs  in  certain  cases,  except  under  certain  circumstances  therein 
named.  By  the  County  Court  Act,  1867  (30  &  31  Vict  c.  142),  s.  33, 
all  the  provisions  of  previous  Coimty  Court  Acts  with  respect  to  costs 
are  repealed.  By  s.  5,  fresh  provisions]  with  respect  to  costs  are 
enacted  as  to  all  actions  commenced  after  the  passing  of  the  act  The 
act  received  the  royal  assent  on  the  20th  of  August,  1867,  but  by  s.  36 
it  is  provided  that  it  shall  come  into  operation  on  the  Ist  of  January, 
1868.  An  action  of  trespass  in  which  questions  of  title  were  involved 
was  commenced  before  the  20th  of  August,  1867,  and  a  verdict  was 
entered  also  before  that  date  for  the  plaintiff,  subject  to  a  reference ; 
the  award  was  made  after  the  Ist  of  January,  1868,  md  the  arbitrator 
directed  the  verdict  to  stand  for  the  plaintiff  for  51, ;  subsequently  the 
plaintiff  signed  judgment,  and  obtained  a  judge's  order  for  costs,  and 
the  master  thereupon  taxed  his  costs.  On  a  motion  to  review  the 
master's  taxation : — Held,  that  the  Statute  of  Gloucester  had  not  been 
repealed  as  to  the  classes  of  cases  in  which,  under  the  former  County 
Court  Acts,  the  plaintiff  was  entitled  to  his  costs  on  obtaining  a 
judge's  order,  or  fulfilling  the  other  conditions  contained  in  those 
acts,  but  had  as  to  those  in  which  the  plaintiff  could  in  no  way  obtain 
his  costs.  That  the  effect  of  the  County  Court  Act,  1867,  was  to  re- 
move all  such  conditions  in  the  former  classes  of  cases  without 
imposing  any  fresh  ones  as  to  the  actions  commenced  before  the 
passing  of  that  act  And  that  the  plaintiff,  therefore,  was  entitled  to 
his  costs  under  the  Statute  of  Gloucester,  independently  of  the  judge's 
order. 

MouKT  V.  Taylor 645 

under  County  Courts  Act,  1867,  s.  5      ..  ..  •       ..  ..         26 

See  County  Coubts  Act,  1867. 

,  master's  discretion  as  to  taxation  of        ..         ..         ..  ..       230 

See  Pbaotioe.    1. 


•  of  judgment  signed  after  bankruptcy,  an  order  of  discharge  does 


not  protect  from  arrest  for,  although  the  debt  recovered  in  the  action 

is  proved  under  the  bankruptcy  ..         ..  318 

See  Bankruptcy.    1. 
9.     "        of  the  day,  defendant  not  entitled  to,  when  plaintiff  has  a  reason- 
able excuse  for  not  proceeding  to  trial ..  ..       441 

See  Pbactiob.    3. 

COUNTY  COVRT—Jurisdiction—FHendli/  Society— 1^  &  19  Vict,  c.  63, 
s.  41.]  By  section  41  of  the  Friendly  Societies  Act,  1855  (18  &  19 
Tict.  c.  63),  jurisdiction  is  given  in  certain  cases  to  the  county  court 
of  the  district  in  which  the  usual  or  principal  place  of  business  of  the 
society  is  atuated : — Held,  that  the  county  court  of  any  district  in 
which  any  usual  place  of  business  of  the  society  is  situated,  and  not 
only  that  in  which  its  principal  place  of  business  is  situated,  has 
jurisdiction  under  the  act 

Shea  v.  United  Assurance  Society  of  St.  Patrick   ..         ..        21 


,  Practice — Attorney  for  the  Party  under  15  d^  16 
Vict,  c,  54,  8.  10— jRetetwcr— i?M/e  under  19  &  20  Vict.  c.  108,  s.  43.] 
The  15  &  16  Vict  c.  54,  s.  10,  enacts  that  an  attorney  of  a  superior  court, 
being  an  attorney  acting 'generally  in  the  action  for  the  party,  but  not 
retained  as  advocate  by  the  acting  attorney^  may  appear  for  a  suitor 
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in  the  oonnty  ooort.  Upon  a  motion  under  the  19  &  20  Tict  c  108, 
s.  43,  calling  npon  the  judge  to  shew  cause  why  he  should  not  hear  a 
duly  qualified  attorney  : — Hdd,  that  it  was  for  the  judge  to  determine 
as  matter  of  fact  whether  the  applicant  was  or  was  not  the  attorney 
acting  generally  in  the  action  for  the  party.  Semble^  that  the  fact  d* 
an  attorney  being  clerk  to  another  attorney,  does  not  disqualify  him 
from  appearing  for  a  suitor  in  the  county  court,  provided  he  be  the 
attorney  acting  generally  in  the  action  for  the  suitor. 

In  the  Matter  of  a  Plaint  in  the  County  Court  op  Kent, 

BETWEEN  BOOKHAM  AND  PoTTER.      £x  PaRTE  BoGERS  ..         490 

COUNTY  COURTS  ACT,  1867  (30  &  31  Vict.  c.  142),  8.  5— (7orf»— The 
5th  section  of  the  County  Courts  Act,  1867  (33  &  30  Vict.  c.  142), 
provides  "  if  in  any  action  commenced  after  the  passing  of  this  act  in 
any  of  her  Majesty's  superior  courts  of  record,  the  plaintiff  shall 
recover  a  sum  not  excee^ng  20Z.  if  the  action  is  founded  on  con- 
tract ....  he  shall  not  be  entitled  to  any  costs  of  suit  ....  unless 
the  Court  or  a  judge  at  chambers  shall,  by  rule  or  order,  allow  such 
costs."  By  the  36th  section  of  the  act,  it  is  provided  "  this  act  shall 
come  into  operation  on  the  first  day  of  January  next  after  the  passing 
thereof."  The  act  was  passed  on  the  20th  &y  of  August,  1867  : — 
Heldy  that  the  5th  section  does  not  come  into  force  till  after  the  first 
day  of  January,  1868. 

Wood  AND  Another  v.  Riley 26 

2, :  iSec  Costs.    5. 

CREDITORS'  DEED  under  Bankruptcy  Act,  1861,  may  be  evidence  for 

a  collateral  purpose^  although  unstamped        ..  167 

See  Evidence.    1. 

:  See  Bankruptcy  Act,  1861. 

CUSTOM  of  Stock  Exchange,  1^  effect  of  112 

See  Shares.    1. 

2. in  wool  trade  at  Liverpool  for  a  broker  to  contract  either  in  his 

own  or  in  his  principars  name  ..         ..         ..       194 

iSfee  Usage.'   1. 

3. to  Miy  an  anchorage  due  ..         578 

See  rRESCRiPTiON.    2. 

•  between  merchants  and  imderwriters  to  hold  the  latter  liable 


only  for  the  share  of  the  loss  cast  upon  the  owner  of  jettisoned  goods 
in  the  general  average  statement  is  invalid       ..         «•         ..  ..       639 

See  Marihe  Insurance.    6. 

DAMAGES,  new  trial  not  granted  in  action  for  slander,  for  msufiSciency  of      607 

See  Costs.    4. 
2, ^  LIQUIDATED,  construction  of  contract  as  to         ..         ..       161 

See  Vendor  and  Purchaser.    1. 

3. ^  MEASURE  OF :  See  Measure  of  Damages. 

DEATH,  suggestion  of,  of  one  of  two  defendants,  practice  as  to    ..         ..      441 

/SnBe'PRAOTTOE.      3. 

DEBT,  reputed  ownership  of,  under  Bankrupt  Act,  1849 334 

See  Bankruptcy.    2. 
DEBTOR  AND  CREDITOR:  See  Bankruptcy  Act,  1861. 
DEDUCTIONS  from  rent  of  payments  assessed  upon  premises  for  works 

done  under  s.  105  of  the  Metropolis,  &c.  Act,  1855    ..         ..  ..       149 

See  Metropolis  Management  Amendment  Act,  1862.   3. 
DEED  under  Bankruptcy  Act,  1861,  invalid  for  want  of  proper  stamp 

may  be  evidence  for  a  collateral  purpose  ••       1^7 

See  Etidbnce.    1. 
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DELIVERY  of  goods  on  board  a  vessel,  what  sufiSoient  evidence  of         ..       499' 

See  Mbabube  of  Damages. 
DEMISE  of  a  portion  of  a  room        ..  ..         ,.         ..         ..  ..       694 

See  liAllDLOBD  AND  TENANT.      1. 

DEPARTURE  in  pleading 64a 

See  Bankruptot  Act,  1861.    3. 

DEPOSIT,  forfeiture  of,  on  breach  of  contract  of  sale         ..  ..  ..       161 

See  Vendor  and  Pubchaseb.    1. 

DEVISE,  construction  of 32 

See  CoNSTBUonoN.     1. 

DISCHARGE,  order  of,  in  bankruptcy,  does  not  protect  from  arrest  for 
costs  of  judgment  signed  after  bankruptcy,  although  proof  is  made  for 
the  debt  recovered  in  the  action..  ..  .,  ..  ..  ..       318 

See  Bankbuptoy.    1. 

DISCRETION  of  Court  as  to  allowing  writ  of  scire  facias  to  issue  against 

a  shareholder  of  a  company        ..  ..  ..  ..  ..  ..         80 

^e  Company,    1. 

2. of  master  on  taxation  of  costs  for  expenses  of  witnesses    ..       230 

See  Pbacticb.    1. 

3. of  master,  on  taxation  of  costs,  as  to  allowing  expenses  of 

a  country  attorney  who  attended  a  trial  in  London     ..         ..  ..       320 

See  Costs.    3. 

DISQUALIFICATION  of  directors,  construction  of  articles  of  association 

as  to  484 

See  Company.    3. 

DUTY,  a  declaration  is  bad  unless  it  discloses  a  breach  of  legal,  to  be 

observed  towards  the  plaintiff    ..  ..  ••  ..  ..  ..       495 

See  Neouoence.    6. 

EASEMENT  of  lateral  support  for  sewers  from  adjacent  land      ..         ..       612 
See  Sewebs. 

ECCLESIASTICAL  DILAPIDATIONS— TTcw^e—Jn/ttr^  to  O'fc&e.]  The 
right  of  a  rector  to  recover  from  the  representatives  of  his  predecessor, 
damages  for  waste,  is  confined  to  the  case  of  dilapidations  to  houses  and 
buildings,  and  does  not  extend  to^waste  committed  by  digging  gravel 
in  the  glebe. 

Ross  V.  Adcogk ..       655 

EJECTMENT,  costs  in,  where  plaintiff  succeeds  against  several  defend- 
ants, each  defending  for  part  only  of  premises  claimed ..  ..         ..         22 

See  Costs.    1. 

ENLARGEMENT  OF  TIME  after  defendant  has  given  twenty  days' 

notice  to  plaintiff  to  try  .,  ..  ..  ..  .,         ..  ..       293- 

See  Pbacticb.    '2. 

EQUITABLE  ASSIGNMENT  of  railway  shares  is  a  bar  to  an  attachment 

issuing  out  of  the  Mayor's  Court  ..  ..         ..  ..  ..       264 

See  Mayob'b  Coubt. 

ESTATE  TAIL,  construction  of  devise  giving       32 

See  CONBTBDCTION.     1. 

'E'VlDE'NCE^Stamp—Deed  of  A88ignment]under  Bankruptcy  Act,  1861 
— Act  of  Bankruptcy — Notice  of  Act  of  Bankruptcy,']  A  deed  of 
assignment  under  the  Bankruptcy  Act,  1861,  Sch.  D,  may  be  given 
in  evidence  as  proof  of  an  act  of  bankruptcy,  though  neither  stamped 
nor  registered ;  and  notice  of  the  execution  of  the  deed  is  notice  of  an 
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act  of  bankruptcy.  H.  being  in  difficulties,  executed  a  deed  in  the 
form  given  in  schedule  D  of  the  Bankruptcy  Act,  1861.  The  deed 
was  never  stamped  or  registered.  Immediately  after  its  execution  an 
attorney,  acting  both  for  H.  and  the  trustees  named  in  the  deed,  wrote 
to  W.,  an  auctioneer,  informing  him  of  the  execution  of  the  deed, 
and  authorizing  him  to  sell  the  goods  of  H.  W.  sold  the  goods,  and, 
after  the  expiration  of  twenty-eight  davs,  jiaid  the  proceeds  to  H. 
U.  subsequently  absconded,  and  was  made  a  bankrupt.  In  an  action 
by  the  assignee  of  H.  under  the  bankruptcy  apcainst  W.  to  recover  the 
value  of  the  goods,  the  deed  was  put  in  evidence,  and  its  execution 
relied  on  as  the  act  of  bankniptcy : — Held,  that  the  deed,  being  given 
in  evidence  for  a  collateral  purpose,  and  not  to  give  effect  to  it,  as  a 
valid  instrument,  was  admissible,  although  not  stamped  or  registered ; 
that  the  act  of  bankruptcy  was  complete  on  the  execution  of  the  deed ; 
and  that  therefore  W.  had  notice  of  an  act  of  bankruptcy.  £x  parte 
Wendey  (1  De  G.  J.  &  S.  273;  32  L.  J.  (Bk.)  23),  followed.  Ex 
parte  Potter  (34  L.  J.  (Bk.)  46),  questioned. 

PoNSFORD  V.  Waltox         ..         ..         ..         ..         ..         ..       167 

2.  EVIDENCE  of  negligence  of  carriers  by  sea       14 

See  Bill  of  Lading.    1. 


-,  verbal,  how  far  admissible  to  supplement  written  contract 


within  Statute  of  Frauds 

See  Frauds,  Statute  of. 

4, • ,  indorsement  of  a  bill  of  lading,  primi  facie,  that  the  property 

of  the  goods  is  vested  in  the  indorsee     ..  ..  ..  ..  ..        190 

See  Bill  of  Lading.    2. 


-,  what  sufficient,  of  negligence  by  a  railway  company  where  a 


passenger  is  injured  by  the  fall  of  a  girder  through  the  negligence  of 
workmen  not  employed  by  the  company  ..  ..     (Ex.  Ch.)  216,  591 

See  Negligencb.    1,  2. 


-^  presumption  as  to  time  of  stamping  foreign  bill  of  exchange 


See  Stamp.    1. 


-,  what  sufficient,  of  validity  of  deed  under  the  Bankruptcy 


Act,  1861 458 

See  Bankruptcy  Act,  1861.    2. 

8,  ^  what  sufficient,  of  delivery  of  goods  on  board  a  vessel     ..       499 

See  Measure  of  Damages. 
EXEMPTION  from  toll  of  public  stores 62 

See  Turnpike  Act. 

FACTOR,  authority  of,  to  pledge  goods       268 

See  Factors  Acts. 

FACTORS  ACTS— 6  Oto,  4,  c.  94,  and  5  <fe  6  Vict.  e.  Sd^Auihonty  qt 
Factor  to  Pledge  Qood9 — Revocation^  An  agent  **  intrusted  with  and 
in  possession  of"  goods,  or  of  the  documents  of  title  to  goods,  within 
the  Factors  Acts,  is  a  person  who  is  intrusted  as  agent  for  sale ;  and 
consequently  one  whose  authority  has  been  revoked  cannot  make  a 
valid  pledgp  of  goods  which  had  been  intrusted  to  him  for  sale,  but 
which  he  has  wrongfully  retained  after  his  authority  has  been  revoked, 
and  the  goods  demanded. 

FUEXTES  AND  ANOTHER  V,  MoNTIS  AND  AnOTHEB  .•  ..         268 

FAILURE  OF  CONSIDERATION,  right  of  action  for  money  had  and 

received  on  loss  of  circular  notes  as  for..  ..         ..         ..         ••  1 

See  Circular  Notes. 
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FALSE  IMPRISONMENT -iVbiicc  of  Adion-^Lareeny  Jet  (24  &  25 
Vict,  c  96),  ».  llS—Bonest  Belie/,]  The  defendant  hearing  at  ni^ht 
a  noise,  and  seeing  a  man  at  the  back  door  of  his  house,  believed  that 
an  attempt  was  being  made  to  break  into  it,  and,  acting  on  that  belief, 
and  on  his  wife  telling  him  that  the  plaintiff  was  the  man,  he  gave 
the  plaintiff,  a  respectable  neighbour,  who  happened  to  be  passing  the 
front  of  the  house  at  the  time,  into  custody.  In  an  action  for  this  false 
imprisonment,  the  defendant  pleaded  not  guilty  by  statute  24'  &  25 
Vict  c.  96,  which  by  s.  113  requires,  in  actions  for  anything  done  in 
pursuance  of  the  act,  notice  of  action  -to  be  given : — Held,  that  an 
attempt  to  break  into  a  house  not  being  an  offence  within  the  act,  the 
defendant  did  not  believe  in  a  state  of  facts,  which,  if  it  had  existed, 
would  have  afforded  a  justification  under  the  act,  and  was,  therefore, 
not  entitled  to  notice.  Semble,  that  even  an  honest  belief  in  a  state 
of  &cts  which,  if  true,  would  have  afforded  a  justification,  would  not 
have  been  sufficient,  unless  the  defendant  had  reasonable  grounds  for 
his  beUef.  Boberts  v.  Orchard  (2  H.  &  C.  769 ;  33  L.  J.  (Ex.)  65), 
explained. 

Leete  V.  Habt       ..         ..         ..         ..         ..         ..         ..       322 

FEE,  reasonableness  of  ..  ..  ..         ..  ..         ..  ..       575 

See  Prescription.    1. 

FIXED  ENGINES  to  catch  salmon,  right  to  use,  under  Salmon  Fishery 

Acts  67 

See  Salmon  Fishery  Acts. 

FORFEITURE  of  deposit  on  breach  of  contract  of  sale 161 

See  Vendor  and  Purchaser.    1. 

FRANCE,  Indorsement  of  English  bill  in 538 

See  BUiL  of  Exchange.    1. 

FRAUDS,  STATUTE  OF  (29  Car.  2,  o.  3),  s.  llSufficient  Memo- 
randum — Ambiguity — Parol  Evidence,']  On  a  purchase  of  flour, 
J.  W.,  a  duly  authorized  agent  of  the  defendant,  made  the  following 
entry  in  a  book  belonging  to  N. :  '*  Mr.  N.,  32  sacks  culasses  at  39«., 
280  lbs.,  to  wait  orders. — J.W.**  In  an  action  by  N.  for  the  non- 
delivery of  the  flour,  this  entry  was  proved,  and  it  was  proved  by  parol 
evidence  that  N.  was  a  baker,  and  the  defendant  a  flour  merchant ;  and 
a  correspondence  subsequent  to  the  purchase  was  put  in  relating  to  the 
delivery  of  flour  by  the  defendant  to  the  plain tifi'i—JJcW,  that  the 
above  entry  was  a  sufficient  memorandum  in  writing  of  the  contract  to 
satisfy  the  Statute  of  Frauds :  for  that  the  parol  evidence  of  the  relative 
trades  of  the  parties  was  admissible,  and,  independently  of  the  cor- 
respondence, shewed  that  the  defendant  was  the  seller  and  the  plaintiff 
the  buyer  of  the  flour.  Vandenbergh  v.  Spooner  (Law  Rep.  1  Ex.  316), 
considered. 

Newell  v,  Radford  52 

FREEHOLD  of  churchyard,  in  whom  vested         107 

See  Churchyard. 

FREIGHT,  insurance  upon,  notice  of  abandonment  ..         ..  ..       562 

See  Marine  Insxtrancb.    4. 

FRIENDLY  SOCIETY,  jurisdiction  of  county  court  under,  Act,  1856  ..         21 
See  County  Court.    1. 

GARNISHEE  ORDER— Commcw  Law  Procedure  Act,  1854  (17  <fe  18 
Vict.  c.  125),  8,  65 — Payment  into  Court.]  Payment  into  court  by  a 
garnishee  under  a  judge's  order,  is  a  payment  within  the  meaning  of 
the  Common  Law  Procedure  Act,  1854,  s.  65,  and  discharges  the 

Vol.  HL  3  1  2 
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garnishee :  and  the  subsequent  execution  of  a  composition  deed  by  the 
debtor  will  not  prevent  the  creditor  being  entitled  to  the  money  so  paid 
into  court.  A.  having  signed  judgment  against  B.  (&  solicitor), 
1  obtained  a  garnishee  order  against  G.  who  owed  B.  a  bill  of  costs ; 
C.  obtained  further  time  for  taxing  tiie  bill  on  payment  into  court  of 
251,  B.  subsequently,  and  before  the  taxation  was  complete,  executed 
a  composition  deed,  and  gave]  notice  to  C.  not  to  pay  the  amount  of 
the  bill  tb  A.  The  bill  when  taxed  was  found  to  exceed  252.  On  an 
application  by  C.  for  the  repayment  to  him  out  of  court  of  the  251. : — 
Aeldf  that  the  payment  into  court  was  within  the  65th  section  of  the 
Common  Law  Procedure  Act,  1854,  and  discharged  G.  as  against 
B.,  and  that  A.  was  entitled  to  the  251, 

CuLVEBHOusB  V.  WicKEKS.    Clark,  Garnishee 295 

2.  GARNISHEE  ORDER  against  a  shareholder  in  a  railway  company  ..       235 
See  Railway  Company.    2. 

GENERAL  AVERAGE,  how  calculated 375 

See  Marine  Insubakce.    2. 

2. ^,  liability  of  underwriters  for  ..  ..       639 

See  Mabike  Insubance.    6. 

GLEBE,  waste  on 655 

See  Ecclesiastical  Dilapidations. 

GLOUCESTER,  STATUTE  OP,  costs  under        645 

See  Costs.    5. 

GRANT  of  licence  to  use  a  patent,  construction  of  . .  . .  . .  . .       202 

See  Lettebs  Patent. 

2. of  exclusive  right  of  burial..  ..  ..  ..  ..       523 

See  BuniXL  Act. 

GRAVE,  right  to  plant  and  ornament  523 

See  BuBiAL  Act. 

HIGHWAY— Fcrfry—XtoWZtfy  for  omitting  to  Repair  a  Boadr— Metro- 
polis Local  Management  Act  (18  <fc  19  Vict,  c,  120),  ss,  96,  98.]  An 
action  for  the  non-repair  of  a  highway  will  not  lie  against  a  vestry 
appointed  under  the  Metropolis  Load  Management  Act  (18  &  19  Vict. 
c  120). 

Pabsonb  v.  The  Vestby  of  St.  Matthew,  Bethnal  Gbeen    ..        56 

I.  0.  U.,  action  upon •         ..         ..         ..         ..       161 

See  Vendob  and  Pubchaseb.    1. 

"IMMEDLA.TELY  AFTERWARDS,"  meaning  of  words  in  3  &  4  Vict. 

a24,s.2 607 

See  Costs.    4. 

INDORSEMENT  of  bill  of  lading,  primft  facie  evidence  that  property  is 

thereby  vested  in  indorsee         ..         ..  ..  ..         ..         ..       190 

See  Bill  of  Ladino.    2, 

2, of  English  bill  of  exchange  in  France 538 

See  Bill  of  Exchange.    1. 

INJURIOUS  AFFECTION  of  lands  within  Lands  Clauses,  &c..  Act, 

1845,  and  Railways  Clauses,  &c.,  Act^  1845 82 

See  Railway  Company.    1. 
INSURANCE :  See  Mabinb  Insubance. 
INTERPLEADER  ORDER,  practice  as  to  giving  security  on     r  ..       453 

See  Shebiff.    1. 
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^INTRUSTED  WITH  AND  IN  POSSESSION  OF,"  meaning  of,  in 

Factors  Acts         268 

See  Factobs  Acts. 

JETTISON,  general  average  contribution  for,  how  estimated        ..         ..       375 
See  Marine  Insurance.    2. 

2. —,  liability  of  underwriters  for 639 

See  Marine  Insurance.    6. 

JOINT  AND  SEPARATE  CREDITORS,  deed  under  Bwikruptcy  Act, 

1861,  when  there  are       ..  ..  ..  ..       546 

See  Bankruptcy  Act,  1861.    3. 

JUDGE'S  ORDER,  undertaking  on  refusal  of,  binding  on  parties  ..       230 

See  Practice.    1. 

JUDGMENT  CREDITOR,  the  Court  has  a  discretion  as  to  allowmg  a  scire 

facias  to  issue  against  a  shareholder  of  a  company  at  the  snit  of        ..      '80 
See  Company.    1. 

JURISDICTION  of  county  court  under  Friendly  Societies  Act,  1855      ..         21 
See  County  Court.    1. 

ANDLORD  AND  TENANT—Demwe  qf  portion  of  Boom  in  Factory, 
with  Steamrpower — Creditors^  deed — Bankruptcy  Act,  1861  (24  <fe  25 
Viet.  c.  134),».  IdlSankrwptAct,  1849  (12  A 13  Vict.  c.  106), ».  149.] 
A.  let  to  B.  a  defined  portion  of  a  room  in  a  factory,  with  steam-power 
for  working  lace-machines  belonging  to  B.,  at  a  certain  sum  per  annum, 
payable  quarterly ;  a  deduction  to  be  allowed  in  the  event  of  hind- 
rances in  the  supply  of  power  beyond  seven  days  in  each  quarter : — 
Jldd,  a  sufficient  demise  to  entitle  A.  to  distrain.  By  a  deed  (duly 
registered)  in  the  form  given  in  Schedule  D.  to  the  Bankruptcy  Act, 
1861,  to  which  the  required  majority  of  the  creditors  assented,  B. 
assigned  all  his  effects  to  a  trustee,  **  to  be  applied  and  administered 
for  the  benefit  of  the  creditors  in  like  manner  as  if  B.  had  been  at 
the  date  thereof  duly  adjudged  a  bankrupt :" — JJcW,  that  the  title  of 
the  trustee,  under  s.  197  of  that  act,  dated  from  the  execution  of  the 
deed ;  and  that  a  distress  for  rent  levied  between  that  time  and  the 
day  of  r^stration  could  not,  by  reason  of  s.  129  of  the  Bankrupt  Act, 
1849,  be  made  available  for  more  than  one  yeaj^B  rent.  WiUiavM  v. 
Cadbury  (Law  Rep.  2  C.  P.  453),  distinguished. 

Selbt  V.  Greaves 594 


deductions  from    rent   for  paj-ments 


assessed  upon  demised  premises  under  s.  105  of  the  Metropolis,  ^.,  Act, 

1855         144,149 

See  Mktrofolis  Management  Amendment  Act,  1862.    2.    3. 

3.  ,  construction  of  covenant  in  lease  to  pay 

all  taxes,  &C.,  in  respect  of  the  demised  premises         ..  ..  ..       149 

See  Metropolis  Management  Amendment  Act,  1862.    3. 

LANDS  CLAUSES  CONSOLTOATION  ACT,  1846,  compensation  for 

lands  injuriously  affected  ..         82 

See  Railway  Compajstt.    1. 

,  8. 18  ••       653 

See  Mandamus. 

LARCENY  ACT,  notice  of  action  under  s.  113  of 322 

•   See  False  Imprisonment. 

LEASE,  construction  of  covenant  in,  to  pay  all  taxes  in  respect  of  demised 

premises    ••         ..         ••         ..         ••         ••         ••         ••         •.       149 

See  Metropolis  Management  Amendment  Act,  1862.    3. 
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LETTERS-PATENT— (7oji«*ruc<Mm  €f  Grant  nf  Licmce—NoHce  cf  In- 
fringement — Suspention  cf  BoyaUiesJ]  The  plaintifif,  being  poasesfled 
of  a  patent,  granted  to  the  defendants  the  exclosiye  licence  to  work  it 
in  a  certain  district^  by  a  deed  by  which  the  latter  covenanted  to  pay 
certain  royalties,  and  to  give  every  information  the  better  to  enaUe 
the  patentee  to  support  the  letters-patent;  and  the  patentee  co- 
venanted for  quiet  enjoyment  of  the  patent  by  the  defendants,  and 
that,  '*  in  case  any  person  should  work  the  patented  processes,  the 
patentee  would  at  his  own  costs  commence  and  carry  on  ail  such 
actions,  &c^  as  should  be  necessary  to  establish  the  ^^dity  of  the 
patent^  and  to  put  a  stop  to  the  working  of  the  patented  processes 
by  such  person ;  and  that,  in  case  the  patentee  should  fail  or  neglect 
so  to  establish  or  maintain  the  validity  of  the  patent,  and  to  put  a 
stop  to  the  working  of  the  patented  processes  by  such  other  person, 
he  (the  patentee)  would  not  call  upon  the  defendants,  nor  should  the 
defendants  be  liable  thenceforth  to  pay  any  royalty,  until  the  patentee 
should  by  authority  of  law  or  otherwise  have  restrained  such  person 
from  working  under  the  letters-patent  :** — Hdd,  that  the  condition  for 
■  suspension  of  payment  of  the  royalties  did  not  come  into  operation 
until  the  patentee  had  notice  of  an  infringement,  and  until  after  the 
lapse  of  a  reasonable  time  to  allow  him  an  opportunity  of  institutii^ 
proceedings  to  restrain  it. 

Hekdebsok  v.  The  Most yx  Copper  Company,  Ldoted            ..      202 
LICENCE,  construction  of  grant  of,  to  use  a  patent  202 

See  Lettbbs  Patent. 
2.  to  dredge  for  oysters         ..  ..  ..  ..  ..  ..       575 

See  Prescbiftiok.    1. 

LIEN  on  ship,  for  seamen's  wages     ..         ••         ..         ..         ..         ..        3S 

See  Ship  and  Shipping.    1. 
LIMITATION  OF  ACTION  under  s.  106  of  the  Metropolis,  &a.  Act, 

1862  Ill 

See  Metropolis  Management  Amendment  Act,  1862.    1. 

LIMITATIONS,  STATUTE  OF,  runs  from  the  time  a  cheque  is  paid  by 

the  drawee  300 

See  Cheque. 
LIQUIDATED  DAMAGES,  construction  of  contract  as  to  ..  ..       IGl 

See  Vendor  and  Purchaser.    1. 
LORD  MAYOR'S  COURT:  &c  Mayor's  Court. 

LOSS  of  circular  notes,  right  of  action  for  money  had  and  received  on      ..  1 

See  Circular  Notes. 

^,  total  or  partial,  of  goods         427 

See  Marine  Insurance.    3. 

of  profits,  right  to  recover,  in  action  against  carriers  for  non-delivery 

of  goods     ..         ..         ..         ..         ..         ..         .•         ..         ••      499* 

See  Measure  of  Damages. 

MANDAMUS— iVo^ice  to  Treat^Land  Clauses  CmsoHdaiion  -4rf  (8  <fc  9 
Vkt.  c.  18),  «.  18—27  <fc  28  VicL  c.  ccexv.  ».  13.]  The  Metropolitan 
Railway  (Tower  Hill  Extension)  Act  (27  &  28  Vict.  c.  cccxv.),  by  s. 
2,  incorporates  the  Lands  Clauses  Consolidation  Act,  and  by  s.  13 
provides  that  the  company,  before  they  enter  upon  or  take  any  tene- 
ment under  the  powers  of  the  act,  shall  give  six  months'  notice  of 
their  intention  to  take  such  tenement  to  the  person  rated  to  the  poor 
in  respect  of  it.  The  Lands  Clauses  Consolidation  Act  (8  &  9  VicL 
c.  18),  s.  18,  provides  that  the  promoters  of  the  undertaking  shall 
give  notice  of  their  intention  to  take  lands  to  all  parties  interested 
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in  tbem,  and  that  sach  notice  shall  oontain  certain  particulars.  The 
Metropolitan  Railway  Ck)mpany  gave  a  notice  to  the  plaintiff  of  their 
intention  to  take  a  tenement  for  which  he  was  rated  to  the  poor ;  the 
notice  did  not  contain  the  particulars  mentioned  in  s.  18  of  the  Lands 
Glauses  Consolidation  Act  In  consequence  of  this  notice  the  plaintiff 
took  other  premises,  and  his  former  ones  remains!  on  his  hands  un- 
•occupied.  The  company  having  failed  to  proceed  with  the  purchase 
of  the  lands  after  six  months  had  elapsed,  the  plaintiff  commenced  an 
action  against  them  for  damages,  and  claimed  a  mandamus : — Edd^ 
that  the  notice  bound  the  company  to  proceed  with  the  purchase  of 
the  tenement  at  the  end  of  the  six  months,  and  that  the  plaintiff  was 
entitled  to  a  mandamus  to  compel  them  to  do  so.  Mdd  also,  that  he 
was  entitled  to  more  than  nominal  damages.  Per  Bovill,  C  J.  The 
notice,  as  against  the  company,  was  a  sufiBcient  compliance  with  the 
provisions  of  s.  18  of  the  LandJs  Clauses  Consolidation  Act. 

MOBOAN  AND  AnOTHBB  V.  ThE  MeTBOPOLITAN  BaILWAT  COM- 
PANY      553 

SiARQlNAL  NOTE  to  a  statute  is  no  part  of  the  statute  itself,  and  is  not 

binding  as  a  construction  of  the  sections  ..         ..         ..         ..       511 

See  Vendor  and  Pubchaseb.    2. 

MARINE  INSURANCE— Fa^utfd  Time  Pdicy— Estimated  Value-^Mis- 
take,]  Tbe  value  of  the  ship  insured,  stated  in  a  valued  time  policy, 
is,  in  the  absence  of  fraud,  conclusive  between  the  parties,  however 
largely  in  excess  of  the  true  value.  A  ship  was  insured  by  a  valued 
time  policy,  and  its  value  stated  in  the  policy  was  8000^.  At  the 
time  Uie  policy  was  made,  but  unknown  to  tbe  parties,  the  ship  had 
been  injured  in  a  storm,  so  that  the  expense  of  the  repairs  would 
have  exceeded  its  value  when  repau-ed.  During  the  continuance  of 
the  risk  the  ship  was  totally  lost.  In  an  action  against  the  under- 
writers:— J3eW,  that  the  policy  attached,  notwithstantog  the  pre- 
vious injury  to  the  ship,  and  that,  there  being  no  fraud,  the  value  of 
the  ship  as  stated  in  the  policy  was  conclusive  between  the  parties. 

Barkeb  AND  Anotheb  V.  Janson..         ..         ..         ..         .»       303 


,  Jettison — General  average  Contribution^  how 

estimated.']  In  ascertaining  the  general  average  contribution  to  be 
paid  by  the  shipowner  in  respect  of  goods  jettisoned,  the  value  of  such 
goods  is  to  be  taken  to  be  the  sum  which  it  may  fairly  be  assumed 
they  would  have  been  worth  to  the  owner  at  the  port  of  adjustment. 
If,  from  the  circumstances,  and  the  damaged  condition  of  the  rest  of 
the  cargo,  it  may  fairly  be  assumed  that  the  jettisoned  goods  would, 
if  they  had  not  been  thrown  overboard,  have  arrived  in  the  like  damaged 
condition,  their  value  is  to  be  taken  to  be  the  sum  they  would  have 
realized  as  damaged  goods.  A  ship  sailed  from  Liverpool  for  Calcutta 
with  2000  tons  of  salt  on  board,  all  belonging  to  one  merchant.  The 
day  after  she  sailed,  the  ship  struck  on  a  l»nk  on  the  Irish  coast,  and, 
after  throwing  overboard  1000  tons  of  the  salt,  was  got  off  and  put 
back  to  Liverpool,  where  the  remainder  of  the  cargo  was  unloaded 
and  found  to  be  all  (with  tbe  exception  of  about  100  tons)  so  damaged 
as  to  be  nearly  unfit  to  be  forwarded,  and  worthless.  The  charterer 
bad  paid  1250^.  in  advance  for  freight.  In  an  action  by  the^owner 
against  an  underwriter  on  the  ship,  to  recover  a  general  average  con- 
tribution in  respect  of  the  salt  so  jettisoned,  upon  a  case  stated  for 
the  opinion  of  the  Court  as  to  the  principle  by  which  the  average- 
stater  was  to  be  guided  in  ascertaining  the  value  of  the  jettisoned 
goods : — ffeldj  that,  in  ascertaining  the  contribution  to  be  paid  by  the 
ship-owner  to  the  owner  of  the  cargo,  in  respect  of  the  salt  jettisoned, 
it  was  to  be  valued  at  the  price  which  it  would  have  been  worth  at 
Liverpool  had  it  been  brought  back  there,— the  average-stater  taking 
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into  aoooant  the  piobafaOity  oi  its  arriving  at  the  port  of  adjostmeat  in 
a  sound  or  a  damaged  state,  or  in  a  state  in  which  it  ooold  have  been 
forwarded,  so  as  to  take  advantage  of  the  pre-paid  freight. 

FUBTCHEB  V,  ATiKTAKDER   ..  ••  ••  ..  ••  ••         37S 

3.  MABINE  INSURANCE— iS%^  and  8hipping--'Total  or  Partial  Ltm 

— OHUeratum  of  Marks  by  Sea  PertU — Goods  insured  not  distinguisk- 
ahle  from  other  similar  Goods  on  Board — Confusio — Commixtia,'] 
Cotton  belonging  to  different  owners  was  shipped  in  bales  specifically 
marked,  at  Mobile  for  Liverpool :  43  bales  belonged  to  the  plaintiflh, 
and  were  insured  by  &e  defendants  against  the  usual  perils.  In  the 
course  of  her  voyage  the  ship  was  wrecked  near  Key  West ;  all  the 
cotton  was  more  or  less  damaged;  some  of  it  was  lost,  and  some  was 
so  damaged  that  it  had  to  he  sold  at  Key  West.  The  rest  of  the 
cotton  was  conveyed  in  another  vessel  to  Liverpool.  The  marks  on  a 
very  large  ntunber  of  the  bales  were  so  obliterated  by  sea-water  that 
none  of  the  cotton  lost  or  sold  at  Key  West,  and  a  portion  only  of  that 
carried  to  Liverpool,  could  be  identified  as  belonging  to  any  particular 
consignee.  Two  only  of  the  plaintiffs'  43  bales  were  identified,  and 
these  were  delivered  to  the  ptaintifiGs: — Held,  that  in  respect  of  the 
cotton  lost^  and  that  sold  at  Key  West,  there  was  a  total  loss  of  a  part 
of  each  owner's  cotton,  and  that  all  the  owners  became  tenants  in 
common  of  the  cotton  which  arrived  at  Liverpool,  and  could  not  be 
identified ;  the  share  of  each  owner's  loss  in  the  cotton  totally  lost  or 
sold  at  Key  West,  and  his  share  in  the  remainder  which  arrived  at 
Liverpool  being  in  the  proportion  that  the  quantity  shipped  by  him 
bore  to  the  whole  quantity  shipped  according  to  the  rule  in  cases  of 
general  average  where  it  is  not  known  whose  goods  are  sacrificed :  and, 
consequently,  that  there  was  no  total  loss,  either  actual  or  construc- 
tive, of  the  plaintiffs'  41  bales. 

Spence  and  Anotheb  V,  The  Union  Mabine  Inbubance  Com- 
pany, Limited ••      42T 

4.  ,  Policy  on  Freight — Notice  of  Abandonment,'] 
The  plaintiff,  owner  of  a  vessel  chartered  to  sail  from  Glasgow  to  New 
Zealand  with  cargo  and  there  discharge,  thence  to  proceed  to  Calcutta 
and  load  cai^  and  therewith  proceed  to  London,  effected  a  policy  on 
the  chartered  freight  from  Calcutta  to  London,  to  attach  only  during 
the  preliminary  voyage  to  New  Zealand.  The  vessel  received  injuries 
on  its  voyage  to  New  Zealand,  which  would  have  justified  abandon- 
ment or  sale,  but  neither  took  place  within  a  reasonable  time,  and  the 
plaintiff  partially  repaired  the  vessel  at  New  Zealand,  and  sailed  it 
to  Calcutta.  No  notice  of  abandonment  of  the  freight  wss  given 
within  a  reasonable  time  :—Beld,  that  there  was  neither  an  actual  nor 
a  constructive  total  loss  of  the  freight. 

Potter  v.  Bankin 562 


-,  Collision  Clause — Suing  and  Labouring  Clause 


—  Cost  ff  Defending  an  Action  —  Liability  qf  Underumters.']  A 
Lloyd's  poli(7'  in  the  usual  form  on  the  plaintiff^s  vessel  was  made, 
'*  subject  to  the  nmning  down  clause  as  per  slip  attached."  By  that 
clause  the  assurers  agreed  that  if  the  plamtiff  became  liable  to  pay 
and  paid  as  damages  for  running  down  any  other  ship  any  sum 
not  exceeding  the  value  of  the  insured  vessel,  they  would  repay  to 
the  plaintiff  a  certain  proportion  of  such  sum.  The  vessel  insured 
having  run  down  another,  and  the  pldntiff  having  successfully 
defended  an  action  brought  against  him  in  respect  of  the  injury : — 
jffeldf  that  he  was  not  entitled  to  recover  any  portion  of  the  costs  of 
the  defence,  either  under  the  suing  and  labouring  clause,  or  the  running 
down  clause, 

Xenob  V,  Fox  ; 630 
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6.  MARINE  INSURANCE— JettMon—G^enmiZ  Averag&^Liability  of 
Undenvritera,']  A.  insured  goods  at  Canton  by  a  policy  which  included 
jettison  among  the  perils  insured  against.  The  goods  were  jettisoned 
under  circumstances  which  entitled  A.  to  a  general  average  contri- 
bution from  the  owners  of  the  ship  and  of  the  rest  of  the  cargo^ 
which  arrived  safely  at  London,  the  port  of  discharge.  A.  having 
sued  the  underwriters  for  the  whole  amount  insured,  without  having 
first  collected  the  contributions  to  which  he  was  entitled  from  the  other 
owners  of  the  ship  and  caigo: — Hddy  that  he  was  entitled  to  recover; 
and  that  the  underwriters,  having  paid  him,  would  be  then  entitled  to 
stand  in  his  place  with  respect  to  the  general  average  contribution : — 
Mddf  also,  that  Htxe  liability  of  the  underwriters  under  the  policy  could 
not  be  varied  by  a  custom,  alleged  to  exist  in  the  port  of  London 
between  merchants  and  underwriters,  to  hold  the  latter  liable  only  for 
the  share  of  the  loss  cast  upon  the  owner  of  jettisoned  goods  in  the 
general  average  statement. 

Dickenson  and  Others  v.  Jaedine  and  Othebs  ..         ••       639 

MASTER,  discretion  of,  as  to  taxation  of  costs       230,  320 

See  Practice.    1.    Costs.    3. 

2.  ,  practice  as  to  giving  security  to  the  satisfaction  of        ..  ..       453 

See  Sheriff.     1. 

MASTER  AND  S^HY A^^T-— Negligence  of  Servant-Scope  (f  Employ- 
ment — Notice  of  Action  under  the  Metropolitan  Management  Amend- 
ment  Act,  1862  (25  &  26  Vict.  c.  102),  s.  106.]  The  defendant,  a  con- 
tractor under  a  district  board,  was  engaged  in  constructing  a  sewer, 
and  employed  men  with  horses  and  carts.  The  men  so  employed 
were  allowed  an  hour  for  dinner,  but  were  not  permitted  to  go  home 
to  dine  or  to  leave  their  horses  and  carts.  One  of  the  men  went  home 
about  a  quarter  of  a  mile  out  of  the  direct  line  of  his  work  to  his 
dinner,  and  left  his  horse  unattended  in  the  street  before  his  door. 
The  horse  ran  away  and  damaged  certain  railings  belonging  to  the 
plaintiff: — Held,  that  it  was  properly  left  to  the  jury  to  say  whether 
the  driver  was  acting  within  the  scope  of  his  employment,  and  that 
they  were  iustified  in  finding  that  he  was.  JJeld,  also,  that  the  thing 
complained  of  was  not  a  thing  done  or  intended  to  be  done  under  the 
powers  of  the  board,  or  under  ibhe  act,  so  as  to  entitle  tke  defendant  to 
a  notice  of  action  under  s.  106  of  the  25  &  26  Vict,  a  102. 

Whatman  v.  Pearson 422 

MATE,  seaman  appointed  on  death  of  master  by  first  mate  to  be  second, 

entitled  to  pay  of  second  mate   ..  ..  ..  ••  ..  ..         47 

See  Ship  and  Shipping.    2. 

MAYOR'S  COVET— AUachment  — Equitable  Assignment  (f  Railway 
Shares — Notice  to  OamisJiee,!  A  prior  equitable  assignment  of  rail- 
way shares  in  the  hands  of  the  garnishee,  is  a  bar  to  an  attachment 
from  the  Mayor's  Court,  London,  notwithstanding  that  no  notice  of 
such  assignment  has  been  given  to  the  garnishee. 

Crow  and  Another,  Approvers ;  Rorinbon,  Plaintiff;  Reeves 
AND  Anotbeb,  Garnishees ;  Nesritt,  Defendant        ..         ..       264 

MEASURE  OP  DAMAGES— Carrier'-Non'Delivery-'Loss  of  Profits-^ 
Ship  and  Shipping— Delivery  of  Goods  on  hoard,']  The  plaintiffs 
delivered  to  the  defendant's  servants  on  a  quay  at  Glasgow,  for  ship- 
ment on  board  the  defendant's  vessel  which  lay  alongside,  several  cases 
containing  machinery,  which  was  intended  for  the  erection  of  a  saw- 
mill at  Vancouver's  Island.  The  master  gave  a  bill  of  lading  for 
them,  describing  the  cases  as  containing  •*  merchandize."  The  defend- 
ant knew  generally  of  what  the  shipment  consisted.  On  the  arrival 
of  the  vessel  at  her  destination,  one  of  the  cases,  which  contained 


696  INDEX, 

machinery  witLout  which  the  mill  could  not  be  erected,  could  not  be 
found  on  board ;  and  the  plaintiffs  were  obliged  to  send  to  England  to 
replace  the  lost  articles  :—5eW,  that  the  defendant  was  liable  for  the 
loss  of  the  machinery,  as  delivery  to  the  defendant's  servants  alongside 
the  vessel  was  equivalent  to  a  delivery  on  board.  Edd  also,  that  the 
measure  of  damages  for  the  breach  of  contract  was,  the  cost  of  repladng 
the  lost  articles  in  Vancouver's  Island,  with  interest  at  6  per  cent, 
upon  the  amount  until  judgment,  by  way  of  compensation  for  the 
delay. 

The  Bbitish  Columbka  and  Vancouver's  Island  Spar,  Luhbeb, 

AND  Saw-mill  Gompant,  Limited,  v.  Nettleship  ..         ..      499 

MEMORA.NDUM,  what  sufficient  under  s.  17  of  Statute  of  Frauds        ..        52 
See  Frauds,  Statute  of. 

^^^*?^.^^  SHIPPING  ACT,  1864,  s.  388,  is  not  repealed  by  s.  96  of 

the  Thames  Conservancy  Act,  1857      ..         .. 416 

See  Thames  Conservancy  Act,  1867. 

2-  „    ^ ,  s.  299,  construction  of  ..      476 

See  Bill  of  Lading.    8. 

METROPOLIS  LOCAL    MANAGEMENT   ACT,  liability  of  vestry 

under,  for  repair  of  highway 58 

See  Highway. 

METROPOLIS  MANAGEMENT  ACT,  1856,  s.  105,  deductions  from 

rent  on  account  of  payments  assessed  upon  premises  under      ..         144, 149 
See  Metropolis  Management  Amendment  Act,  1862.    2.    3. 

2« ' ■ — — ^  1862,  s.  106,  notice  of  action 

^der    , 22 

See  Master  and  Servant. 

METROPOLIS  MANAGEMENT  AMENDMENT  ACT,  1862  (25  &  26 
Vict.  c.  102),  s.  106 — Limitation  of  Acticm — Claim  of  Compensation 
for  Injury  to  Property.']  By  s,  106  of  the  Metropolis  Management 
Amendment  Act,  1862,  no  action  or  proceeding  shall  be  commenced 
against  the  Metropolitan  Board  of  Works  for  anything  done  or  in- 
tended to  be  done  under  the  powers  of  that  board,  under  certain 
statutes,  until  after  one  month's  notice,  and  "every  such  action 
and  proceeding  shall  be  brought  or  commenced  within  six  months 
next  after  the  accrual  of  the  cause  of  action,  or  ground  of  claim  or 
demand,  and  not  afterwards":  — ZfeZt?  (aflBrming  the  judgment  of 
the  Court  of  Common  Pleas),  that  notice  of  claim  and  demand  of 
arbitration  for  damage  done  to  buildings  by  the  Metropolitan  Board 
of  Works,  acting  under  their  statutory  powers,  is  not  such  a  pro- 
ceeding against  the  Metropolitan  Board  of  Works  as  to  render  it 
necessary  that  it  should  be  made  within  six  months  after  the  damage 
is  caused. 

Delany   and   Another   v.  The    Metropolitan    Board  op 

Works (Ex.  Ch.)      HI 


2. 


Bight  of  Tenant  to  deduct  from  his  Rent  Payments  ff  Money  as- 
sessed upon  the  Premises  for  WorJcs  done  under  the  lObth  section  tf 
the  Metropolis  Management  Act,  1855  (18  &  19  Vict,  c,  120)  — 
Landlord  and  Tenant.]  Hy  s.  96  of  the  Metropolis  Management 
Amendment  Act,  1862,  the  owner  shall  allow  the  occupier  to  deduct 
out  of  the  rent  from  time  to  time  becomino;  due  in  respect  of  the 
premises  the  sums  of  money  which  the  occupier  pays  to  the  vestry  or 
district  board  for  works  done  by  them  under  the  act : — Edd,  that^ 
to  entitle  the  occupier  to  avail  himself  of  that  provision,  the  money 
must  have  been  actually  paid ;  and,  consequently,  that  a  distress,  for 
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rent  which  became  due  after  service  of  a  notice  from  the  vestry, 
made  before  payment  to  the  vestry-clerk,  is  not  illegal. 

Rtan  r.  Thompson 144 

3.  METROPOLIS  MANAGEMENT  AMENDMENT  ACT,  1862  (25  Sc 
26  Vict.  o.  102),  8.  96.]  ABtessment  in  Be9pect  of  Works  done  under 
8. 105,  ffMtiriodi*  Management  Act,  1855  (18  di  19  Vict.  c.  120)— 
Landlord  and  Tenant — Construction  of  Covenant  to  pay  aU  Taxes^  ibc^ 
in  respect  of  the  Premises,']  By  indenture  of  lease  tiie  lessee  cove- 
nanted that  he  would  during  the  continuance  of  the  term  pay  and 
dischaige  "  all  taxes,  rates,  duties,  and  assessments  whatsoever  which 
during  the  continuance  of  the  demise  should  be  taxed,  assessed,  or  im- 
posed on  the  tenant  or  landlord  of  the  premises  demised  in  respect 
thereof,"  &c  The  vestry  of  the  parish  having,  under  the  provisions 
of  the  Metropolis  Management  Acts  paved  the  street  upon  which  the 
demised  premises  abutted,  assessed  the  sum  payable  by  the  owner  as 
his  proportion  of  the  estimated  expenses  thereof  at  49Z.  2s.  6d.,  gave 
the  occupier  a  notice  under  s.  96  of  the  act  of  1862  requiring  him  to 
pay  it,  and,  upon  his  failure  to  do  so,  took  proceedings  a^nst  the 
owner  before  a  magistrate,  and  compelled  him  to  pay : — ndd^  that 
this  was  a  "duty"  or  "assessment"  assessed  or  imposed  upon  the 
owner  in  respect  of  the  premises,  within  the  covenant 

Thompson  v,  Lapworth     .. 149 

4. : ,  B.  98 

— New  Street.]  Section  98  of  the  Metropolis  Management  Amend- 
ment Act,  1862,  provides  that  no  existing  road  way  of  a  width  less 
than  40  feet  shall  be  laid  out  for  building  as  a  street  for  carriage 
traffic,  unless  such  road  be  widened  to  the  width  of  40  feet,  taken 
half  on  either  side  of  the  centre  of  the  roadway.  The  respondent 
was  the  owner  of  land  upon  which  he  had  in  1866  erected  some 
houses,  the  gardens  in  the  rear  of  which  abutted  upon  an  ancient  lane, 
and  some  of  the  owners  of  land  adjoining  this  lane  had  in  1867  begun 
to  form  it  into  a  street  for  carriage-traffic,  ^vithin  the  meaning  of  s.  98 
of  the  Metropolis  Management  Amendment  Act,  1862.  The  respond- 
ent himself  had  done  no  act  towards  forming  or  laying  out  the  lane 
as  a  street  for  the  purposes  of  carriage-traffic,  otherwise  than  by  the 
removal  in  1866  of  an  old  bank  and  thorn  fence  and  the  substitution 
of  an  oak  fence  three  feet  within  his  own  land,  nor  had  he  any  intention 
of  doing  any  such  act,  or  of  putting  up  any  building  fronting  towards 
the  lane : — Held,  that  he  had  not  committed  any  ofifence  against  the 
act :  and  was  not  bound  to  set  back  his  oak  fence,  so  as  to  leavo  a 
space  of  20  feet  between  it  and  the  centre  of  the  lane. 

The  Mktbopolitan' Board  of  Works,  Appellants;  Clever, 

Bespondent      ..         ..  ..  ..  ..  ..  ..       531 

METROPOLITAN  BOARD  OP  WORKS,  right  of,  to  lateml  support 

for  sewers  from  adjacent  land    ..  ..         ..         ..         ..  ••       612 

'  See  Sewers. 

METROPOLITAN  RAILWAY  ACT,  s.  104,  construction  of     ..         ..       612 
SeeSKWzas. 


(TOWER  EXTENSION)  ACT,  notice 


to  treat  under      ..         ..         ..         ..         ..       553 

See  Mandamxts. 

MONEY  HAD  AND  RECEIVED,  right  of  action  for,  or  loss  of  circular 

notes         ..         ..         ..         ..         ..         ..         ..         ..         ••  1 

See  Circular  Notes. 

MORTGAGE  .of  ship,  effect  of  contract  respecting  ship  subsequent  to     ..         38 
See  Ship  akd  Shippiko.    1. 
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MUTUAL  CREDIT,  what  ia,  in  bankraptey         4^ 

See  Baskbuptcy.    3. 

NAME  of  oofnpany,  change  of         ..         ..         ..         ..         ..  ..       407 

See  CoMFANiES  Act,  1862.    2. 

NEGLIGENCE — Bailway  Company — Absence  of  due  Precaution}  J]  In 
order  to  charge  a  railway  company  or  other  carrier  of  passengers  with 
negligence,  it  is  necessary  to  shew  circumstances  from  which  it  may 
fjEiirly  be  inferred  that  the  accident  complained  of  resulted  from  the 
want  of  some  precaution  which  the  defendants  might  and  ought  to 
have  taken;  and  also  to  shew  with  reasonable  certainty  what  par- 
ticular precaution  had  not  been  taken.  The  plaintiff,  while  travelling 
by  the  defendants*  railway,  was  injured  by  the  fall  of  an  iron  girder, 
through  the  negligence  of  the  workmen  employed  by  a  contractor  in 
placing  it  across  the  retaining  walls  of  the  railway.  It  was  proved 
that  the  work  in  question  was  extremely  dangerous,  and  that  it  was 
the  practice  when  such  work  was  being  done  across  railways,  for  the 
company  to  place  a  man  to  signal  to  the  workpeople  the  approach 
of  a  train.  This  precaution  was  not  adopted : — Held,  sufficient  to 
warrant  a  jury  in  finding  that  the  defendants  were  guilty  of  n^li- 
gence.    [JReversed  on  appeal^  591.    See  neoct  case  tn/.j 

Daniel  v.  The  Metbofolitak  Railway  Coxpasy        ..         ..       21G 

2.  ,  Appeal  under  Common  Law  Procedure  Act^  1854  (I7<fe 
18  Vict,  e,  125i  **•  34,  35 — Court  to  draw  Inferences — Negligence — 
Railway  Company — Absence  cf  due  Precaution.']  A  verdict  was 
entered  for  the  plaintiff,  by  consent,  subject  to  leave  reserved  to  the 
defendants  to  move  to  set  it  aside,  and  instead  thereof  to  enter  a 
verdict  for  them,  or  a  nonsuit,  on  the  ground  that  there  was  not  suffi- 
cient evidence  of  negligence  to  support  the  plaintiff's  case, — the  Court 
to  be  at  liberty  to  draw  inferences  of  fact,  and  to  adjudge  upon  the 
evidence.  Upon  appeal  to  the  Exchequer  Chamber,  under  the  Com- 
mon Law  Procedure  Act,  1854,  ss.  34,  35,  the  evidence  being  set  out 
in  the  case, — ffeld,  that  the  Court  of  error  were  to  find  such  a  verdict 
as  in  their  judgment  a  jury  ought  upon  the  evidence  to  have  found. 
The  plaintiff,  while  travelling  by  the  defendants*  railway,  was  injured 
by  the  fall  of  a  girder,  through  the  negligence  of  the  workmen  employed 
by  a  contractor  (unconnected  with  the  defendants)  whilst  placing  it 
across  the  retaining  walls  of  the  railway.  It  was  proved  that  the 
work  in  question  was  extremely  dangerous,  though  none  of  the  wit- 
nesses had  ever  known  of  a  girder  falling ;  that  it  was  the  practice, 
when  such  work  was  being  done  over  railways,  for  the  company  to 
place  a  man  to  signal  to  the  work-people  the  approach  of  a  train ; 
and  that  this  precaution  was  not  adopted  on  the  occasion  in  ques- 
tion ;  but  there  was  no  evideDce  that  the  company's  servants  knew 
that  the  girder  was  in  the  course  of  being  moved  at  the  time  the  train 
was  passing,  or  of  the  means  used  by  the  contractor  for  moving  it : — 
Held,  upon  a  case  in  which  the  Court  were  to  be  at  liberty  to  draw 
inferences  of  fact, — ^reversing  the  decision  of  the  Court  of  Common 
Pleas, — that  as  a  fact  the  defendants  were  not  guilty  of  negligence, 
although  the  evidence  of  n^ligence  was  such  that  it  could  not  have 
been  withdrawn  from  the  jury.     [See  preceding  case,"] 

Daniel  v.  The  Metropolitan  Railway  Company  ..   (Ex.  Ch.)      591 

3,  ,  Duty  of  Bock  Company  to  Persons  doing  business  on 
board  Ships  in  the  Dock.']  The  defendants,  a  dock  company,  pro- 
vided gangways  from  the  shore  to  the  ships  lying  in  their  dock,  the 
gangways  being  made  of  materials  belonging  to  the  defendants  and 
managed  by  their  servants.  The  plaintiff  went  on  board  a  ship  in 
the  dock  at  the  invitation  of  one  of  the  ship's  officers  and,  while  he 


INDEX, 


FAGE. 


was  on  board,  the  defendants'  senrants,  for  the  purposes  of  the  busi- 
ness of  the  dock,  moved  the  gangway,  so  that  it  was,  and  to  their 
knowledge,  insecure.  The  plaintiff,  in  ignorance  of  its  insecurity, 
returned  along  it  to  the  shore,  the  gangway  gave  way,  and  he  was 
injured : — EM,  that  there  was  a  duty  on  the  defendants  towards  the 
plaintiff  to  keep  the  gangway  reasonably  safe,  and  that  he  was  entitled 
to  recover  damages  from  them  for  the  injuries  he  received. 

Smith  v.  London  and  Saint  Katharine  Docks  Company       ..      326 

4.  NEGLIGENCE— -BaiZuwy  Company-^Cmtributory  Negligence,']  The 
plaintiff,  a  paaseDger  by  the  defendants'  railwav,  was  in  the  act  of 
getting  into  a  Uiird-class  carriage  at  a  station,  the  train  not  being  in 
motion.  Having  a  parcel  in  his  right  hand,  he  placed  his  left  hand 
on  the  back  of  the  open  door  to  aid  him  in  mounting  the  step.  Before 
he  had  completely  entered  the  carriage,  the  guard,  without  any  pre- 
vious warning,  forcibly  closed  the  door,  and  crushed  the  plaintiffs 
hand  between  the  door  and  the  door-post  In  an  action  for  the 
injury  thus  sustained : — Held,  by  Byles  and  Keating,  JJ.,  that  the 
jury  were  justified  in  finding,  in  favour  of  the  plaantiff,  that  the 
guard  was  guilty  of  negligence ;  and  that  there  was  no  evidence  of 
contributory  negligence  on  the  part  of  the  plaintiff.  Held,  bv  Mon- 
tague Smith,  J.,  Uiat,  by  putting  his  hand  in  the  position  he  did, 
knowing  that  the  door  was  about  to  be  closed,  the  plaintiff  was 
guilty  of  negligence  which  contributed  to  the  injury,  and  therefore 
was  not  entitled  to  recover. 

FoBDHAM  V  The  London,  Brighton,  and  South  Coast  Rail- 
way Company  368 


-,  Breach  of  Duty — StatemeTit  of  Cause  of  Action — Plead- 


ing,"] Declaration  that  the  defendant  wrongfully,  negligently,  and 
improperly  hung  a  chandelier  in  a  public-house,  knowing  that  the 
plaintiff  and  others  were  likely  to  be  therein  and  under  the  chandelier, 
and  that  the  chandelier  unless  properly  hung  was  likely  to  fall  upon 
and  injure  them ;  and  that,  the  plaintiff  being  lawfully  in  the  public- 
house,  the  chandelier  fell  upon  and  injured  him  : — Held,  on  demurrer, 
that  the  declaration  was  bad,  as  it  did  not  disclose  any  duty  by  the 
defendant  towards  the  plaintiff  for  the  breach  of  which  an  action  could 
be  maintained. 

CoLLiB  V.  Seldbn 495 

6,  of  carriers  by  sea,  evidence  of ..         ..         ..         ..         14 

See  Bill  of  Lading.    1. 

7.  ,  liability  of  master  for,  of  his  servant  ..  ..         ..       422 

See  Master  and  Servant. 

8, ^  direction  of  judge  on  trial  for,  in  navigating  a  vessel         476 

See  Bill  of  Lading.     3. 

9.  of  railway  company,  evidence  of         .•  ..  ..       591 

See  Negligence.    2. 

NEW  STREET,  laying  out,  under  Metropolis  Management  Amendment 

Act,  1862 531 

See  Metropolis  Management  Amendment  Act,  1862.     4. 

NEW  TRIAL,  in  action  for  slander  not  granted  for   insuflaciency  of 

damages    ..  ..         ..  ..       607 

See  Costs.    4. 

NON-DELIVERY  of  goods  by  carrier,  measure  of  damages  for    «.         ..       499 
See  Measure  of  Damages. 

NOTICE  of  objection  to  borough  vote  signed  by  stamp  is  good     ..         ..         28 
See  Parliament. 


700  KDEX. 


2.  NOTICE  to  ooDtributories  that  their  names  are  on  the  list,  not  a  con- 
dition precedent  to  right  of  action  for  calls       175 

See  CoicPAHivs  Act,  1862.    L 

3  ■  by  defendant  to  plaintiff  to  bring  issue  on  to  be  fried,  enlarge- 

meot  of  time  after  ..         ..  ..         ..         ..         .•         ..       293 

See  PiucricE.     2. 


<^  call  after  change  of  the  name  of  the  company         -         ••       407 

See  Companies  Act,  1862.    2. 

—  to  treat  nnder  Lands  Clauses,  &c.,  Act,  1845 553 

Bee  Mabdaxus. 

-of  abandonment  of  freight        ..         ••         • 562 


See  Mabive  Insubakce.  4. 

NOTICE  OF  ACTION  under  s.  113  of  24  &  25  Vict  c.  96 
See  False  Ixfbisonmebt. 


-  nnder  25  ft  26  Tict  c.  102,  &  106  ..  ..       422 


See  Masteb  and  Sebyastt. 

OBJECTION,  notice  o^  to  borough  Tote  signed  by  stamp  is  good . .         ..        28 
See  Pabi.ta¥EWT. 

OBLITERATION  by  sea  poils  of  marks  on  goods  on  board  a  ship  so  as  to 

render  goods  midistinguishable  from  other  similar  goods         ..         ..       427 
See  Mabdib  Iksubance.    3. 

^  OFFICE,"  meaning  of  word  m  articles  of  association       484 

See  Company.    3. 

ONUS  OF  PROOF,  of  negligence  of  carriers  by  sea  14 

See  Bill  of  Lading.    1. 

ORDER,  judge's,  undertaking  on  refusal  of,  binding  on  parties      ..         ..       230 
See  Pbactice.    1. 

2. of  reference,  practice  as  to  amendment  of  ..         ..  ..       252 

See  Fbaotice.    6. 


•  of  discharge  in  bankruptcy  docs  not  protect  from  arrest  for  costs 


of  judgment  signed  after  bflinkruptcy,  although  proof  is  made  for  the 

debt  recovered  in  the  action       ..  ..  318 

See  Bankbuptct.    1. 

4  ^  INTERPLEADER,  practice  on  giving  security  on      .•         ..       453 

See  Shebiff.    1. 

OYSTER  FISHERY,  licence  to  dredge  in 576 

See  Pbescbiption.    1. 

PARLIAMENT— Porot^A  Vote--Notice  of  Ohjection^Signature  of  06- 
jector — Stamp — 6  Vict,  c.  18,  «.  17.]  An  objector  affixed  his  name  to 
the  notice  of  objection  by  means  of  a  stamp  on  which  was  engraved  a 
fac-simile  of  his  ordinary  signature: — Ueldj  that  the  notice  was 
"signed  by  the  person  objecting,"  within  the  17th  section  of  the 
6  Vict.  c.  18. 

Bennett,  Appellant ;  Bbitmfitt,  Respondent     ..  ••  ..        28 

PAROL  EVIDENCE :  See  Evidekce. 

PARTIAL  LOSS  of  insured  goods 427 

See  Mabine  Inbubakce.  .  8. 

PARTIES  to  a  contract  made  by  an  agent 139 

See  CONTBACT.      1. 

PATENT :  See  Letters  Patent. 
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PAYMENT  into  oonrt  by  garnishee  under  judge's  order  discharges  gar- 
nishee from  liability        ..  ..  ..  ..  ..         ..  ..       295 

See  Garhishbe  Ordeb.    1. 

PILOTAGE,  COMPULSORY:  iSee  Compulsory  Pilotage. 

PLEADING  a  'declaration  for  negligence  is  bad,  unless  it  discloses  the 

breach  of  a  legal  duty  to  be  observed  towards  the  plaintiff     ..  ..       495 

See  Negligence.    5. 

2. departure  ..         ..  ..  ..         •.         ..         ..       546 

See  Bankbuptcy  Act,  1861.    3. 

POLICY,  value   stated    in,  is    conclusive   between  the  parties  in   the 

absence  of  fraud    ..         ..  ..  ..         .«  ..         ..         ••       303 

See  Marine  Insubance.    1. 

2.  -^^.~.  of  marine  insurance  on  freight,  notice  of  abandonment ..         ..       562 
See  Mabine  Insubance.    4. 

POOR-RATE— i?cpr€sen<a/»bn  ^the  People  Act,  1867  (30  &  31  Vici.  c. 
102),  Constructum  of  s.  7 — House  wholly  let  out  in  AjKtrtments  not 
separately  ratedJ]  By  the  Representation  of  the  People  Act,  1867 
(30  &  31  Vict.  c.  102),  s.  7,  where  the  owner  is  rated  at  the  passing 
of  this  Act  to  the  poor-rate  in  respect  of  a  dwelling-house  situate  in  a 
parish  wholly  or  partly  within  a  parliamentary  borough,  instead  of 
the  occupier,  his  liability  to  be  rated  for  the  future  shall  cease ;  and 
after  the  passing  of  this  act  no  owner  of  any  dwelling-house  so  situate 
shall  be  rated  to  the  poor-rate  instead  of  the  occupier,  except  as  here- 
inafter mentioned.  .  .  .  When  the  dwelling-house  shall  be  wholly 
let  out  in  apartments  or  lodgings,  not  separately  rated,  the  owner  of 
such  dwelling-house  shall  be  rated  to  the  poor-rate.  The  appellant 
and  five  other  persons  each  occupied  a  room  in  a  six-roomed  dwelling- 
house  in  a  parish  within  a  parliamentary  borough,  and  had  the  use  in 
common  of  the  street-door,  passage,  staircase,  and  domestic  con- 
veniences ;  the  owner  did  not  occupy  any  jpart  of  the  premises,  nor 
retain  any  control  over  the  tenants,  each  of  whom  had  the  exclusive 
possession  of  his  own  room.  At  the  time  of  the  passing  of  The  Repre- 
sentation of  the  People  Act,  1867,  the  owner  was  rated  in  respect  of 
the  whole  house,  instead  of  the  occupiers,  by  virtue  of  the  Small 
Tenements  Act,  13  &  14  Vict.  c.  99.  After  the  passing  of  The 
Representation  of  the  People  Act,  the  overseers  of  the  parish  made  a 
rate,  in  which  each  of  the  six  occupiers  was  separately  rated : — Held, 
that  the  ovmer  of  the  house,  and  not  the  several  occupiers,  was  rate- 
able :  for  that  the  house  came  within  the  exception  in  s.  7. 

Stahpeb,  Appellant;  The  Ovebseebs  of  Sunderland-neab- 

the-Sea,  Respondents  ..  ..  388 

PRACTICE — Undertaking  on  Befuscd  of  Order — Drawing  up  Judges 
Order — Cosfe,  Taxation  of — Master* h  Discretion^  A  summons  to 
change  the  venue  from  London  to  Newcastle  being  opposed  by  the 
plaintiffs,  the  judge  indorsed  the  summons,  "  No  order ;  the  plaintiffs 
undertaking  to  tax,  if  successful,  as  if  tried  in  Northumberland  :" — 
Held,  that  this  was  binding  upon  the  plaintiffs  as  an  undertaking, 
though  no  order  was  ever  drawn  up.  The  cause  was  in  tlie  paper 
six  days,  and  was  tried  on  the  fifth  and  six  days,  when  the  plaintiffs 
had  a  verdict.  On  taxation,  the  master  allowed  only  two  days* 
attendance  of  the  plaintiffs'  attorney  and  witnesses,  considering  that 
their  detention  would  not  have  exceeded  that  space  of  time  if  the 
cause  had  been  tried  at  Newcastle.  He  also  refused  to  allow  the  esti- 
mated cost  of  a  journey  from  London  to  Newcastle  of  two  witnesses 
(residents  of  South  Shields),  who  happened  to  be  near  London  at  the 
time  of  the  trial.    He  further  disallowed  detention  money  to  witnesses 
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whose  ordinaiy  place  of  abode  was  Newcastle  or  the  neighbourhood, 
upon  the  presumption  that  they  would  probably  have  been  at  home 
at  the  assize  time : — Hdd^  that  these  were  matters  for  the  master's 
discretion,  and  that  he  had  not  so  plainly  and  obviously  erred  as  to 
induce  the  Court  to  interfere. 

Clabkb  and  Others  v.  The  Ttne  Imfroyemekt  Gohmissiokebs  230 
PRACTICE— Commo»  Law  Procedure  Act,  1852  (15  <fel6  Vict.  c.  76X 
».  101 — Efdargement  of  2Vmc.]  By  the  Common  Law  Procedure  Act, 
1852  (15  &  16  Vict  c.  76),  s.  101,  it  is  provided  that  where  any 
issue  is  joined  in  any  cause  the  defendant  may  in  the  cases  therein 
provided,  give  twenty  days'  notice  to  the  plaintifif  to  briug  the  issue 
on  to  be  tried  at  the  sittings  next  after  the  expiration  of  the  notice ; 
and  if  the  plaintifif  neglects  to  proceed  to  trial  in  pursuance  of  such 
notice,  the  defendant  may  enter  a  suggestion  and  sign  judgment  for 
his  costs,  provided  that  the  Court  or  a  judge  shall  have  power  to 
extend  the  time  for  proceeding  to  trial  with  or  without  terms : — Eddy 
that  under  the  above  section  the  Court  or  a  judge  can,  after  the 
twenty  days  have  already  expired,  extend  the  time  for  proceeding  to 
trial. 

Nofiom  V.  Hudson  293 


Costs  of  the  Day — Suggestion  of  Death  of  one  (f  two  De- 


fendants—lb A  16  Vict.  c.  76,  8.  99.]  Where  a  plaintiff  has  a 
reasonable  excuse  for  not  proceeding  to  trial  pursuant  to  notice,  and 
has  been  guilty  of  no  default,  the  defendant  is  not  entitled  to  costs  of 
the  day,  under  s.  99  of  the  Common  Law  Procedure  Act  1862.  In 
an  action  against  A.  and  B.,  notice  of  trial  was  given  for  the  Bristol 
assizes,  which  commenced  on  the  13th  of  August.  On  the  10th, 
Saturday,  the  plaintifif 's  attorney  became  aware  that  B.  was  dead. 
No  suggestion  was  entered  on  the  record,  and  on  the  12th  the  plaintifif 
gave  a  notice  by  telegram  that  he  did  not  mean  to  try  at  those  assizes. 
Notwithstanding  this  notice,  A.  attended  with  his  witnesses  at  Bristol. 
The  plaintiff  did  not  appear : — Held,  that  the  plaintiff  had  not  been 
guilty  of  such  defJEiult  as  to  entitle  A.  to  costs  of  the  day.  Semble, 
that  a  suggestion  of  B.'s  death  might  have  been  entered  by  either 
party. 

Pell  t^.  LiNNELL  AND  Another ..       441 

,  recovery  in  an  action  for  money  paid  for  defendant  for 

seamen's  wages     ..         ..         ..  ..  ..  ..         ••         ..         38 

See  Ship  and  Shipping.    1. 


-,  the  Court  has  a  discretion  as  to  allowing  a  scire  facias  to 


issue  against  a  shareholder  of  a  company  ..         ..         ..         ..        80 

See  Company.    1. 

6.  — — ^  as  to  amendment  of  order  of  reference         . .         ..         . .       252 

See  Abbftbation.    1. 

7.  —~  an  equitable  assignment  of  railway  shares  is  a  bar  to  an 

attachment  issuing  out  of  the  Mayor's  Court     ..  ..  ..         ••       264 

See  Mayor's  Court. 


-,'the  expenses  of  a  country  attorney  attending  at  a  trial  in 


London,  may  be  allowed  on  taxation     ..  ..  ..  ..  ..       320 

See  Costs.    3. 

9.  ■  in  giving  seeurity  to  the  satisfaction  of  the  master  ••  -    453 

See  Sheriff.    1. 

10.  ■  in  county  court  as  to  advocacy  by  attorneys     ...         ••       490 
See  County  Court.    2. 
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PRESCRIPTION— ^eGwonaJZeneM  (f  Fee—Oyster  Fishery— Licence  to 
Dredge."]  The  mere  circumstance  of  the  owners  of  an  oyster  fishery 
having  for  a  period  of  one  hundred  and  fifty  years  received  a  fee  of 
22.  2«.  for  a  licence  for  four  dredges,  will  not,  in  the  absence  of  all 
evidence  on  the  subject,  warrant  the  assumption  that  32.  3«.  is  an 
unreasonable  sum  to  demand  for  such  a  licence. 

Mills  v.  Thb  Matob,  &c.,  of  Colohesteb        ..        (Ex.  Gh.)      575 

2.  ,  AneJiorage^ue,  what  will  sustain  a  Claim  for — Aniient 

PcTtJ\  An  oyster-fifihery  had  been  possessed  and  an  anchorage-due 
claimed  and  received  from  time  immemorial  by  the  lords  of  the 
manor  of  Whitstable  in  respect  of  all  vessels  casting  anchor  within 
the  limits  of  certain  anchorage-ground  within  the  manor.  The  anchor- 
age was  natural  holding  ground,  with  natural  breakwaters.  In  1795, 
the  fishery  and  the  soil  (including  the  anchorage-ground)  were  con- 
veyed by  the  lord,  with  all  its  rights  and  appurtenances,  to  the  plain- 
tiffs, who  thenceforth  claimed  and  received  the  anchorage-dues.  There 
was  some  evidence  that  Whitstable  was  a  limb  of  the  port  of  Sandwich ; 
but  there  was  no  direct  evidence  to  shew  that  the  anchorage-ground 
was  within  or  connected  with  the  port,  or  that  the  franchise  of  the  port 
was  ever  granted  out  by  the  Crown.  There  was,  however,  evidence 
that  the  lord  of  the  manor  was  the  owner  of  a  landing-place  called 
Le  Craston,  within  the  limits  of  the  manor,  but  its  precise  position 
could  not  now  be  ascertained,  and  that  he  took  toll  upon  merchandize 
landed  there,  and  also  that  he  was  owner  of  the  anchorage-ground, 
and  took  the  anchorage-due  as  such  lord  and  owner  of  the  solL  The 
recitals  in  an  act  of  parliament  by  which  the  plaintiffs  were  incorpo- 
rated and  im powered  to  purchase  the*  manor  and  manorial  rights, 
stated  that  there  were  "customary  payments  usually  and  of  right 
made  to  the  lord  of  the  manor  for  or  in  respect  of  any  ship  or  vessel 
on  the  landing  of  goods  or  merchandize  within  the  said  manor." 
There  was  also  evidence  that  the  plaintiffs  had  as  far  back  as  living 
memory  extended  maintained  buoys  and  beacons,  which  served  the 
double  purpose  of  pointing  out  the  channel  by  which  vessels  of  small 
burthen  might  safely  reach  the  anchorage-ground  and  also  of  protecting 
the  oyster-beds: — Held  (affirming  the  judgment  of  the  Court  of 
Common  Pleas),  by  Kelly,  C.B.,  Channell,  B.,  Blackburn  and  Mellor, 
JJ.,  upon  a  special  case  reserving  power  to  the  Court  to  draw  all 
inferences  of  fact,  that  the  maintenance  of  the  buoys  and  beacons, 
taken  in  connection  with  the  ownership  of  the  soil  of  the  anchorage- 
ground,  and  the  benefit  to  the  public  therefrom,  afforded  a  sufficient 
consideration  to  sustain  the  cl^m  to  the  anchorage-due.  EM,  by 
Martin  and  Bramwell,  BB.,  that  assuming  Whitstable  to  be  an 
antient  port,  the  facts  stated  did  not  justify  the  inference  that  there 
Wcos  any  consideration  to  sustain  the  claim  of  anchorage. 

The  Feeb  Fishebs  of  Whitstable  v,  Fobeman  . .         (Ex.  Ch.)      578 

•  for  a  salmon  fishery    ..  .,  ,.  .,  .,         67 


See  Salmon  Fishebt  Acts. 

PRESUMPTION  as  to  time  of  stamping  foreign  bill  of  exchange  ,         ..       286 
See  Stamp.    1. 

PRINCIPAL  AND  AGENT,  seaman  appointed  on  death  of  master  by 

first  mate,  to  be  second  mate,  entitled  to  pay  of  a  second  mate  . .         . .         47 
See  Ship  and  Shipping.    2. 


-,  effect  of  usages  of  Stock  Exchange  upon 


contracts  made  there       ..  ..  ..         ,.         ,.         ,»         „       112 

See  Shabes.    1. 
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3.  PRINCIPAL  AND  AGENT,  luage  in  wool  trade  in  larerpool,  that  z 

broker  may  oontnct  either  in  his  own  or  in  his  principal  s  name,  is  a 
good  coatom        ••         •.         ••         ••         ••         ..         ••         ••       194 

See  Usage.    1. 

4.  ,  authority  of  factor  to  pledge  goods  ..       268 
See  Factobs  Acts. 

PBOFITS,  r^ht  to  recoTer  for  loss  of,  in  action  against  carriers  for  non- 
delivery of  goods  ••         ..  .•         ..  ..         ••         ..  ..       499 
See  M^suBB  of  Damages. 

PUBLIC  HOUSE,  oonstmction  of  contract  for  sale  of 511 

See  Yexdob  akd  Pubchaseb.    2. 

PUBLIC  STORES,  exemption  of,  from  toll 62 

See  TuBKFiKS  Act. 

PURCHASER :  See  Vehdob  and  Pubchaseb. 

QUALIFICATION  of  directors,  construction  of  articles  of  assodation  as  to      484 
500  CoKPAinr.    3. 


RAILWAY  COMPANY— Ci>mpensaiu)»/or  XoiMis  **  injuriously  affecUd," 
within  the  Lands  Clauses  Consdidation  Act,  1845  (8  Vict,  c  18X  s. 
68,  and  BaUways  Clauses  Consdidation  Act,  1845  (8  Vid.  c  20X 
St.  6, 16.]  To  entitle  a  cliumant  to  compensation  under  the  Lands 
Clauses  Consolidation  Act,  and  Railway  Clauses  Consolidation  Act, 
1846,  he  must  shew  that  he  has  sustained  a  particular  damage  from 
the  execution  by  the  company  of  the  works  authorized  by  the  special 
act,  and  that  the  damage  is  one  for  which  he  might  have  maintained 
an  action  if  the  work  had  not  been  authorized  by  parliament ;  and, 
further,  that  the  injury  of  which  he  complains  is  an  injury  to  his 
estate,  and  not  a  mere  obstruction  or  inconvenience  to  him  peisonally 
or  to  his  trade,  although  it  might  have  been  the  subject  of  an  action 
if  the  works  which  occasioned  it  had  not  been  executed  under  the 
sanction  of  parliament.  And  the  damage  must  be  one  which  is 
sustained  in  respect  of  the  property  itself  and  not  in  respect  of  any 
particular  use  to  which  it  may  from  time  to  time  be  put.  The 
plaintiff  was  possessed  of  a  house  fronting  on  a  public  highway.  The 
defendants,  a  railway  company,  under  the  powers  conferr^  upon  them 
by  their  special  act,  erected  an  embankment  on  a  portion  of  the 
highway  opposite  to  the  plaintiff's  house,  thereby  narrowing  the  road 
from  fifty  to  thirty-three  feet,  and  thus,  according  to  the  evidence, 
materially  diminishing  the  vidue  of  the  house  for  selling  or  letting, 
and  obstructing  the  access  of  light  and  air  to  it : — Hdd,  that  this 
was  such  a  permanent  injury  to  the  estate  of  the  plaintiff  in  the 
premises  as  to  entitle  him  to  compensation  under  the  Lands  Clauses 
Consolidation  Act,  and  Railways  Clauses  Consolidation  Act,  1845. 
Eickett  V.  Metropolitan  Sailtvay  Company  (Law  Rep.  1  H.  L.  175), 
ohserved  upon  and  distinguished. 

Beckett  v.  The  Midlai^d  Railway  Company 82 


,  Certifioate  of  Engineer  for  Work  done,  etc. 
Assignment  of  a  Call  not  yet  payable — Power  of  Sale — Notice  of 
Assignment  to  the  Sharehdder — Garnishee  Order  under  the  Common 
Law  Procedure  Act,  1854,  ss,  61,  et  seq.]  The  defendants  signed 
judgment  iigainst  a  railway  company  on  tne  9th  of  February,  1866, 
and  on  the  31st  of  July  obtained  a  garnishee  order  nisi  under  the 
Common  Law  Procedure  Act,  1854,  whereby  it  was  ordered  that  all 
debts  due  and  owing  or  accruing  due  from  Lord  P.,  a  shareholder  in 
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the  company,  should  be  attached  to  answer  the  judgment.  On  the 
12th  of  May,  the  plaintifils  (the  contractors  for  the  line)  received 
from  the  company  s  engineer  a  certificate  in  the  form  agreed  on  by 
the  company,  that  .96,200/.  was  due  to  them  for  work  done  and 
materials  supplied  under  the  articles  of  agreement,  one  of  the  clauses 
of  which  autnorized  the  engineer  from  time  to  time  to  "ascertain  the 
extent  and  value  of  the  works  then  executed  and  the  materials  then 
provided  for  the  works  by  the  contractors.**  Of  this  a  sum  of  11,000/. 
represented  materials  provided  for,  but  not  actually  affixed  to,  the  line. 
On  the  4th  of  June,  1866,  the  company  issued  to  the  plaintififs  paid-up 
shares  to  the  amount  of  56,200/.  in  part  satisfaction  of  the  sum  so 
certified  to  be  due.  On  the  11th  of  tfune  they  made  a  call  of  5/.  per 
share,  payable  on  the  14th  of  July ;  and  on  the  13 th  of  July  they,  by 
a  deed  reciting  that  they  were  indebted  to  the  plaintiffs  in  40,000/., 
assigned  the  call  to  them  by  way  of  security,  with  a  power  of  sale  at 
any  time  after  the  13th  of  October.  Before  the  garnishee  order  was 
made  absolute,  the  plaintiffs  claimed  from  Lord  P.  1000/.,  being  the 
amount  of  the  call  due  upon  200  shares  held  by  him ;  and  the  judge 
directed  an  issue,  to  try  the  validity  of  the  assignment.  Lord  P.  had 
no  actual  notice  of  the  assignment,  but  he  was  present  as  a  director  at 
the  board  meetings  at  which  it  was  resolved  that  the  assignment 
should  be  made: — Etldy  that  it  was  competent  to  the  company's 
engineer  to  certify  for  "materials;"  that  the  company  might  pro- 
perly assign  the  call  as  security  for  a  bon&  fide  debt,  though  the  time 
for  payment  of  the  call  had  not  yet  arrived ;  that  the  assignment  was 
not  rendered  invalid  by  the  power  of  sale,  inasmuch  as  the  exercise  of 
that  power  might  be  restrained  by  injunction,  or  that  part  of  the  deed 
rejected ;  and  that,  if  notice  were  necessary  in  such  a  case  (which  the 
Court  inclined  to  think  it  was  not).  Lord  P.  had  such  knowledge  of 
the  assignment  as  amounted  to  notice.  Waits  v.  Porter  (3  E.  &  6. 
743;  23  L.  J.  (Q.B.)  345),  questioned. 

PlCKBRIKO  AND   ASOTHEB  V.  ThE   IlFBAOOMBK    UaILWAT  CoM- 

PAKT 235 

3.  RAILWAY  COMPANY,  what  sufficient  evidence  of  negligence  by,  when 

passenger  injured  by  the  fall  of  a  girder  through  negligence  of  work* 
men  not  employed  by  company  ..         ..         .,         ..     (Ex.  Ch.)  216,  591 
See  Neolioencb.    1.    2. 

4.  ^— ,  negligence  of  porter  shutting  hand  of  passenger 

in  the  door  of  a  carriage  ..  ..         ..  ..  ..  ..  ..       368 

See  Neolioekce.    4. 

RAILWAYS  CLAUSES  CONSOLIDATION  ACT,  1845,  lands  injuri- 

ously  affected       ..  ..  ,.  ..  ..         82 

See  Railway  Company.    1, 

RATE :  See  Poor-bate. 

REASONABLENESS  of  fee 675 

See  Pbescbiption.    1, 

REFERENCE :  See  Abbitbation. 

REGISTRATION,  certificate  of,  of  deed  under  Bankruptcy  Act,  1861, 

duty  of  sheriff  on  production  of ..  ..  ..         .•  ..  ..       359 

See  Bankbuptoy  Act,  1861.    1. 

RENT,  deductions  from,  in  respect  of  payments  assessed  upon  the  demised 
premises  for  works  done  under  s.  105  of  the  Metropolis  Management 
Amendment  Act,  1855  ..  ..  ..  ..  ..         «.       144 

See  Metbopolis  Manaqevent  Amendment  Act,  1B62.    2. 

REPAIR  of  highway,  liability  of  Testry  for 66 

See  Highway,    , 
Vol.  HL  3  K  2 
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KEPRESENTATIOX  OP  THE  PEOPLE  ACT,  1867,  constractkm  of  8.  7     388 

See  POOB-BATK. 

REPUTED  OWNERSHIP  of  a  chose  in  action,  nnder  8. 125  of  the  Bank- 
rupt Act,  1849     334 

See  Banrbuptcy.    2. 

RESOLUTION  of  company  respecting  the  surrender  of  shares,  construc- 
tion of       ..  ..  ..  ..  ..  ..         ..  ..  ..       407 

See  Companies  Act,  1862.    2. 

RETAINER  of  attorney  in  county  court 490 

See  OouHTY  Coubt.     2. 

REVOCATION  of  factor's  authority  268 

^Factobs  Acts. 

ROAD:  See  Hiohwat. 

SALE  of  puhlichouse^  construction  of  contract  for..  ..  ..  ..       511 

See  Yenoob  and  Pubcuaseb.    2. 

SALMON  FISHERY  ACTS  (24  &  25  Vict.  c.  109 ;  28  &  29  Vict.  c. 
121) — Prescription — Hight  to  use  fixed  Engines,']  A.,  being  a  lord 
of  the  manor  of  H.,  claimed  to  be  entitled,  within  the  provisions  of 
the  Salmon  Fishery  Acts  (24  &  26  Vict,  c  109 ;  28  &  29  Vict.  c. 
121),  to  use  reasonable  fix^  engines  in  the  river  R.  in  reasonable 
places  within  the  manor  of  H.  In  support  of  the  claim  he  produced 
certain  old  documents  shewing  that  there  had  been  a  fishery  from  the 
earliest  times  in  that  part  of  the  river  R.  He  also  gave  evidence  to 
shew  that  for  many  years  previous  to  the  jcslt  1844  fixed  engines 
had  been  used  in  various  hollows  formed  m  the  sands  of  the  river. 
That  at  that  time  a  wall  was  built  to  improve  the  navigation  under 
an  act  of  parliament,  by  which  the  rights  of  all  lords  of  manors  were 
expressly  saved,  and  that  through  the  building  of  the  wall  the  bed  of 
the  river  was  changed,  and  convenient  hollows  for  placing  the  engines 
were  formed  close  to  the  wall.  That  previous  to  the  year  1844  the 
engines  were  never  placed  nearer  than  200  yards  to  the  place  where 
the  wall  now  stands,  but  it  did  not  appear  whether  there  were  then 
any  hollows  worth  fishing  within  that  distance.  That  since  that  time 
the  fixed  engines  had  been  placed  in  hollows  close  to  the  wall,  and 
had  never  been  placed  on  the  sites  where  they  had  been  used 
previously  to  1844.  In  a  case  stated  by  the  commissioners  for  the 
opinion  of  the  Ck)urt  whether  they  were  bound  as  matter  of  law  to 
find  that  the  claimant  was  entitled  to  use  the  fixed  engines  as 
claimed : — Held,  that  it  was  a  mixed  question  of  fact  and  law  whether 
the  using  the  engines  in  places  since  1844  dififerent  from  those  in 
which  they  had  b^n  used  previously  amounted  to  an  enhancement  of 
the  engines,  and  that  the  commissioners  were  not,  therefore,  bound  as 
matter  of  law  to  find  that  the  claimant  was  so  entitled. 
Rawstobnb  v.  Backhouse ••         ..        67 

SCIRE  FACIAS,  the  Court  has  a  discretion  as  to  allowing,  to  issue,  against 

a  shareholder  of  a  company        ..  ..  ..         ..         ..         ..        80 

See  CoKPANT.    1. 

2. ^  power  of  Court  to  allow,  to  issue  against  a  company 

which  has  assets  but  not  enough  to  satisfy  judgment  debt       . .         . .       1 88 
See  Company.    2. 

SEAL,  contract  not  under,  by  a  trading  corporation  ..         ••         ••       463 

See  CoKPANiES  Act,  1862.    3. 
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SEAMAN  appointed  on  death  of  master  by  first  mate  to  be  second  mate, 

entitled  to  wages  of  a  second  mate         ..  ..         47 

See  Ship  and  Sbippino.    2. 

SECRETARY,  disqualification  of  director  for  holding  "  office  "  of  . .         . .       484 
See  Company.    3. 

SECURITY  to  the  satisfaction  of  the  master,  practice  as  to  giving . .         . .       453 
See  Shbbipf.    1« 

SEPARATE  CREDITORS,  deed  under  Bankruptcy  Act,  1861,  when  there 

are  joint  and        ..         ..         .•  ..         ..  ..         ..         ..       546 

See  Bankbuptct  Act,  1861.    3. 

SET  OFF,  in  action  for  calls  on  a  voluntary  winding  up,  allowed ..         ..       175 
See  Companies  Act,  1862.    1. 

SEWEBJA—Ecuement^Bight  to  Lateral  Support— MetropdUan  Board  of 
If^orA*— 11  <fc  12  Ftd.  c.  112—18  <fc  19  Vict.  c.  120— Metrcpolitan 
Bailway  Company — 17  <fc  18  Vict.  c.  ocasctj  A  sewer  made  by  the 
Metropolitan  Commissioners  of  Sewers  under  the  powers  vested  in 
them  by  11  &  12  Vict.  c.  112,  was  transferred  to  the  Metropolitan 
Board  of  Works  by  18  &  19  Vict.  c.  120  \—Hdd,  by  Bovill,  C.J.,  and 
Byles,  J.  (Montague  Smith,  J.,  dissenting),  that  these  Acts  gave  the 
board  no  right  to  any  lateral  support  for  the  sewer  by  the  land  of  the 
adjacent  owners. 

Thk  Metropolitan  Board  of  Works  v.  The  Metropolitan 

Railway  Company 612 

SHAREHOLDER  of  company.  Court  has  a  discretion  as  to  allowing  a 

scire  facias  to  issue  against  ..         ..  ..         ..  ••         ..         80 

See  Company.    1. 

SHARES— Custom — Uatiges  of  the  Stock  Exchange,  how  far  binding  upon 
Fertons  employing  Brokers  to  buy  or  sdl  thereon — Principal  and 
Agent."]  One  who  employs  a  broker  to  transact  business  for  him  upon 
the  stock-exchange  or  other  general  market,  impliedly  authorises  him 
to  deal  according  to  the  general  and  known  usages  and  customs  of  that 
market,  although  he  may  not  himself  be  aware  of  their  existence. 
But,  when  an  usage  or  custom  is  intended  to  be  relied  upon,  it  ought 
to  be  clearly  and  distinctly  proved  to  exist,  and  to  be  so  general  and 
notorious  that  persons  dealing  in  the  market  could  easily  ascertain  it, 
and  must  be  presumed  to  be  aware  of  it :  and,  in  order  to  bind  persons 
who  were  not  aware  of  it,  it  must  also  appear  to  be  a  reasonable  usage. 
The  plaintiff  was  a  holder  of  80  shares  in  a  com^iany  called  Overend, 
Gumey,  &  Co.,  which  were  transferable,  but  by  the  rules  of  the 
company  to  complete  the  transfer  a  deed  of  transfer  was  required  to  be 
executed  by  both  transferor  and  transferee,  and  to  be  registered,— 
such  registmtion  to  be  subject  to  the  consent  of  the  directors.  On 
the  1  Ith  of  May,  1866  (Overend,  Gumey,  &  Co.  having  stopped  pay- 
ment on  the  10th),  one  Barry,  a  stock-broker  and  member  of  the 
stock-exchange,  sold  these  80  ^ares,  for  the  settling  day,  May  15th, 
to  the  defendants,  who  were  stock-jobbers  and  also  members  of  the 
stock-exchange, — the  plaint ifTs  name  not  being  disclosed  to  the  de- 
fendants, nor  the  defendant's  names  to  the  plaintiff;  but  it  was 
conceded  that  the  defendants  knew  that  Barry  was  a  broker,  and 
would  assume  that  he  was  acting  for  a  principal.  On  the  settling 
day,  Barry,  in  making  up  his  account  of  transactions  in  Overend, 
Gumey,  &  Co.*s  shares  with  the  defendants  since  the  previous  settling 
day,  was  found  to  have  bought  of  the  defendants  205  more  shares 
than  he  had  sold  to  them ;  and,  accordingly  those  205  shares  were 
transferred  and  delivered,  not  by  the  defendants,  but  by  the  holders 
(by  the  procurement  of  the  defendants)  to  the  nominees  of  Barry,  in 
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acoordanoe  with  the  course  of  busiaess  of  the  stock-exchange.  The 
plaintiff's  80  shares  were  not  transferred  to  the  defendants  or  their 
nominees,  but  to  persons  named  by  others  with  whom  Barry  had  had 
dealings.  On  the  17th  of  May,  Barry  sent  the  plaintiff  four  transfers 
of  his  shares  to  four  different  persons  for  execution,  with  the  names  of 
the  transferees  therein.  These  transfers  the  plaintiff  executed  and 
returned  to  Barry ;  but  they  were  never  executed  or  registered  by  the 
transferees.  The  following  is  in  substance  the  evidence  of  the  usage 
of  the  stock-exchange  as  to  the  setting  off  of  purchases  and  sales  of 
shares  amongst  the  members : — On  the  settling  day  the  buyer  gives 
to  the  seller  the  name  and  address  of  the  person  to  whom  the  shares 
are  to  be  transferred,  who  is  frequently  a  subsequent  purchaser  at  a 
different  price.  The  seller  is  bound  to  accept  the  name  so  given  : 
and,  when  the  shares  are  paid  for,  and  a  name  given,  the  jobber  is 
absolved  from  all  further  liability,  and  is  not  bound  to  see  that  the 
transfer  of  the  shares  is  executed  by  the  transferee,  or  that  it  is  regis- 
terred,  or  to  indemnify  the  seller  against  future  calls.  If  the  jobber 
fails  to  give  a  name,  he  is  bound  to  accept  a  transfer  of  the  shares 
himself.  In  consequence  of  the  non-registration  of  the  80  shares 
in  question,  the  plaintiff  continued  to  be  the  registered  holder  of 
them,  and  was  afterwards  compelled  to  pay  a  call  of  10^.  per  share 
thereon.  Upon  a  special  case  setting  out  the  above  facts,  from  which 
the  Court  were  to  draw  inferences,  and  to  say  whether  or  not  the 
evidence  of  the  usage  was  admissible  or  sufficient : — HM^  by  Bovill, 
O.J.,  and  Willcs  and  Keating,  J  J.,  that  the  usage  of  the  stock-ex- 
change as  to  the  setting  off  of  shares  as  between  the  jobbers  was  not 
(even  if  proved  by  the  above  evidence,  which  they  thought  it  was 
not)  such  a  general,  well-known,  and  reasonable  custom  or  usage  as 
to  bind  the  plaintiff,  and  consequently  that  the  defendants  were  liable 
under  their  contract  for  not  having  indemnified  him  against  the  sub- 
sequent call.  Heldf  by  Byles,  J.,  that  the  usage  was  reasonable  and 
sufficiently  proved ;  and  that  the  defendants,  when  they  paid  the  price 
of  the  shares  and  gave  the  names  of  their  nominees,  had  done  all  that 
their  contract  required  them  to  do. 

Gbisbell  V,  Bbtbtowb  and  Anothkb       112 

2.  SHARES,  an  equitable  assignment  of,  is  a  bar  to  an  attachment  issuing 

out  of  the  Mayor's  Court  ..  ..  ..  ..  ..  ..       264 

See  Mayob's  Coubt. 

3. ,  surrender  of       ..  ..  ,,  ..  ..  ..         ..       407 

See  CouPANiEs  Act,  1862.    2. 

SHERIFF— in^^coder  Order—Security  to  the Saiis/aciion of  tJte  Master 
-^Practice — Stamp.']  By  an  interpleader  order,  the  sheriff  was 
ordered  to  withdraw  from  possession  of  goods  seized  under  a  fi.  fa. 
upon  payment  into  court  by  the  claimant  of  50/.,  or  upon  his  giving 
security  for  that  amount,  to  the  satisfaction  of  the  master.  On  the 
last  day  for  giving  security,  the  claimant's  attorney,  without  giving 
notice  to  the  execution-creditor,  tendered  to  the  master  a  bond  with 
two  sureties,  at  the  same  time  untruly  informing  him  that  the  sureties 
were  approved  by  the  execution-creditor.  The  master  accepted  the 
security;  and  the  claimant's  attorney,  on  the  same  day,  gave  the 
sheriff  notice  to  withdraw,  as  security  had  been  given  pursuant  to  the 
interpleader  order.  The  sheriff  immediately  withdrew  from  posses- 
sion. It  was  afterwards  on  the  same  day  discovered  that  the  bond 
was  unstamped,  and  notice  of  that  fact  was  at  once  given  to  the 
claimant's  attorney,  and  he  on  the  following  morning  accompanied  a 
messenger  from  the  master's  office  to  Somerset  House  with  the  bond, 
and  got  it  stamped : — Eeld,  that,  as  between  the  sheriff  and  the  exe- 


INDEX,  709 

PAGB 

cntion-creditor,  the  sheriff  was  justified  in  withdrawing  from  ixts- 
session.  , 

Dabby  v.  Wateblow  and  Akotheb       453 

2.  SHERIFF,  duty  o(  on  production  hy  prisoner  of  a  certificate  of  registra- 

tion of  a  deed  under  the  Bankruptcy  Act,  1861  359 

See  Bankbuptcy  Act,  1861.    1. 

SHIP  AND  SmVFlJiiG— Mortgage— Traver-'DeUvery  qf  Ooods^-Lien 
for  Wages — Money  paid — Privity  of  Contract — CompttUory  Payment 
</  Debt  of  Another^  A.  being  the  owner  of  a  steamship  mortgaged  it 
to  B.,  and  subsequently,  under  circimistances  held  to  shew  acquiescence 
by  B.,  entered  into  an  agreement  in  contemplation  of  a  partnership 
with  C.,  by  the  terms  of  which  C.  was  to  work  the  ship  for  A.  till 
further  notice,  paying  all  the  expenses  and  receiving  all  the  profits,  A. 
agreeing  to  indemnify  him  against  loss,  if  any,  upon  a  periodical 
statement  of  accounts.  Subsequently  to  this  agreement  B.  gave 
notice  to  0.  of  the  mortgage,  and  required  possession  of  the  ship.  The 
ship  was  being  employed  in  voyages  at  a  distance  from  England,  be- 
tween S.  and  T.,  and  was  at  that  time  at  S.,  under  engagements 
which  had  been  entered  into  by  C.  with  third  parties,  with  respect  to 
its  next  voyage  to  T.  The  ship  was  given  up  to  B.*s  agent  at  T.  at 
the  termination  of  its  next  voyage  thither.  At  the  time  of  such  de- 
livery C.  owed  to  the  crew  of  the  ship  a  large  sum  for  wages,  which 
entitled  them  to  proceed  against  the  ship  in  the  Admiralty  Court ; 
and  shortly  after  the  delivery  of  the  ship  the  crew  took  such  proceed- 
ings, and  the  ship  was  seized  by  the  officers  of  the  Court  B.,  after 
suffering  much  delay  and  loss,  paid  the  wages  and  obtained  possession 
of  the  ship.  In  an  action  of  trover  for  the  ship,  and  for  money  paid, 
bpought  by  B.  against  C. : — Held^  that  C.  was  entitled  to  retain  pos- 
session of  the  ship  till  its  arrival  at  T.,  in  order  to  fulfil  the  engage- 
ments incurred  before  notice.  Eeld^  also,  that  as  there  had  been  a 
delivery  of  the  ship  at  T.,  notwithstanding  it  was  subject  to  a  mari- 
time lien  for  wages,  A.  was  not  entitled  to  recover  on  the  count  for 
trover.  Hdd,  &o,  that  B.  was  entitled  to  recover  the  wages  from 
C.  under  the  count  for  money  paid. 

Johnson  and  Another  v.  Koyal  Mail  Steam  Packet  Company       88 

2. ,  Wages — Appointment  of  a  Seaman  to  he  Mate,"] 

A.  engaged  to  serve  on  board  a  ship  as  an  able  seaman  for  a  long 
voyage  out  and  back.  The  captain  having  died  shortly  after  the  ship 
left  port,  the  first  mate  assumed  the  command,  and  appointed  A.  to 
act  as  second  mate,  and  agreed  with  him  that  he  should  receive  the  pay 
of  a  second  mate.  The  ship  subsequently  touched  at  several  ports, 
and  returned  home,  A.  continuing  to  act  throughout  as  second  mate  : 
— Heldj  that  the  agreement  made  with  A.  was  binding  on  the  ship- 
owner, and  that  A.  was  entitled  to  wages  as  second  mate. 

Hanson  v.  Hoyden  and  Othebs  ..         ..         ••         ..         •.        47 

3.  — ^— — ,  construction  of  exception   from    liability    for 

"  breakage,  leakage,  or  damage,"  in  bill  of  lading        14 

See  Bill  of  Lading.    1. 

-,  indorsement  of  bill  of  lading  primft  facie  evidence 


that  property  in  goods  is  vested  in  indorsee      ..         ..  ..  ..       190 

See  Bill  of  Lading.    2. 


>,  construction  of ''  sufficient  bags  for  broken  stow- 


age,''in  a  charterparty     ..         ..         ..  ..         ..         ••         ..       227 

See  Chabtebpabty.    1. 

6.  ,  construction  of  "  any  other  accidents  beyond  his 

control,'*  in  a  charterparty         ..         ..  ..  ..         ..         ••       313 

See  Chabtebpabty.    2. 
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7.  SHIP  AND  SHIPPING,  duty  of  Dock  Company  to  pereons  going  on 

business  on  board  ships  in  the  docks     ..  ..         ..  ..         ••       326 

See  Nbqugekob.     3. 

8. i  effect  of  goods  becoming  in  consequence  of 

sea  perils,  indistinguishable  from  other  similar  goods  on  board  ..       427 

See  Mabine  Insubakcb.    3. 


',  construction  of  '^barratry  of  the  master  or 


mariners,"  or ''  accidents  or  damage  of  the  seas,"  in  a  bill  of  lading    ..       476 
See  Bill  of  Lading.    3. 

10.  ,  liability  of  carrier  by  sea  for  loss  of  profils 

caused  by  non-delivery  of  goods ..  ••  ••  ..  ..  ..       499 

See  MfEABUBE  of  Damages. 

SIGNATURE,  objection  to  borough  vote  signed  by  stamp,  is  good  ..        28 

/See  Parliament. 
2.  ,  of  self  and  partners  ..  ..  ..         „         ..         ..       139 

See  GoNTBAOT.     1. 

SLANDER,  new  trial  in  action  for 607 

iSee  Costs.    4. 

STAMP— -Bt/fo  </  Exchange—n  <fe  18  Vict,  c.  83,  «.  S— Burden  of  Proof. 
By  17  &  18  Vict.  c.  83,  s.  5,  it  is  provided  that  no  person  shall  be 
entitled  to  recover  in  an  action  brought  on  any  foreign  bill  of  exchange 
unless  it  had  upon  it  at  the  time  it  was  transferred  to  him  the  stamp 
required  by  the  act  In  an  action  on  a  foreign  bill  of  exchange,  the 
required  stamp  was  upon  the  bill  at  the  time  of  the  trial,  but  no 
evidence  was  given  to  shew  that  it  was  on  the  bill  at  the  time  it  was 
indorsed  to  the  plaintiff: — Held,  that  it  must  be  presumed  to  have 
been  so,  the  contrary  not  Iiaving  been  shewn  by  the  defendant. 

Bbadlaugu  v.  De  Rin       ..         ..         ..         ..         ..         •.       286 

2.  ,  signature  by,  of  notice  of  objection  to  borough  vote  is  good    ..         28 

See  Pabliament. 


•  deed,  under  Bankruptcy  Act,  1861,  invalid  for  want  of  proper, 


may  be  evidence  for  a  collateral  purpose  ..         ••         ••         ..       167 

See  Eyidenob.     1. 

-,  effect  of  omission  of,  on  a  bond  given  as  security  to  the  master       453 


See  SHEBirr.    1. 

STATUTE,  the  marginal  notes  are  no  part  of  the  statute  itself,  and  are  not 

binding  as  an  explanation  or  construction  of  the  sections        ..  ..       511 

See  Vendob  and  Pubchaseb.    2. 
STATUTE  OF  FRAUDS :  See  Fbauds,  Statute  or. 

STATUTE  OF  GLOUCESTER,  costs  under        645 

See  Costs.    5. 
STATUTE  OF  LIMITATIONS:  5ec  Limitvitionb,  Statute  of. 

STATUTES  :— 

6Edw.  1,  c.  1 645 

See  Costs.    5. 

21Jac.  1,  c.  16,  s.  3 300 

See  Limitations,  Statute  op. 

29  Car.  2,  c.  3,  s.  17        52 

See  Fbauds,  Statute  of. 

3Geo.  4,  c.  126,  s,32 62 

See  TuBNPiKE  Act. 
6Geo.  4,c.94 268 

See  Factobs  Acts. 
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STATUTES  (continued) :  ^^^" 

9  Geo.  4  c.  61 611 

See  VSNDOR  AND  PURCHASKU.      2. 

nG€a4,c.  1;  IWm.  4,  c.  68,8.  1 308 

See  Garriebs  Act. 

8&4  Vict.  c.  24,8.2 .,       g07 

iSc*  Costs.    4. 

6&6Vict.a39  268 

/8fee  Factors  Acts. 

6  Vict,  c  18,  s.  17  28 

See  Farliaxest, 

8  &  9  Vict.  c.  16,  8.  36 80 

iSee  Company.    1. 

— -^-^—  c.  16, 8. 36   ..  ..  ,.  ,.         ,.  ,^  ^^       288 

iSee  Company.    2. 

—-0.18,8.18 553 

See  Mandamtjb. 

,  8.  68 82 

See  Railway  Company.    1. 

—--c.  20,  88.  6, 16  82 

See  Railway  Company,    1. 

11  &  12  Vict.  c.  112 612 

See  Sewkbs. 

12  &  13  Vict  c.  106,  8. 149 594 

See  Landlord  and  Tbnakt.    1. 

— r-7 ^»«-i7i 444 

See  Bankruptcy.    3. 

al09, 8. 125 ,         ..       334 

See  Bankruptcy.    2. 

15  &  16  Vict  c.  54, 8. 10     ..   490 

See  County  Court.  2. 

r— c  76,  8.  37  252 

See  Arbitration.    1. 

r-r; >\^^       .-      ..     44i 

See  Practice.    3. 

r-— ^,8.101         293 

See  Practice.    2. 

,88.174,205  22 

See  Costs.    1. 

C.85        523 

See  Burial  Act. 

17&18  Vict,  c.83, 8.5  286 

iSec  Stamp.    1. 

c.  104,8.299 475 

See  Bill  of  Lading.    3. 

,  8.  388 415 

See  Thames  Conservancy  Act,  1857. 

c.  125,  88.  34,  35  691 

See  Negligence.    2. 
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STATUTES  (continued) : 

17  &  18  Vict,  c  125,  B.  61,  et  seq 235 

See  Railway  Gompakt.    2. 

^,8.65        295 

See  Gabnishee  Obdeb.    1. 

. cccxxi ^^ 

See  Sewebs. 

18  &  19  Vict.  c.  63,  8,  41  21 

See  County  Coubt.    1, 

C.  Ill,  8.1  190 

See  Bill  of  Lading.    2. 
C.120 612 

See  Sewebs. 
^,88.96,198         56 

See  Highway. 
,8.105 144,149 

See  Metbopolis  Management  Amendment  Act,  1862.    2.    3. 

19  &  20  Vict.  c.  104,  8. 10 1<>7 

See  Chubohtabd. 

C.108,  8.43        490 

See  County  Coubt.    2. 

20  *  21  Vict  c.  cxlvii.,  88.  96, 97         415 

See  Thames  Consebyanoy  Act,  1857 

24  &  25  Vict.  c.  109 ^ 

See  Salmon  Fibheby  Acts. 
cl34 167 

See  Evidence.    1 . 
^,8.192 458,546 

See  Bankbuptcy  Act,  1861.    2.    3. 
.8.197 694 

i&e  Landlobd  AND  Tenant.    1. 

25  &  26  Vict.  c.  89         175,463 

See  Companies  Act,  1862.    1.    3. 
^,8.13 407 

See  Companies  Act,  1862.    2. 
c- 102,  8.  96         144,149 

See  Metbopolis  Management  Amendment  Act,  1862,    2.    3. 
,8.98        531 

See  Metbopolis  Management  Amendment  Act,  1862.    4. 

,8.106 Ill 

See  Metbopolis  Management  Amendment  Act,  1862.    1. 

27  &  28  Vict.  c.  cccxv.,  8. 13 553 

See  Mandamus. 

28  &  29  Vict.  121  67 

See  Salmon  Fisheby  Acts. 
30  &  31  Vict,  a  102,  a.  7  388 

See  Poob-batb. 
. c.  142,  8.  5  26 

See  County  Coubts  Act,  1867. 
. ,88.5  &6  645 

See  Costs.    5. 
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STOCK  EXCHANGE,  legal  effect  of  usages  of 112 

See  Shares.    1. 

SUGGESTION  OF  DEATH  of  one  of  two  of  defendants,  practice  as  to ..       441 
See  PaAcncE.    3. 

SUING  AND  LABOURING  CLAUSE  in  policy  of  marine  insurance, 

construction  of     ••         ..         ..       630 

See  Mabine  Insuraitce.    5. 

SUPPORT  from  adjacent  land,  right  of  sewers  to 612 

See  Sewebs. 

SURRENDER  of  shares        407 

See  CoMFAKiES  Act,  1862.    2. 

TAXATION  OF  COSTS,  master's  discretion  as  to  230 

See  Pbactice.    1. 

2. ,  expenses  of  a  countiy  attorney  attending  at  a 

trial  in  London  may  be  allowed  on        ..         ••  ..         ..  ..       320 

See  Costs.    3. 

TAXES,  construction  of  coyenant  in  lease  to  pay  all,  in  respect  of  demised 

premises    ..         ..         ..         149 

See  Metbofolib  Manaoememt  Amendment  Act,  1662.    3. 

THAMES  CONSERVANCY  ACT,  1857  (20  &  21  Vict.  c.  cxlvil), 
sa.  96,  ^l—Merchant  Shipping  Act,  1854  (17  &  18  Vict,  c.  104, 
8,  SSS-— Statute — Repeal  by  Implication,']  A  general  enactment  in  a 
later  statute  does  not  repeal  a  particular  enactment  in  an  earlier 
statute,  unless  the  intention  to  do  so  is  manifest,  or  the  implication 
irresistible.  Section  388  of  the  Merchant  Shipping  Act,  1854,  enacts 
that,  no  owner  or  master  of  any  ship  shall  be  answerable  for  any 
damage  occasioned  by  the  fault  or  incapacity  of  any  qualified  pilot 
acting  in  charge  of  such  ship  within  any  district  where  the  employ- 
ment of  such  pilot  is  compulsory.  Section  96  of  the  Thames  Con- 
servancy Act,  1857,  enacts  that  the  owner  of  eveiy  vessel  navigating 
the  Thames  shall  be  answerable  for  "all  trespasses,  damages,  spoil, 
or  mischief  that  shall  be  done  by  such  vessel,  or  by  any  of  the  boat- 
men or  other  persons  belonging  to  or  employed  in  or  about  the  same, 
by  any  means  whatsoever,  to  any  of  the  property  or  effects  of  the 
conservators,"  &c. ;  and  that  the  owner  of  every  such  vessel  shall, 
for  every  such  trespass,  &c.,  upon  conviction  before  a  justice,  pay 
such  compensation  as  shall  be  fixed  by  him  not  exceeding  207., 
besides  costs;  but  that,  in  case  the  damage  shall  exceed  202.,  the 
owner  may  be  sued.  And  s.  97  provides  that  the  boatmen  or  other 
person  so  offending  as  aforesaid  shall  be  answerable  for  and  shall  repay 
all  such  damages,  &c.,  to  his  master  or  owner : — Held,  that  the  owner 
of  a  vessel  navigating  the  Hiames  is  not  responsible  for  damage 
done  by  her  to  property  belonging  to  the  conservators  through  the 
fault  of  a  pilot  compulsorily  in  charge  of  her ;  for  that,  though  the 
words  of  s.  96  of  the  Thames  Conservancy  Act  are  general,  they  are 
not  to  be  read  as  including  pilots,  and  do  not  by  implication  repeal 
the  provisions  as  to  pilotage  in  the  Merchant  Shipping  Act,  1854. 
The  Cokberyatobs  of  the    Riveb   Thames  v.  Hall,  the 

Younger,  AKD  Another.       ..         ..         ..         ..         ..       415 

TIME,  enlargement  of,  after  defendant  has  given  the  plaintiff  twenty  days 

notice  to  try         293 

See  Practice.    2. 

« 

TOLL,  exemption  of  public  stores  from        ..         .,       62 

See  Turnpike  Act. 

Vol.  Ill,  3  L  2 
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TOTAL  LOSS  of  inmired  goods        427 

See  Mabinb  Ikbubance.    3. 

TRADING  CORPORATION,  contract  not  under  seal  by 463 

See  CoMPAKiBB  Act,  1862.    3. 

TRANSFER  of  licence  for  public-house  under  9  Geo.  4,  c.  61      ..         ..       511 
See  YmrooB  and  Fubchaseb.    2. 

TURNPIKE  ACT— 3  Geo.  4,  c.  126, «.  Z2-^Exemptimfr(m  ToO—PuUic 
Stores.}  By  3  Geo.  4,  c.  126,  s.  32,  any  waggon  conveying  commis- 
sariat stores  for  the  use  of  her  Majesty's  forces,  is  exempt  from  toll. 
T.,  a  contractor  for  the  supply  of  forage  for  the  use  of  her  Majesty's 
forces  at  A.,  was  bound  by  his  agreement  to  keep  at  A.  a  supply  of 
forage  sufficient  for  at  least  fourteen  days'  consumption.  The  deputy 
oommiasarr-general  had  a  right  to  inspect  the  forage  at  the  store,  and 
reject  all  that  was  of  inferior  quality.  A  waggon  l^onging  to  T.  was 
conveying  forage  to  the  store  at  A.,  bonft  fide  intended  to  be  there  de- 
livered in  performance  of  the  agreement,  and  for  the  use  of  her 
Majesty's  forces: — Held,  that  the  waggon  was  exempt  from  toll. 
London  and  South  Western  BaUxoay  Company  v.  Reeves  (Law  Rep. 
1  C.  P.  580),  followed. 

TooMEB  AND  Anotheb,  Appellants;  Rsetes,  Respondent         ..        62 

UNDERTAKING  on  refusal  of  judge's  order,  binding  on  parties  ..         ..       230 
See  Pbactice.    1. 

UNDERWRITER,  liability  of,  for  general  average 639 

See  Mabine  Insubancb.    6. 

USAGE — Wool  Broker — Principal  and  Agent ^    A  usage  in  the  wool 
trade  in  Liverpool,  that,  when  a  broker  is  employed  to  buy  wool,  he 
may  either  contract  in  the  name  of  his  principal,  or,  at  the  request  of  ^ 
the  seller,  may  (without  communicating  the  fkct  to  his  principal)  * 
make  himself  personally  responsible  for  the  price : — HM^  a  good  and 
reasonable  usi^e. 

Cboppeb  AND  Anotheb  V.  Cook  AND  Anotheb  ..         ..         ..       194 

2. of  Stock  Exchange,  legal  effect  of 112 

See  Shabes.     1. 

3. —— to  pay  an  anchorage  due  ..         .,  ..  ..         ••  ..       578 

See  Pbescbiftion.    2. 

4.  — -^  between  merchants  and  underwriters  to  hold  the  latter  liable  only 
for  the  share  of  the  loss  cast  upon  the  owner  of  jettisoned  goods  in 
the  general  average  statement  is  invalid  ..  ..         ••         ..       639 

See  Mabine  Insubance.    6. 

VALUED  POLICY  of  Marine  Insurance,  value  stated  in,  conclusive  be- 
tween the  parties  in  the  absence  of  fraud  ..         ..         ..         ••       303 

See  Mabine  Insubange.    1. 

VENDOR  AND  PURCHASER— -ffrcacA  of  Agreement— Forfeiture  of 
Deposit — Liquidated  Damages — /.  0.  17.]  An  agreement  for  the  pur- 
chase of  a  public-house,  with  fixtures,  &C.,  contained  the  following 
stipulations :  "And,  as  earnest  of  this  agreement,  the  purchaser  has 
paid  into  the  hands  of  the  vendor  50/.,  which  is  to  be  allowed  in  part 
payment  at  the  completion  of  this  agreement.  If  the  vendor  shall  not 
fulfil  the  same  on  his  part,  he  shall  return  the  deposit,  in  addition  to 
the  damages  hereinafter  stat^ :  and,  if  the  purchaser  shall  fail  to  per- 
form his  part  of  the  agreement^  then  the  deposit  money  shall  become 
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forfeited,  in  part  of  the  following  damages :  and  if  either  of  the  par- 
ties neglect  or  refuse  to  comply  with  any  part  of  this  agreement,  ha 
shall  pay  to  the  other  502^  nereby  mutually  agreed  upon  to  be  the 
damages  ascertained  and  fixed,  on  breach  hereof"  Inst^  of  deposit- 
ing the  507.,  the  purchaser  gave  an  I.  0.  U.  for  the  amount  The  pur- 
chaser &iled  to  complete  the  purchase,  and  the  vendor  sold  the 
public-house  for  lOi,  less  than  the  purchaser  agreed  to  pay  for  it.  In 
an  action  by  the  vendor  a^inst  the  purchaser  for  breach  of  the  agree- 
ment, and  upon  the  I.  0.  U. : — Held,  that  the  plaintiff  was  entitled  to 
recover  the  501,,  and  was  not  limited  to  the  amount  of  damage  he  had 
actually  sustained.  SemtiU,  that  but  for  the  clause  for  the  forfeiture 
of  the  deposit,  the  502.  would  have  been  a  penalty,  and  not  liquidated 
damages. 

SlNTON  V.  SpARKES  161 

2.  VENDOR  AND  PURCHASER— -^^rreewMfn* /or  SdU  of  a  PiMio-house 
— Tranter  ofLiceneea  under  9  Geo,  4,  c.  61 — Parliament  PoU,]  On  the 
17th  of  January,  1867,  upon  a  contract  for  the  sale  of  a  public-house, 
the  vendor  agreed  to  make  a  proper  assignment  of  the  licences  on 
the  5th  of  February,  1867,  the  day  fixed  for  the  completion  of  the 
contract,  or  as  soon  thereafter  as  might  be.  The  business  of  the  house 
had  been  carried  on  under  the  management,  and  under  a  licence 
granted  under  9  Geo.  4,  c.  61,  in  the  name,  of  the  vendor's  son  A.,  as 
servant  to  his  father.  In  November,  1866,  A.  went  to  America, 
and  had  not  since  been  heard  of,  and  since  that  time,  but  without  any 
transfer  of  the  licence  from  A.,  the  business  had  been  continued  under 
the  management  of  B.,  another  son  of  the  vendor : — Edd,  that  the 
vendor,  not  being  able  to  obtain  the  indorsement  of  the  licence  by  A., 
was  not  in  a  condition  to. perform  his  contract,  and  consequently 
that  the  purchaser  might  recover  back  his  deposit  and  the  expenses 
which  he  had  incurred  in  and  about  the  purchase.  The  marginal 
note  to  a  section  of  a  statute  in  the  copy  printed  by  the  Queen's 
Printer,  forms  no  part  of  the  statute  itself,  and  is  not  binding  as  an 
explanation  or  construction  of  the  sections. 

Glatdon  v.  Gbebn.    Gbeen  v.  Olaydon  511 

VESTRY,  liability  of,  for  non-repair  of  highway     ..  56 

See  HiauwAT. 

VOLUNTARY  WINDING-UP,  set-off  in  action  for  calls  on        . .         . .       175 
See  Companies  Act,  1862.    1. 

VOTE,  BOROUGH,  signature  by  stamp  of  notice  of  objection  to,  is  good        28 
See  Pabliambkt. 

WAGES  of  seamen,  lien  on  ship  for  ..         ••  ..  ..  ..  ••         38 

See  SmF  and  Shipping.    1. 

2.  ■  of  seaman  appointed  to  be  second  mate     ..         ..         ••  '*         47 

See  Ship  and  Shipping.    2. 

WASTE  to  glebe  land  656 

See  Ecclesiastical  Dilapidations. 

WILL,  construction  of  devise  ..  ..  ..         ..         ••         ••         32 

See  Constbuction.    1. 

WINDING-UP,  setH)ff  allowed  in  action  for  calls  when,  is    voluntary 

secus  if  winding  up  by  the  Court  ..         175 

See  Companies  Act,  1862.    1. 

WORDS,  "  accidents  or  damage  of  the  seas  "  476 

See  Bill  of  Lading.    3. 


716 


INDEX. 


WORDS,  *•  any  other  accident  beyond  his  control ' 
/See  Chabterfabtt.  2. 


-,  "  barratry  of  the  master  or  mariners  " 
See  Bill  of  Lading.    8. 

-,  *'  immediately  afterwards  " 
See  Costs.    4. 

-,  "  intrusted  with  and  in  possession  of 
See  Factors  Acts. 


Sse  Company.    3. 


PAOI 

313 
476 
607 
268 
484 


*/  For  BEQULA  GENERALES  as  to  jurisdiction  of  the  Common  Law 
Masters  at  Chambers,  and  as  to  entering  causes  for  trial  in  London  and  Middlesex, 
See  Law  Rep.  3  Q.  B.  781. 
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